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PREFACE TO THE FOURTH EDITION. 


After the' publication of the last edition of this work, some 
cases involving important questions of Hindu law were 
decided by tlie liighest courts ; these had to Jje noticed and dis¬ 
cussed in their proper places, and certain new matters connected 
with different subjects had also to be added in this edition, 
and it became necessary to revise the book : but owing to 
^several adverse circumstances tlie work of revision could not 
be, and has not been, done as well as I desired. 

One of the cases may be noticed here as being a decision of 
special importance by reason of its connection with Hindu reli¬ 
gion whicli has still a strong hold on the mind of Jlindus, and is 
exei'cising its beneficial ajid elevating influence over their societj^ 
The case wjIs deeidtjd by a Full Bench of five learned Judges 
of the Calcutta High Court, and the constitution of the Bench 
was most satisfactory from all })oints of view ; it was referred 
for decision to a Full l^onch by Justice Saradacharan Mitra 
who dissented from the prevailing judicial view held in recent 
•cases, but by tbc time the case came to be hoard by the Full 
Bench, that learned Judge bad ceased to bo a judge of the 
High Cyourt by the operation of an inexorable rule against 
Judges of more than sixty years of ago. This is no doubt a 
matter of regret, but the coi:stitution of the Bench was such 
that the absence of Justice Mitra was not felt at all. 

The Bench a])pears to have been constituted by the Chief 
Justice after consitleration : it consisted of two learned judges 
representing the prevailing judicial view of the question, namely, 
Justices St^'phen and Coxe who had been parties to decisions in 
which thi^t view had been taken ; of two Hindu Judges represent¬ 
ing the Hindu view of the question, namely, Justices Asutosh 
Mukhopddhyaya and Higambar Chattopadhydya who arc 
highly qualified for correctly expounding questjions of Hindu 
law, anch lastly, of the eminent Chief Justice Sir Lawrence 
Jenkins whoso pre-eminence as a profound lawyer and an inde- 
,pendent and impartial Administrator of Justice, is universally 
admitted. 

The question was—Whether a devise by a Hindu of property 
for the purpose of perpetually maintaining the worship of 
the'Doity—by means of an Image in the female form of Kali 
representing the divine attribute of Destruction as distinguished 
from those of Creation and Preservation—to be established 
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•and consecrated hy the Executor after the death of the 
Testator, and for the purpose of helping the poor by tfie 
distribution of food &c.—was valitl oi‘ not -f 

The current, judicial answer given in some recent cases 
was in the negative, by applying to the gift the principle of 
the Tagore case relating to gifts to imhoi'u porsotin, upon the 
analogy that as juridical pc'ison the consecrated image was 
fi legatee not in existence at the testator’s death, jdut the 
Eull liench unanimously held the devise to be vali<l, and the 
principle of the Tagore rase to ho inap[)licablc to the same.' 
This decision has given very gi'eat satisfaction to the JTimlus 
hy removing the slur cast on their consecrated itnages hj’ the 
decisions in which consecration (A' an -imago was hold to be 
tantamount to birth (A‘ a luiman being. 

My thaidcs are due to Bahu SurejulrMchandra Son, B.A., 
R.L., for revising the Oontenis for this edition. 

20, Sankhauitota East, j 

ENTALLY P. O. I ( J B. 

(Jalcutla, loth July, KUt). ] 
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ADDENDA. 


I have been asked by some friends, and I think it pro^jer, 
to state the circumstances under which I expressed what I 
subsequently discovered to be an erroneous view on the subject 
of the effect of adoption on the adopted son’s right to property 
inherited.from the natural father before adoption, and also the 
circumstances under which the error was discovered. 

I delivered the Tagore Lectures on the Hindu Law of 
Adoption in 1888, but had not written out the lectures before 
delivery, but had prepared a mere Synopsis of the topics of the 
subject, arranged and divided under twelve heads, that should 
be discussed in the work, and a few notes on each topic. The 
lectures ought to have been published within six inoiiths of 
the delivery according to the direction of the founder of the 
Tagore Law Professorshij), but as nevertlieless a practice 
contrary thereto had grown up of delaying the publication, 
I was preparing the work in a leisurely way, the progress 
being also retarded by ill-health. But in June 1890 when 
mily foui: lectures out of eight' then ready for the press, 
had been printed, and the remaining four were still in an 
incomplete state, I received a letter from the then president of 
the Faculty of Law of the Calcutta University, calling my 
attention to the founder’s direction, and requiring me to publish 
the work without delay. I was thus compelled to hurry on 
and complete the work without proper research with respect 
to all matters contained in the last three or four lectures. 

As regards an adopted son’s right to property inherited 
by him before adoption, what I stated in that work was 
deduced fr,pm the general principles enunciated in the Blind- 
man’s son’s case, and in the IJnchastity case. The special 
rules laid down by Manu and the Commentators were com¬ 
pletely overlooked by me. And the oversight and error were 
brought to my notice under the following circumstances. 

After the report of Mr. Justice (now Right Honourable) 
Amir Ali’s judgment had been published in 1 Calcutta Weekly 
Notes p. 121,—holding that under the Dayabhaga School an 
adopted son is not divested of the property inherited by him 
before adoption from his deceased natural father or other 
natural relation by his subsequent adoption,—I was informed 
in November, 189G by Babu Saratchandra Khan then a junior 
vakil of bur High Court that during the previous long vacation 
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he had a discussion with a learned Pandit on the question of the 
effect of adoption on an adopted son’s rights to property 
inherited by him in the family of birth before adoption, and 
that the Pandit expressed surprise on hearing that I had 
stated in the Tagore Lectures on the Hindu Law of Adoption 
that there was no authority in Hindu Law to support the 
position that an adoption operated as civil death and ex¬ 
tinguished the adopted son’s rights to property inherited in 
the family of birth before adoption; and that the* Pandit 
requested him to draw my attention to Manu’s texts on the 
subject and tlie explanation of them given by the com¬ 
mentators. The young pleader explained to me the Pandit’s 
view of the texts and satisfied me that the matter is worthy 
of enquiry and study. 

On persuing Manu’s texts (pp. 121—122 infra) and the 
interpretation of the same by the commentators I found 
that there is ample authority in Hindu Law for the position 
that an absolute adoption, like renunciation of the world, 
disregard of temporal matters, or degradation, operates as civil 
death of the adopted son and causes extinction of his existing 
rights of property in the family of birth and opens succession^ 
to his then heirs. 

Manu (ix, 142) says that the Dattaka son does not 
take away the gotra and the riktha of his natural father 
when he passes from the family of birth to the family into 
which he is adopted : the term gotra in this text means,' 
not family, but the status of sonship to the natural father, 
and riktha means property inherited from the natural father, 
and not the right to inherit property in future. The two 
terms gotra_ and riktha form one conjoint word in original, 
and are equally connected with the other words in the 
sentence^and the purport is that as the adopted* son*^ relation 
as S(»n of the natural father becomes extinguished by adop 
tion, similarly his relation to the property inherited /rom 
the natural father becomes also extinguished, i.e., his existing 
proprietory right in the natural father’s estate ceases. This 
18 the explanation given by all the commentators including 
the authors of the Dattaka-Mimdnsa and the Dattaka- 
Chandika. 

It is clear therefore that the view expressed by me in 
the Tagore Lectures as one deducible from general principles, 
was not correct, inasmuch as the special provisions of law 
bearing on the question was not only not taken into consider- 



ADDENDA. 


XLXI 


'ation at all, but it was erroneously thought and stated that 
tli«re was no such authority in Hindu law. It is a matter of 
very great regret that the authorities on the subject escaped 
my attention at the time that part of the Tagore Lectures 
was compiled in a hurry and in a perfunctory manner. My 
present opinion was embodied in the second edition of this 
treatise for the first time, as the chapter on Adoption in the 
first edition had been printed before the error was discovered. 

This'very question arose in two recent cases in Madras one 
in the Court of the Subordinate Judge of the Kristna district, 
and the other in the Court of the District Judge of Grodavery. 
The former case was decided in December 1899, by the Sub- 
Judge who relied on and followed Justice Amir All’s decision, 
and also referred to the view expressed in the Tagore Lectures ; 
while the other case ,vas still pending and had made very little 
progress. The parties to the two cases were the same. 

Sri Kaja Rangayya xVppa R.io who had lost the case 
before the Sub-Judge sent an officer and a local lawyer in 
June or July 1900 to Calcutta for consulting Mr. J. T. 
Woodroffe the then Advocate General of Bengal, and for 
retaining him to argue the aiq)eal preferred in the Madras 
lligh Court against the decision of the Sub-Judge. The 
pleader su])mitted to him the texts of law and the arguments 
furnished by learned Pandits in support of the position that 
an adopted son becomes divested of property inherited from 
the natural father at the same time when lie becomes divested 
of his status of sonship to him. 

''*^he Advocate-General who had the kindness to consult 
me whenever he felt any doubt or difficulty with respect to 
questions of Hindu law, and knew me very well, advised 
the party to take my opinion on the question, after drawing 
my attention t5 the texts and the arguments, notwithstanding 
their objection to consult me on the ground that I had already 
expressed an adverse opinion, but without noticing the texts 
relief on by them. 

They came to me in July 1900. The pleader placed before 
me the texts, but appeared to feel some delicacy to say that the 
opinion expressed by me was opposed to them, when they were 
agreeably surprised to learn that I had already considered 
them all, and changed ray opinion. They then disclosed how 
they came to me against their own inclination and the 
client’s original instruction, and requested me to give a 
written‘Opinion referring to all the authorities, and to give 
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English translation of such of them as had not been done into- 
En^ish. 

The opinion given me was shown to Mr. Woodroffe, 
and a conference was arranged to which he and Woodroffe 
junior (Mr. J. G. Woodroffe now Justice Woodroffe) and 
myself were parties, I explained the correct meaning of the 
terms in the text of Manu, and how that text and the law 
on the question were explained by the commentators : and the 
Advocate-General was convinced that according to the right 
view of the law, an adoption operates as civil death of the 
adopted son, as regards his proprietory rights in the family of 
birth. 

Armed with my written opinion, the Haja wanted to convert 
it into judicial evidence for the purpose of using it against my 
opinion in the Tagore Lectures, and accordingly he cited and 
examined me as an expert witness in the case pending in the 
Court of the district judge of Godavery. My evidence related 
chiefly to the English translation of the Sanskrit texts, and 
to my present opinion. But the Madras High Court have 
not accepted either my present opinion or my translation of 
Manu’s text fix, 142) ; nor have they accepted the translation 
of that text given in the Edition of Maniis Code as one of 
the Sacred Books of the East Series. See I.L.R.,29 M. 437. 
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INTRODUC.TOKY. 

ORIGINAL TEXTS. 

N.B.—2Vi<? wordft in Italics are not in the original texts, hut 
are explanatory additions. 

X I hwt: i 

ifWT5n»][ ii 

Tr%?T^ W ^ II 

Rig ^lar icRTg ^if^: I 

i 

^?rfw gf^: ii 

Tffg: I M ^8, V^, w 

1. Beinff Josirons of creating beings, I Manu performed very difficult 
religious austerities, and at first created ton Lords of beings, who^were great 
Rishis or sages eminent in holiness, namejy, Marichi, Atri, Angiras, Pulastya, 
Pulaha, Kratu„PracUetds, Vasishtha, Bhrign and Narada. (Manu, i, 34-35.) 
He the self-existent having made this Shastra -i.e., Code of Manu, himself 
taught it regularly to me Manu, in the beginning: afterwards I tauj^t 
Marichi ^nd the other holy sages. This Bhrigu will repeat to you this 
Shistra without omission; for, this sage learned from me the whole of 
•it, perfectly well,—Manu, i, 58-59. 

wig: ii 

* wg: I ^ I n 

2. The Veda, the Smriti. the approved usage, and what is agreeable 
to one’s sotrt or good conscience, xvhere there is no other gmae, tne 


H, I«—I. 
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wise have declared to be the quadruple direct evidence of Dharma or 
law and other means of securing good. —Maini, ii, 12. 

TOft 11 

ws^mv— w 

3. The Sruti, the Smriti, the approved usage, what is agreeable to 
one’s soul or good conscience and desire sprung from due deliberation, 
are ordained the foundation or evidence of Dharma.—Ydjnavalkya, i, 7. 

8 I I 

i ^ ii 

4. The four Vedas, together with their six Augas or subsidiary 
sciences, the Dharma-shistras or Codes of Law, the MimSnsa or disquisi¬ 
tion of the rules of scripture, the Nyaya or science of reasoning or rules 
of interpretation, and the Purfinas or records of antiquity, are the 
fourteen sources of knowledge and Dharma.—Ydjnavalkya, i, 3. 

^ I ^ Ora ^ ^ TO ^ 11 

?nr ^«TTO,—^5^ 

’sr^r TO—TO ?r|-^5rTO[ i 

i Ora fw 

%:t: i 

TO i 

TO mi BTO7[ TOSTO?t Oi«a^ ii 

■4T^«hlqOii5T^, ?! M 8 >9 II 

6. Two sciences should be known—this is what was said by those 
who knew the xlevelationsthe Ultimate and the Non-Ultiraate, 

Of these, the Non-Ultimate consists of the four Vedas, mmely, the 
Eik, the Yajus, the S6man and the Atharvan, and of tKe six Angus, 
namely t the Sikshd or the science of proper articulation and pronuncia¬ 
tion mfO^wgraphy and Orthoepy, the Kalpa or the regulation of the 
mannier of performing sacrifices, Vy^karana or grammar, the Nirukta 
or thesaurus, with exfianation of the etymology of words, the Chhandas 
ar prosody knd the Jyotisha or astronomy. 
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And the Ultimate is the science embodied in the tlpanishada liy 
which is known the Imperishable, i.e., that which is imperceptible to the 
organa of sense intangible by the organs of action, not sprung from any 
parent, destitute of any quality or colour, having neither eyes- nor ears, 
which has no hands nor feet, which is eternal, omnipresent, all-pervading, 
^extremely subtile, nndecayinganol cause of all beings,—that which the 
wise perceive everywhere: as the spider spreads out and draws in the 
thread, as the annuals grow up in the earth, and as the hairs long and 
short grow from the body of a living person, so every thing here comes 
into being from the Imperishable.—Mundaka-Upanishad, i, i, 4-7. 

^ 1 i ^ n 

71^ I ^ II 

5571^*1^ 7i7[ nosr^, 

1 8 il 

^if^c5rT?[ Bl^ll 
wfTTf^: I \ n II 

(). Dharina is a means of securing a desirable purpose or end i.e.', 
happiness uncontaminated with pain of which the Vcdic injunction or 
precept is the only proof or source of knowlegde. —2. •' 

An examination or establishment by reasoning of the means of 
knotvledge of Dharma, is made in the following aphorisms, that is to 
say, the proposition that the Vedic 2>recept is the only means of knowing 
Dharma is established by reasoning in the next two aphorisms. —3. 

Tnc intellection or knowledge that arises on the requisite perfect 
union of a person’s senses with existing objects is called perception ; that 
't.c.,, perception is not the means of knowing Dharma, by reason of its 
, causing knowledge of existing things only, and therefore Dharma which 
is not in exiStcnce*at the time of knowledge derived from Vedic precepts, 
cannot be proved by, or known from, perception; hence, Dharma is 
also beyond the scope of Inference founded., as it is, on the Perception 
of existing facts. —4. 

, But the connection of a word with its meaning is eternal or natural 
not artificial, i.e.^ not made by man ; the instruction or precept by the 
Vedic words is the only means of knowledge of that, i.e., Dharma, and is 
not otherwise proved erroneous; hence as regards the meaning conveyed 
by the Vedic instruction which is not knovvn by means of any other 
proof save that of the words, the same i.e., the instruction is proof or the 
only means of knowing the truth of what is conveyed by the words^ 
because it is .not dependent on any other proof, i.e., the intellection 
caused by, the hearing or perused of the Vedic words is self-evident, 
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thed ts to say, it does not require any other proof to estaUhh its exis¬ 
tence: -This is the opinion of Vy^sa also/'—6.—Jaimini, 1,1, 2— 5. 

tTn*nC“3*rT€ i 

^7n?nft ii 

^vsmmv,—i I 8'^ I 


^fTORT I \fn i 

7. Mann, Atri, Vishnu, Haiita, Yajnavalkya, Usaiias, Anyiras, Yaina, 
A’p>^^t^i^'hn, Sambarta, Katy^lyana, Vrihaspati, Parasara, Vyasa, Sunkha, 
Likhita, Daksha, GauLama, Satatapa and Vasishtha, are the compilers of 
the Dharma-sastras or Codes of Law. —Y^jnavalkya, i, 4-5. 

The Mitdkshara on this passage sjiys:—This is not an exhanstive 
enumeration,, but illustrative; lienee, the compilations of Baudhdyana 
Ndrada, Devala and others being Dharma-sastras, is not contrary to it. 

C I il \ II 

I ^ II 

I « H n ^ I ?-»II 

8. It may he contended that as the words of Revelation furni*thc 
foundation of Law, therefore that suck as the t^mydii ,which is not 
embodied in such words should not be regarded as authority.—1. 

But the answer is, the Smritis being compiled by the sages who were 
also the repositories of the Revelation f rom whom it was handed down 
by tradition until recorded in writing, there arises an inference that the 
Smritis are founded on the Sruti or Revelation, and thereW Ctey should 
he regarded as authority.—2. 

But if there be conilict of any precept of the Smriti with one of 
the Sruti] the Smriti must be disregarded as spurious ; since the 
inference arises, only when there is no such conflict.—8. 

A Snirif i must he disregarded as spurious, also, when there is found 
a reason for fabricating it, such as the cot’e^tutsness of .priests, or the 
lUii. —4—Jaiiflini’s Purva-MiindusA, i, 3,1-4. 
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The Argument in the second of the above aphorisms is explained in the 
following eloka cited and commented on by Partha-Sarathi in his Shastra- 
Dipfki,— 

%^«3|5rfiT ii 

Revelation is inferred to he the source of the Smriiis, because they 
are remembered and compiled by those who admit the Veda alone and 
nothing else to be the source of law, and because they have been 
adopted and acted upon as authoritative by such persons, and because 
their being founded on the Veda is probable. 

I i 

^ II 

^T’tfTT^TRt ^ II 

I II 

9. The holy country lying between the holy rivers Sarasvati and 
Drishadvati is called Brahmavarta; the custom in that countr 3 ^ which 
has come down by immemorial tradition and obtains among the castes 
pure and mixed, is called approved usage.—Manu, ii, 17-18. 

lo I I 

rm I il 

^ ^ Tn^K\ ii 

II 

t ^ct, ’?rrew5 i 
Tr^srimr ii 

^ nxi ii 

Ttm^r mm: i 

igjeg iffr^fw?r; ii 

^ I II 
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10. Next in holiness or position to Brahm6varta is the country' 
called Brahmarshi consisting of Ktirukshetra, Matsy4 Panch4l4 and 
Sdrasen4i From a Br4hmana born in this country all men on earth s&ould 
learn their respective usages. The country lying between the Himavat 
and the Vindhya mountains and to the east of Vinasana the place where 
the SarasvdU disappears and to the west of Pray4ga id., Allahabad is^ 
called Madhya-desa or the middle country. The country extending to the 
eastern, and to the western oceans and lying between these very mountains 
the wise call Ary4varta. Where the black antelope lives naturally, that 
is known as the sacrificial coutitry; beyond the same is the country of the 
Mlechchhas. These countries, the twice-born persons should take care to 
dwell in if born elsewhere ; but a Sddra may live anywhere, for the sake 
of maintenance.—Manu, ii, 19-24. 

X X I fTt 

fnfn II i ii 


11. “ Those laws and those usages that arc observed in the country 
on the south of the Himavat and on the north of the Vindhya, all those 
ought to be followed r but not the laws prevailing among the MlcchchhUs, 
that arc ditforent from these. This country hetiveen Himavat and 
Vindhya is called A'ryavarta; some say this country is limited to that 
which-lies between the Ganges and the Yamuna, or extends so far as the 
black antelope roams, where spiritual pre-eminence obtains. —Vasishtha, 
Ch. 1. 

?iT?r^T:—? I ^8^ 11 

* »■ I 

12, Whatever customs, practices and family usages prevail in a 

country, shall be preserved intact, when it comes under subjection by 
(conquest).—Y4jnavalkya. i, 34-3, «, 

t \ I ^ ^fwr: i 

^ ^ %7r; ii 

sri i 



ORTGINAt TEXTS. 


*CUaAP. !•]* 


jr 


13. But if any usage required by utility is established in a locality • 
contrary to the written texts of law, it should be practised therein only, 
but *not in any other district. Whatever customary law is prevalent 
in a district, in a city, in a town, or in a village, or among the learned, the 
said law though contrary to the Smritis must not be disturbed.—Devala, 
cited in the Pardsara-M4dhava. 

t« I sjtoTOT I 

trc*TOTnTrT: i 

II 

TIOTnznt II 

14. A’pastamba has briefly explained the reprehensibility or non- 
reprehensibility of all such usages as are contrary to the written texts of 
law by referring them to different localities. By these usages they 
do not become liable to censure, who have got them by tradition, and 
whose predecessors used to practise them ; others, however, are not so, 
hut become guilty of violating the written texts of law, if they 'practise 
those usages. 

This is stated as the opinion of others, by Kum4rila Swamin who him¬ 
self maintains the invalidity of such usages, in his Tantra-V^rtika, first 
Chapter, third Bada or Section. 

fim ii 

Ii 

^13^^ 1 

TOIW^ rifr; II 


15. Eighteen Purdnas are enumerated by those versed in the 
Purdnae k-the B-^hnia, theP^dma, and the Vaishnava, theSaiva, Bh^ga- 



8 , 


ORIGINAL TEXTS. 


[chap. U 


rata. likewise, another is the N4radiya, and the M^lrkandeya is the seventlb, 
and the A’gneya is4he eighth, likewise the Bhavishya is the ninth,^ the 
tenth is the Brahma-vaivarta, the Lainga is ordained the eleventh, and 
the y^rlha is the twelfth, and the Sk&nda is the thirteenth, in this 
enumemiion the VAtnana is the fourteenth, the Kaurma is ordained 
the fifteenth, posterior to these are the MAtsya, and the Girnda and the 
BrahmAnda: In all these the subjects dealt with are, the creation, 
the secondary creation, the dynasties of gods, sages and kings the ages 
of the world, as well as the career of the dynasties,—Vishnii-PurAnn, iii, 
vi, 21-25. 

U I I 

g II 

16. In case there be two contradictory precepts of the Sruti or of 
the Smriti, they are reconciled thus,—different cases are to be assumed 
to which they are respectively applicable ; but if there be a conflict 
between a text of the Siuti and one of the Smriti, the Sruti alone must 
prevail. 

^>8 I i 

1 II 

17. But in a case of conflict between two passages of the Smriti, 
reconciliation based on usage must prevail; but the rule is, that the 
sacred books on law are more weighty than sacred books on polities.— 

YAjnavalkya, ii, 21. 

m ii 

& 

II 

< 

18. When there is a conflict between the Sruti, the Smriti^ and the 
PurAna, the Sruti must prevail: but in a conflict between the latter two, 
the Smriti must prevail.—The Code of VyAsa. 

%L I "mm i 

19. Practise wdth care what is lawful, by body, mind and speech; but 
practise not that which is abhorred by the world, thbugh it is ordained in 
the Sacred Books; for, it secures not apirittial bliss—Y^naval^a, i, 156. 
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qirtw: i 

?rt^5^ rm ^ ii 
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fl^qn# 5n{^ H 

TT^ITTOT’TTO’I THTT I 

Twr^ ^sAp[ ii 

I ^vu II 

20. But" practise not what is abhorred by the people, though it is 
ordained in the sacred books; for, it secures hot spiritual bliss. Taking 
sea-voyage; carrying a waterpob 6// stiulmts; liko\vi.se marriage by re¬ 
generate men, of damsels nob belonging to the same tribe; procreation of son 
on ti woman by her husband’s younger brother; slaughter of cattle for 
entertaining honoured guests; offering of flesh meat in ancestor-worship; 
retirement to a forest or adoption of the third order of life ; gift over 
again of a daughter once gi ven in marriage though still a virgin to another 
bridegroom; study of the Vedas for a long time; man-sacrifice; horse- 
sacririce; ceaseless walking with intent to die; and likewise cow-sacri- 
fioe;—these practices though permitted by the sacred books, the wise 
declare avoidable in the Kali age.—Vrihan-N6radiya-Pur4na, xxii, 12-10. 


1 qftw: I 

STWlTTfel qqrmf^fwmfq ^ I 

w i 

qf^rrf^ | 

imr^ ii 


H, L.—a. 
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21. Eeoogilitioti nf sons other than £he' Afirasa and the. Dattaka; ‘ 
participation hy a Brdhmana pf food from the following descriptions of 
Siidras, namelj, his slave, his cowherd, his family-friend, and the cuHiva- 
tor of his land delivering half the produce ; pilgrimage by a householder 
to a very distant holy place; participation by the Br^hmanas and the 
like, of food prepared \y a Siidra; suicide by falling from a precipice or 
by cremation ; likewise suicide by a person extremely old or the like :—^ 
in the beginning of the Kali age, these practice^ have been prohibited 
after consideration by the learned for the protection of the people: for, a 
convention also, made by the virtuous, has as much authority as the Veda.— 
A'ditya Purdna quoted by Raghunnndana. 

I TTWwnif: T^m mwjr i 

wif tgfk: I 

. ii ^ i 

^ ^ ii « i 

®\ 

?iRrf%!iWT^swr fw2iK: ii h^i 

’ifll ^ I 

^>srRf fwim? ^?!?T ’«mRT vm ^ i 
5g?rrK%7nfT? ii >a ii 

I il-'Q H 

• w « 

« 

22. In his Court of Justice, either sitting or standing, holding forth 
his right arm, uno^entatious in his dress and ornaments, let the king, 
every day, decide, one after another, causes of suitors, separately classified 
under eighteen Forms of Action, by rules founded on Local Usages and 
Codes of Law. Of these Fw'ms of Action tho first is the Recovery of “ 
Debts, the others are,—{2) Deposit and Pledge, (3) Sale without Owner- * 
ship, (4) Joint Concerns or Fartnership, {5) Rebumption of Gifts, ((■) 
Non-payment of Wages, (7.) breach of Contract, (8) RB^ission of Sale 
and Purchase, (9) Dispute between the Owner of,^cattle and the Shepherd, 
(10) Dispute relating to Boundaries o»* rmspass/(Iiy Vii^ence consisting 
of A^ult, (12) and Violence consisting of Abuse or Slander, and Defam¬ 
ation, {IB) Theft, (14) Force consisting of robbery, hurt or violence on 
womevt (15) Adultery, (16) Duties of Man and Wife, (17) petition and 
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I'j^eritdace, and (18) Gambling and Betting:—these are in this world the 
eighteen foundations upon which litigation rests.—Manu, viii, 2-7. 

Ndriida has added another form of Action called or 

Miscellaneous, which includes various matters that cannot come under 
thpse declared by Manu, and in which the Action arises at the instance of 
Jhe king. The first and the last lines of Ndrada’s description of ifc are 
as follows:— 

I i 

Wi II 

23. In the Miscellaneous Form of Action, the litigation depends 
upon the king. Whatever is not considered in the foregoing Forms of 
Action, all that would come within the Miscellaneous Form of Action. 

d!» 

^rnr^r^i:— t, ii 

24. If a person wronged by others in a way contrary to the Srariti 
or Custom complains to the king, then arises a Cause of Action.—Y6jna- 
valftya, ii, o. 


ORIGIN AND SOURCES OF LAW, SCHOOLS, &c. 

* »nTt I 

Divine origin of laws.—The Hindus believe their law to be 
of divine origin, and they believe this not only of what Austin 
calls tlib laws of God, but positive law also is believed by 
them to have emanated from the Deity. The idea of Sovereign 
ill the mod^nm juridical sense was unknown to them. They 
had kings, but their function was defined by the divine law 
contained in the Smritis, and they were bound to obey the 
selfsame law, equally with their subjects. By this origiiiail 
Jbheory of its origin, the law was independent of the state, or 
•rather the state was dependent on law, as the king was to bo 
guided ill all matters" connected with Government, by the 
revealed law, though he was not excluded from a control over 
the administration of justice. The king bemg theoretically the 
administrator of justice his decrees must have been I'ecognized 
as binding on suitors from the very earliest times. And this 
gradually introduced the view recogtiizod by eomineiitators that 
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royal edicts in certain matters have as much binding force as 
divine law, should the former be not repugnant to the latter. 

The earlier notion of law was gradually modified to a certain 
extent, as may be gleaned from the remarks of the commenta¬ 
tors. And the conception of positive as distinguished from 
divine law, presen tea to us by the commentators, nearly 
approaches the ideas of modern jurisprudence. 

The sources of law.— The term source of law is used in two 
senses: in one, the Deity according to the Hindue, and the 
Sovereign according to modern jurisprudence, is the fountain 
source of law; and in the other sense, the term means that to 
which you must resort to get at law, in other words, the evi¬ 
dence or records of law, which you are to study for the purpose 
of learning law. In this sense, the sources of Hindu law 
are the Sruti, the Smriti, and the Immemorial and approved 
Customs, by which the divine will or law is evidenced. 

Sruti. —The Sruti is believed to contain the very words of 
the deity. The name is derived from the root svu to hear, and 
signifies what was heard. 

The Sruti contains very little of lawyer s law : they consist of 
hymns, and deal with religious rites, true knowljedge and libera¬ 
tion. There are, no doubt, a few passages containing an iiicidhn- 
tal allusion to a rule of law, or giving an instance from which a 
rule of law may be inferred. The Sruti comprises the four Vedas, 
the six Vedangas, and the Upanishads: Text No. 5. The Upani- 
shads embody the highest principles of Hindu religion, referring 
to which Schopenhauer says,—“In the whole W(jrld there is no 
study so beneficial and so elevating as that of the Upanishads. It 
has been the solace of my life, it will be the solace of my death.” 

Smriti. —Tlie Smriti means what was r^niemhered, and is 
believed to contain the precepts of God, but not in the language 
they had been delivered. The language is t)f human origin, 
but the rules are divine. The authors do not arrogate to 
themselves the position of legislators, but profess to compile 
the traditions handed down to them by those to whom the divine 
commands had been communicated. , 

The Smritis are the principal sources of lawyer^s law, but* 
they also contain matters other than positive law. The complete 
Codes of ]S*ranu and Yajnavalkya deal with religious rites, 
positive law, penance, true knowledge and liberation. There 
are some that deal with positive law alone, such as the Code of 
Ntoda, now extant. Many others contain nothing of civil 
law. The Smritis as a whole deal with man as a being of 
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infinite existence, whose present life.is like a point in a straight 
line infinite in both directions. * 

It should be noticed that writers on the Mi'niaiisa system 
of Hindu Philosophy discuss the question,— Why should 
Sniritis composed bv human beings be taken as evidence of 
• Dharma or Law, of which Revelation is admitted’ by ah to 
be the only source ? They maintain that the Smritis must be 
inferred to be founded on lost or forgotten Sruti, inasmuch as 
they are compiled from memory, and are declared as embodying 
binding rules of conduct, by the sages who were perfectly 
familiar with the Vedas, and who admitted the Sruti alone and 
nothing else, to be the foundation or evidence of Law ; and as 
they have all along been adopted and followed in jjractice by 
the Sages, as well as by other persons learned in the Vedas and 
entertaining the same view with respect to the origin and 
source of Law. They also notice an objection that may be 
raised to this, namely,—Why then have not, the very words of 
the original revelations that are supposed to be the foundation 
of the Smritis, been preserved ? And they refute it by saying 
that human memory being frail, there is no wonder that 
precepts should be remembered while the exact words in which 
tliey had originally been expressed might bo forgotten. There 
is a great distinction between the sacred literature dealing with 
rules regulating the conduct of men in this world as members 
of society, and that relating to purely religious matters; the 
precepts of the former are observed in practice, while the latter 
is rather theoretical in character, the wording of which was 
therefore, of greater importance than that of the former. The 
rise of different Sakhds or schools of Vedic literature affords 
evidence of the loss of the exact wording of portions of the' 
Tatter kind of Revelation, since parts of the Vedas, found in 
one Sdkha arei wanting in others, showing that when the 
Vedic literature used to be handed down by tradition, parts 
were omitted by different Sdkhas with a view to ligliten the 
burden on the memory of students: and the practice with the 
teacher of a particular Sakhd, who was familiar with the other 
Sdkhds also, was not to teach to a pupil of his own Sakhd, the 
exact wording of those portions of other Sdkhds, that were 
wanting in his own, but to give their purport in his own 
language, so that the same might not be mistaken as part 
of his own Sakhd. 

It is worthy of notice that the inference- set forth 
above fiu*m j the foundation of the authority of the Smritis. 
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Whep this inference cannot properly be made with respect 
to a particular precept of Sairiti, then .the same must 
be disregarded as spurious. Thus, if a Smriti is in conflict 
with Sruti, it must be rejected as being not founded on Reve¬ 
lation. Similarly, a passage of Smriti, the origin of which 
may reasortably be attributed to the covetousness of priests, or 
to the selfishness or the like improper motive of some persons 
who might introduce any interpolation in it, connot be regarded 
as authoritative, but should be discarded as a fabrication and 
interpolation ;—See Texts, No. 8. 

Dharma, Law & Sources. —The word dharma is generally 
rendered into Law and includes all kinds of rules religious, 
moral, legal, physical, metaphysical or scientific, in the same 
way as the term Law does, in its widest sense. The woM is 
derived from the root dhrl to hold, support or maintain, and it- 
means law, or duty, or the essential quality of persons or 
things. By the term dharma is understood the rules whereby 
not only mankind but all beings are governed ; it also imports 
duty or distinctive feature of beings implying subjection to, 
or control by, the rule.s. The term Shdstra is derived from tl^e 
root Shd.'i to teach, enjoin or control, and means teacher. The 
Sruti afid the Smriti arc comprehended by the term DharmtC- 
ahdstva in its primary sense, inasmuch as the objects of both 
are to teach of rules or duties. But the word Dharma-shdstra 
is often used to designate the Smritis alone, with a view to 
mark their practical importance : thus Manu says,—- >■ 

r winch means,-—“By Sruti is known the Veda, and by Sinriti the 
Pharma-Shdstra'' 

The Vedas arc rather theoretical than practical : of the 
Vedas, the Rik consists of hymns in praise of Ggds apd things ; 
the S4man consists of hymns intended to be sung ; the Yajus 
describes sacrifices and their ceremonial; and the Atharvan is 
disapproved as it prescribes ceremonies that may be performed 
for causing injury to an enemy or the like ; the Upanishads 
deal with theology and the means, implying esoteric Hinduism, 
whereby a person may attain moksha or liberation of the soul 
from the necessity of repeated births and deaths, and its restor¬ 
ation to its original state of (or) Existence, Knowledge 
and Beatitude—the Summum Bomim of the Hindus; While the 
Smriti lay» down rules relating to sacramental and other religi¬ 
ous rites, andjipsitive law, and pollution, penance and tl^eology. 
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mtended to be practically observed by men in the course of 
their lives ; and m doing so, it embodies, in* modern Sanskrit, 
many of the rules of the Sruti; and accordingly the term 
Dharma-Shdstra is applied to it with a view to thrust into 
prominence its importance in a practical point of view. 

• Dharma is defined by Jairnini tlie founder ol* the School of 
Hindu philosophy, called Pnrva (prior) Mim/msd, to be the 
means of attaining tlie desirable ends of man, knowable from tlie 
Vedic preeepts alone : (Text No. fi). Tlie ends of man or 

are, four, namely,—or Religious merit securing 
heavenly happiness after death,'Wealth, Desirable object^ other 
than these, and Mohs^ha or liberation from metempsychosis or 
Restoration of the soul to its *own real state of ( or ) 

Existence, Knowledge and Beatitude, the realization of which 
is prevented hy Mdyd or illusion. It should be noticed that 
the term “ Desirable objects” includes the other three of 
the group of*four; but they are separate!}* mentioned to indi* 
cate the importance attached to them by different persons. 

The term Dharma, therefore, includes not only wliat are 
conveyed by the term Law in its widest sense, but also .persons 
and things that may be the means of attaining any of tlie 
desirable ends. And positive law which is conducive to the 
welfare and well-being of people, is comprehended by the term 
“ Desirable objects.” 

In the English translation of the original texts, the»woid 
L^w is generally used as equivalent to Dharma, leaving out 
of consideration any thing else coinprised by it according to 
Jairnini. And that appears to be the sense in which the word 
i.s generally used. 

It is in this wide sense, that the sources of dharma oi* 
law are (1) the Sruti, (2) the Smriti, and (3) the Immemorial 
Customs. The first though of the highest authority is of very 
little importance to lawyers. The last again are of very great 
importance, as being the rules by which the people are actually 
guidecf in practice, and their value has come to be specijEilly 

• recognized under the British rule, and authorized records of 

• customs of various localities have been compiled. They over¬ 
ride the Smsitis and their accepted interpretation given by a)i 
authoritative commentator, should these be inconsistent with 
them. They prove that the written texts of law are either 
speculative and never followed in practice, or obsolete. The 
Hindu commehtaiors have not, except in a few instances, 
devoted much attention to these unrecorded custom#and usages. 
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though they recognize their authority as a source of law. ^hey 
have confined their attention to the Sniritis alone, which cons¬ 
titute the primary ivritten sources of law. The customary law 
will be discussed later on. 

The exact number of the Smritis cannot be stated, many 
of them are not extant, being either lost or unprocurable." 
From the quotations in the various commentaries you niaj" 
make a list of the Codes. Most of them are written in metre, 
and a few in both prose and metre. They do not appear to 
have been written at the same time, nor lio they lay down the 
selfsame law ; and a process of development may be perceived 
in them. - Thus there is conflict of law as laid down in the 
diflerent Codes on various mattefs. 

Conflict of law and commentaries.—Conflict of law, however, 

. is opposed to the theory of its divine origin, from which jierfeet 
harmony between the different Codes must necessarily be 
expected. The conflict between the Smritis, seeming or real, 
has given rise to the commentaries or digests that are called 
Nibandhas. Conflict between the Shdstras, however, is admitted 
and the mode of reconciling them is pointed out thus :—“When 
there is a conflict between two texts of the Sruti or of the 
Smriti, they are to be presumed to relate to different cases; . 
but where a text of the Sruti is opposed to one of the Smriti, 
the former must prevail.” (Texts Nos. 16—18.) 

Scope of Shastras. —This admission of the existence of con¬ 
flict of law, opposed to the theory of its origin, has landed the 
commentators upon a difficulty, which they attempt to get over 
in the following way :—The proper object of the Shdstras, say 
thej% is to teach of things that lie beyond the scope of human 
reason ; what men would do or refrain from doing of their own 
accord from purely human motives, need not be laid down in 
the Shdstras ; accordingly they classify the prfecepts kid down 
in the Shdstras thus:—where a precept forbids men to do what 
they may do under the natural impulses, it is called a Nishedha 
or prohibition : but where a precept enjoins men to do ascertain 
thing, when no reason could be suggested for doing it, it is« 
called aji Utpatti-vidhi or an injunction creating a duty : and * 
a precept regarding what men may do, of thei» own accord, 
may come within the purview of the Shdstras, if it enjoins that 
act-at a particular time or place; such a precept is called a 
Niyama-vidhi or restrictive injunction . there is a third kind 
f)f vidhi or injtmction called Parimnldiyd which is an injunc¬ 
tion in font, but a prohibition in purport, as for instance,*— 
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“ Man shall eat the flesh of the five five-clawed animals,”—which 
meaiis, that man shall not eat the flesh of five-clawed 
animals excepting that of the five specified ones : but precepts 
that do not fall under any one of the above descriptions are 
called Amuvdda, superfluous rules that need not have been 
Itiid down in the Shdstras. 

Positive law and Shastras. —The commentators do, either 
• expressly or by necessary implication, hold that the Shdstras 
in so far as. they deal witli positive law, are generally Anuvdda 
or superfluous, inasmuch as the rules of positive law are 
deducible from reason, in other words, from a consideration of 
what best conduces to the welfare of the society and suits 
the feelings of tlie people. This is proved by the systems of 
law obtaining among non-Hindu peoples who are utterly ignor¬ 
ant of the Shastras. They do, in fact, draw a distinction 
between positive law on the one hand, and the rules of religious 
or moral obligation on the other. 

Tims the author of the Mittikshaia (1, 3, 4,) cites and 
follows a text which runs thus :—“ Practice not that which 
is legal, but is abhorred by the world, for it secures not 
spirHual bliss.” This text does virtually suggest the maxim 
Vo*c populi PKt vox Dei and maintain that popular feelings 
override an express text of law contained in the Shdstras, 
taking of course, the tci’in law in the limited sense of lawyers. 

Pactum valet. —On the very same principle does rest the 
so Called doctrine of factum valet quod fieri non dehuit, usually 
though not correctly, thought to be peculiar to the Bengal 
School, and enunciated for the first time by the author of the 
Diiyabndga, the founder of that school. For, it has been held, 
and if I may presume to say so, correctly held by the Privy 
Council in the case of Wooma Deyi, I. L. R., 3 Cal., 587, that 
the doctrine is recognized by the Mitaksliara School also. There 
appear to be considerable misccnccption and difference of 
opinion as to what was intended to be laid down by the author 
of the T)ayabhdga in the passage— 

ivhich means, “ A thing (or the nature of a thing) can- 
mot be altered by a hundred texts.” The rule intended to be 
laid down may be thus formulated,—An act or transaction done 
bj’’ a man in the exercise of a right or power, natural or recog¬ 
nized by law, cannot be undone or invalidated by reason of 
there being texts in the Shdstras prohibiting such act or 
transaction. 

The above passage of the Dd.yabhdga, was rendered by 


H. L.—3. 
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Colebrooke into,—“ For a fact cannot be altered by a hundred 
texts.” The founder of the Bengal School holds that an 
alienation by a father or a co-heir, of his self-acquired infmov- 
able property, or of his undivided share in joint family 
property, respectively, is perfectly valid, even ^yhen made 
without the consent of his sons in the one case, or of his 
co-sharers in the other, notwithstanding texts of law requiring 
such consent. And in support of this position he sets forth , 
the above reason. His argument is this :—Ownership consists 
in the power of dealing with property according to pleasure ; 
it cannot but be admitted that the father and the co-heir 
have ownership, respectively, in the self-acquired immovable 
and in the undivided share, and consequently power of 
alienation : hence, the nature of the thing ownership, or its 
incidents such as sale or other alienation, cannot be aftected 
by a hundred texts prohibiting alienation without consent ; 
*such texts therefore, are to be taken as admonitory but not 
imperative. Of the same etfect are texts prohibiting gift 
or other alienation of the whole of his property by a man 
having wife and children to support. Parallel to them are 
passages forbidding the gift in adoption, of an only son by 
a person in the exercise of patria potestas or parental property 
in a child. This is one of the many principles upon which 
commentators differentiate between rules of legal and religious 
or moral obligation, which are blended together in the 
Codes of Hindu Law. o 

There is no real difference betv/een the two schools, as 
regards the tests for distinguishing the rules of legal obligation 
from those that are merely preceptive. The Mitdkshard rule 
that a co-heir cannot alienate his undivided coparcenary 
interest in joint property without the consent of his coparceners, 
is a necessary logical consequence of the doctrine jthat co-heirs 
are joint tenants^ and not tenants in common as in the Bengal 
School. . Hence the distinction in this respect does not support 
the opinion that the doctrine of factum valet is not rebogmzed 
by the Mitdkshard School to the same extent as in Bengal. 

The following observations of the Lords of the Judicial 
Committee on this maxim are instructive and should be carefully 
read:—“ Their Lordships ought to state their concurrence 
with the learned Chief Justice in his remarks on the so-called 
doctrine of factum valet. That unhappily expressed maxim 
clearly causes trouble in Indian courts. . Sir M. Westropp 
is quite right in pointing out that if the factmti^f external 
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&ct, is void in law, there is no room for the application of 
the ,iiiaxim. The truth is that the two halves oj^ the maxim 
apply to two different departments of life. Many things 
which ought not to be done in point of morals or religion 
are valid in point of law. But it is nonsensical to apply 
the whole maxim to the same class of actions and to say that 
what ought not to be done in morals stands good in morals, or 
what ought not to be ’^one in law stands good in law.” Sri 
Balusu V. SriBalnsu, J. L. K., 22 M., 423 = 20 I. A., 11.3, 144. 

* Practices to be eschewed in Kali age. —So also Raghu- 
nandana in his treatise on marriage (Udvdha-Tattva) prohibits, 
contrary to the Smritis and the earlier commentiiries, the 
intermarriage between different tribes, and in support of this 
position cites a pas.sago from the A'ditya-Purdna, wliich 
after laying down that certain practices including intermarriage, 
thougli authorized by the Sastras, are not to be followed in 
this Kali agP, concludes thus—“ In the beginning of the Kali 
ago these practices have been prohibited after consideration 
by the learned for the protection of the people : and a 
convention come to by the virtuous has as much legal force cts 
a text of the Veda.'' (Text No. 19). 

Thus we see that the rules of the Sdstras in so far as 
they relate to secular as distinguished from purely spiritual 
matters, are not indexible, but may be modified or replaced if 
repugnant to popular feelings, or if in the opinion of the 
learnetf the exigencies of Hindu society require a change. 
The Sastras therefore, do not present any insurmountable 
difficulty in the way of social progress, and Hindus may 
re-constitute their society in any way they like without 
renouncing their religion. 

Whether those practices (Text No. 19) have become illegal 
by reason of* the ftaid prohibition, is a question which has not as 
yet been considered by our courts. In one case the affirmative 
-was assumed, and an intermarriage was pronounced invalid: 
^Melaram v. Thanooram, 9 W. R., 552. 

• Pura'nas. —The above quotation from the A'ditya-Purdna 
' shows that the Purdnas also are considered by the later 
commentators as a source of law. Jurisprudence, however, 
does not come within the scope of the subjects that are, 
according to the Purdnas themselves, dealt with in them : 
(Text No. 12). They are voluminous mythological poems 
professing to give «.n account of the creation, to narrate the 
genealogy of gods, of ancient dynasties and of sacerdotal 
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families, to describe the different ages of the world, and to 
delineate stories of Gods, ancient kings and sages ; and in doing 
so they also relate religious rites and duties. These works are 
said to have been composed by the celebrated Veda-Vyiisaor 
compiler of the four Vedas, and are enumerated in some of the 
Puranas to be eighteen in number. But there are many* 
other works of the same kind, the authorship of which 
is not attributed to Vydsa which appear to have been written 
subsequently, and which are on that account styled Upa-Purduas, 
and are respectively deemed supplementary to one or other of 
the eighteen Purdnas. The Puranas are not considered author¬ 
itative so as to override the Smritis, but are deemed to illustrate 
the law by the instances of its application, that are related by 
them and are looked upon as precedents : (Text No. 18 ). With 
respect to their authority in matters of positive law, Professor 
Wilson rightly observes that “ the PurAiias are not authorities 
in law ; they may be received in explanation or illustration, 
but not in proof.” It should bo observed that the doctrine 
of prohibition in the Kali age, of certain practices which 
are authorized by the Smritis, is enunciated by some of the 
Upa-Purfmas, and cannot, therefore, be entertained by our 
courts, if the Purdnas are not authorities in law. 

Customs :—Divine will is evidenced also by immemorial cus¬ 
toms, indicating rules of conduct; in other words, such customs 
are presumed to be based on unrecorded revelation. Maim and 
Ydjnavalkya declare approved custom or usagd to “ be 

evidence of law. Some of the other sages use the term 
moaning mage of the learned instead of, and as equiva¬ 
lent to, the said expression meaning approved usage or 

usage of the virtuous. By that term are to be understood the 
traditional usages prevailing in a jjarticular locality, which, 
according to Manu, is Brahmavarta or the country between 
the two rivers Sarasvati and Drishadvati, but which, according 
to other sages, is extended so as to include according to some 
the whole of Northern India between the Himdlaya*and the 
Vindhya mountains excluding the Punjab and probably tha 
Eastern part of Bengal. Although from the explanation of- 
these terms, as given by some of the sages, they seem to be 
limited to the usages of those that are virtuous and versed in 
the sacred literature, yet as the usages prevailing among trades¬ 
men, artizans and the like are maintained by the sages them¬ 
selves to be binding on them, they are not to be taken as 
limited or qualified in that manner. The limitations or quali- 
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fications, however, may be taken to be intended to exclude 
immwal customs. 

f immoral customs and usages is not free from 
are certain communities in India, whose ex- 
be attributed to vice and want of morals, as 
for instance the dancing girls and the women of the town. The 
Hindu Law recognizes the prostitutes as forming a separate 
community and existing from immemorial times, and lays down 
rules relating to disputes between them and their paramours. 
The existence of such a class is deemed by the Hindus to be 
conducive to the welfare of their society, and necessary for the 
preservation of the chastity of women so highly valued and jeal¬ 
ously guarded by them. There are usages among these unfor¬ 
tunate women, that appear immoral to us, although they may 
be conducive to their happiness, for instance the practice of the 
adoption of daughters. These outcasted women, most of whom 
have none* to call their own, have recourse to adoption to 
secure a relation who would look after them in old age, 
although the minor girls so adopted may have to lead vicious 
lives: thus this practice looked at from their point of view, 
a|_)pears to be unobjectionable ; but from the other, it appears 
immoral. There is a conllict of I’ulings with respect to the 
recognition by the Courts of Justice, of this usage as well as 
a few caste-customs such as that authorizing a woman to 
abandon her husband and re-marry without his censor, and 
the usage permitting divorce and re-marriage by mutual consent 
of the husband and wife. See Mayne § 55. 

But it should bo observed that when the question comes 
before the courts for their tlecision, the mischief has alreadv 
been done ; and the refusal to recognise the usage serves no 
useful purpose, but in most cases involves great hardship by 
defeating > cxpictatioiis and disturbing settled arrangements 
of their property, intended by deceased persons to take ettect 
after their death. 

Customs and Smritis or Law. —There is a difieronce of 
opinion among com men tutors on the Mi'mdnsd with respect 
to the evidentiary force of customs and usages ; some commen¬ 
tators are of opinion that usages give rise to an infei'cnce of 
being based on unrecorded or . forgotten Sruti or Revelation, 
in the same way as Smritis do. While others maintain that 
as the learned of modern times cannot be taken to have 
been so familiar with the Vedas as Manu and other sages 
were, the usages observed by the learned of comparatively 


me suoject oi 
difficulty. There 
istence itself may 



*i2 * * CUSTOMS AND SMRITIS OR LAW. |^OHAP. 1. * 

recent times cannot give rise to ati inference of being founded 
on Sruti, but can only give rise to an inference of l)e,ing 
based on some now lost or forgotten SmHti with which they 
may be presumed to have been familiar. Accordingly they 
hold that usages are inferior to Smritis, and must not be 
followed whon in conflict with them. But agreeably to the ' 
former view usages and Smritis are of equal authority as 
evidence of law; and in case of conflict between them, the 
former must be taken to be of greater force as being actually 
observed in practice. 

This view appears to accord with reasop more than the 
other, and has been adopted b}^ the highest tribunal which' 
observes,—“ Under the Hindu system of law, clear proof of 
usage ivill outweigh the written text of the 

Custom is explained by the Judicial Committee thus,— 

“ Custom is a rule which in a particular family or in a particular 
district, has from long usage obtained the force of law. It 
must be ancient, certain, and reasonable, and being in derogation 
of the general rules of law, must be construed strictly.” 
H'urpurshad v, Sheo, 3 I. A,, 259, 285. 

It must not, however, be supposed that customs are always 
in derogation of the general rules of law ; for, there may not 
be any rules of the general law on a subject except what are 
supplied by customs. 

According to Hindu law and the decisions of the highest 
tribunal, the Indian courts are bound to decide cases agreeably 
to such customs when proved * to exist, although they may 
be at variance with the School of Hindu law, prevalent in 
the locality. This appears to be a most salutary rule, regard 
being had to the facts that many precepts in the Sastras 
are recommendatory in character, and that many innovations 
have been introduced by Pandits of the Mahbniedftn period, 
who were neither judges nor lawyers, in their commentaries 
on Hindu law. 

This resembles the view taken by German jurists, of 
customary law, and is opposed to that of Austin who maintains 
that the rules of customary law become positive law when 
they are adopted as such by the courts of justice or promulga¬ 
ted in the statutes of the State. The great jurist seems to 
have‘been thinking of the state of things in England, and 
not in a country like India where there was no statute law, 
but where the entire body of laws was based upon immemorial 
customs and usages. 
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Definition of custom. —Custom is a rule which in a particular 
family, or in a particular class of persons, or in a particular 
locality, has from long usage,—obtained the force of law. 

Division of customs. —Customs may be divided under three 
heads, namely, (1) Local customs, (2) Class customs, and (3) 
-.Family customs. 

1. Local customs are binding on all the inhabitants of a 
particular locality which may be the whole country, or a pro¬ 
vince, or a district, or a town, or even a village. 

2. Class customs are customs of a caste, or of a sect, or of 
the followers of a particular profession or occupation such as 
agriculture, trade, mechanical art and the like. 

3. Family customs are confined to a particular family, such 
as those governing succession to an iTiipartible Raj. Similar to 
them are the usages of succession to maths or religious 
foundations. 

Essentials of customs. —Antiquity, certainty, reasonableness 
and continuity are essential to the validity of a custom. On this 
subject the Lords of the Judicial Committee observe as follows : 
“Their Lordships are fully sensible of the importance and 
justice of giving effect to long established usages existing in 
pnriicular districts and families in India, but it is of the 
essence of special usages, modifying the ordinary law of 
succession that they should be ancient and invariable : and 
it is further essential that they should be established to be 

by clear and unambiguous evidence. It is only by means 
of such evidence that the courts can be assured of their 
existence, and that they possess the conditions of antiquity 
and certainty on wliich alone their legal title to recognition 
depends .”—Rama v. Siva, 14 M.I.A., ,^70, 585. 

Time immemorial. —A custom, in order to have the force of 
law, must l^e ancient or immemorial. It is therefore important 
to consider what is to be deemed time immemorial. In E’..gland 
the expression Time immemorial, or Time out of mind, or Time 
wherebf the memory of man runneth not to the coTitrary, is 
, considered to denote legally the time commencing from the 
reign of King Richard the First, i.e., a.d. 1189. 

An opinion has been expressed that in this country the 
time of the Permanent Settlement should be taken as the limit, 
and it is asserted that there is no rule of Hindu law on the 
point. 

This assertion, however, is not correct. The Hindu lawyers 
have laid down a reasonable rule on this question. One hundred 
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years is the limit propounded by them. Whatever is beyond a 
century is immemorial or out of mind of man whose span of 
life according to the Sruti extends to one hundred years only : 
accordingly everytliing previous to it must be beyond human 
memory and as such immemorial. See Mit. on Y^jnavalkya, 
ii, 27.. • 


Family Customs. —The foregoing observations apply both to 
local and family customs : a family usage also must be ancient 
and invariable, and being in derogation of ordinary law must 
be satisfactorily proved :— Raja Nagendra v. Raghunath, 
W. R,, 1864, 23 ; Ghandrika v. Muna^ 29 I. A., 70. 

But a family usage differs from a local custom in this 
that it may be given up and discontinued, and the dis¬ 
continuance whether acciilental or intentional will liave the 
effect of destroying it. On this subject tlie Privy Council 
remarks:—“ Their Lordships cannot find any principle or 
authority for holding that in point of law a manner of descent 
of an ordinary estate, depending solel}?’ on family usage, may 
not be discontinued, so as to let in the ordinary law of 
succession. Such family usages are in their nature different 
from a territorial custom which is the lex loci binding all 
persons within the local limits in which it prevails. It is 
of the essence of family usages that they should be certain, 
invariable and continuous, and well established discontinuance 
must be held to destroy them. This would be so when the 
discontinuance has arisen from accidental causes; and the 
effect cannot be less, when it has been intentionally brought 
about by the concurrent will of the family.”— Raja Rajkusen 
V. Ramjoy, 19 W. R., 8, 12=sl. L. R., 1 C., 186, 195. 

For the validity of a family custom it is not necessary that 
the family should possess an estate which is technically known 
as a Raj in the north of India or a Polliem in 4he south of 
India : Choudhry v. Nuivlukho, 2 I. A., 263, 269. 

Customs and Usages. —Although the terms custom and 
usage are often used as convertible tei’ins, still sometimes a 
distinction is drawn between them, and the former is applied to , 
those rules of which antigmty is an essential incident, and ’ 
the latter is used to designate those that may be of recent 
origin, such as those relating to trade or agriculture. 

With respect to the nature and character of mercantile usage, 
the Judicial Committee observe There needs not eitheT 
the antiquity, the uniformity or the notoriety of custom which 
in respect of all these becomes a local law. The usage may be still 
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in course of growth ; it may require evidence for its support 
in each case; but in the result it is enough, if it appear to be 
so well-known and acquiesced in, that it may be reasonably 
presumed to have been an ingredient tacitly imported by theu 
parties into their contract Juggo v. Manik, 7 269, 

€82; 4 W. R., P. a, 8. 

The same principles apply to an agricultural usage which 
may bo of recent origin, lapse of a long period of time being not 
necessary for its growth; for instance, the usage of transfer- 
ability of occupancy holdings may be established by evidence 
of transfers by tlio tenantry without the landlord’s consent, to 
which no objection was made by him : Dalglish v. Guzuffer, 
I L. R., 23 a, 427 : 3 W. N., 21. 

The Evidence of custom— should he unambiguous and such 
as to prove the antiquity, unifoi’inity and continuity as well as 
the publicity of the usage, and tlic conviction of those follow¬ 
ing it that 4:hcy wore acting in accordance with law. The 
statements of experienced and competent persons of their belief 
that acts done in accordance with the usage are legal and valid 
are admissible as evidence, provided they bo supported by 
actual examples of’ the usage asserted: (yopul v. Raghupati, 
7 M. H. C., 250. 

Instances in wliich the custom or usage was followed, 
especially Judicial decisions, in which the same was recognized, 
afford evidence of its existence : Harnahh v. Maiuiil, I. L. R., 
27* C., 379. But a few instances of recent date are not suffi¬ 
cient to establish a custom that must be shown to have existed 
from time immemorial : lAwhmun v. Mohun, 16 W. R., 179 ; 
Kakavla v. Raja Voihata, I. L. R., 29 M., 24 ; 16 M. L. J., 8. 

But an agricultural or mercantile usage that need not be 
ancient may be proved by statements of persons who are in a 
position to know of its existence in their locality : Sariatiilla^ 
v, Pran, I. L. R., 20 C., 184. 

Sources of positive law.— It has already been indicated that 
the SnTritis and Customs are the sources of the positive or 
.lawyer’s law. The definition given by Ydjnavalkya, of Cause 
• of Action, implies the same view; (Text No. 22). For, it is 
declared, that a Cause of Action arises when a person wronged 
in a manner contrary to thq#Swrit/ or a Custom^ complains to the 
King. Manu also appears to support the same view ; for, ho 
ordains that the King should decide causes of suitors according 
to rules founded on local customs and the codes of law: (Text 
No. 20.) . 
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But it has already been observed that certain innovations 
have been introduced by the later commentators of the Maho- 
raedan period, and are contained in the Upa-Purinas or minor 
subsidiary Purdnas which are modern compositions by Brdhma- 
nical writers. It is on the authority of these spiirious works, 
that some recent commentators maintain that certain practices, 
sanctioned or ordained by the Smritis must not be followed in 
this Kali age. Some of these practices were condemned by 
the Smritis themselves, some are declared by the Mitdkshard 
and other principal commentaries to have ceased to be binding 
at present on the ground of the same being abhorred by the 
people, while the rest appear to have been opposed to the 
Brdhmanical interests. For instance, the caste superiority of 
Brdhmanas depended according to the Smritis entirely on the 
study of the sacred literature and on possession of superior 
merit, in the absence of which they could not claim to be 
better than Sildras. Tlie object which these writers seem to have 
had in view, was, to secure by these innovations their heredi¬ 
tary superiority and exclusiveness by preventing mixture with 
lower castes. But Purdnas cannot override the Smritis which 
are admittedly superior to the Purdnas in authorit 3 \ In order 
to obviate this difficult}^ these comparatively recent commen¬ 
tators cite by the name of Smriti, those passages of these secon¬ 
dary Purdnas which are that is, which declare rules 

of conduct, or in other words, which enjoin men to do or abstain 
from doing anything. 

Accordingly, the Pandits who were appointed to advise the 
judges of the British Indian Courts, on points of Hindu law 
and usage, misled them by incorrectly representing these inno¬ 
vations to be as authoritative as the Smritis. 

And Sir William Jones was misled into giving prominence 
to certain passages of an Upa-Purdna on tlies^ innovations, hj’' 
inserting their Englisli version at the end of his translation of 
Manu’s Code, which passages were palmed off on him, as 
Smritis or passages of law. t 

But it should be observed that the names of Smriti and 
Purdna are given to different works ; and while dealing witlf 
the relative authority of these work,% the Smritis have been 
pronounced to be superior to the Purdnas. Henc^it is difficult 
to understand how some passages of the Pnrdnas^caxi be called 
Smripi. 

It has already been observed that even passages of the 
Smriti, the origin of which may reasonably be , traced to 
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covetousness of the priests, or selfishness of any persons, are to 
be rejected as spurious and fraudulent interpolations. 

Hence these innovations, in so far as they appear to be 
dictated by improper motives of the writers, cannot be regarded 
to be of any weight; far less can they be treated as authority. 

* • As regards the relative authority of Smritis and Customs 
when they are in conflict, it has already been shown that it is 
now settled law that the latter override the former. 

But Kunuirila Swamin and other commentators of the 
Mimdnsd school of philosophy, who wei’e opponents of the 
Buddhists and supporters of Brdhmanism, and took upon 
themselves the task of refuting the peculiar doctrines of 
Buddhism, felt themselves bound to maintain the superiority 
of the Sdstras over human institutions, and were therefore 
unwilling to accept the authority of customs and usages 
that are contrary to the Sastras. Accordingly, those who 
reluctantly admitted the binding character of such customs 
and usages, did howevei’, maintain that their authority should 
be confined only to the locality, or to the caste or the class of 
persons, whore or among wliom, tliey are found to i^revai), that 
is to say, the authority of the Sdstras should be curtailed 
only to that extent and no further. 

Commentaries. —The Sruti and the Smriti are, tlieoretically 
speaking the sources of law. But all these are now practically 
replaced by the Nibandhas or iligests or commentaries that are 
accepted as authoritative expositions of Hindu law in the 
ditterent provinces. The commentators profess tex interpret 
the law enunciated by the Smritis or Codes of Hindu law. 
A critical reader of the dillerent commentaries on Hindu law 
will be impressed with the idea, that the positions maintained 
by them respectively, which are at variance with each otlier, 
cannot ^11 be supported by the texts of the Smritis, which they 
profess to interpret, but which appear to have been made 
subseryent to their views, by ringing changes upon the 
language of the texts, rather than correctly interpreted. This 

* fiction of interpretation is found in every system of law. A 

* rule of law is sometimes enlarged in its operation so as to 
include a case not covered by its language, or curtailed so as to 
exclude a case that falls within its terms ; and this is designated 
rational interpretation based upon intenflon. Whenever you 
have a rule that is rigid in theory and you wish to get out of 
its terms, you must have recourse to the fiction mentioned 
above. This mode of changing law is not peculiar to Hindu 
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law, .but is common to many systems of jurisprudence. * The 
cpmmentaries, however, have replaced the Smritis; and ^it is 
not open to any one to examine whether a particular position 
maintained by an authoritative commentary accepted as such 
in a locality, is really supported by the Sdstras. 

Clear texts and principles. —But it must not be supposed 
that the commentators have no respect for the Smritis, and 
have always disregarded or discarded them for the sake of 
any principle introduced by them. On the contrary when 
there is a clear and unambiguous text laying down a particular 
rule, effect is given by them to it, although the same is 
inconsistent with any principle referred to by them. In fact, 
they refer to common feature while dealing with individual 
cases, from which a general principle may be deduced. Our 
courts, however, have gone further, they have deduced such 
general principles from the particular cases, and applied them 
to other cases to wliich they were not intended to apply. The 
generality of the expressions that may be found in some 
instances were not intended to be expositions of the whole law, 
and cannot be taken to establish a proposition that may 
seem to follow logically from them, since the law is not always 
logical at all: {Quinn Leathern, VL. L., 1901, A. C., 459). 
For instance, a text of Yama provides in clear and un- 
ambiguoiis language that the whole and the half brothers of a 
member of a joint family succeed equally to his share in the 
joint immoveable , property, if succession opens to brothers. 
Effect is given to this text in the Ddyabhaga, but the Calcutta 
High Court refused to follow it. Another instance is the cur¬ 
tailing of women’s rights in inherited Stn'dhan property, by the 
deduction by our courts, of a general principle from the curtail¬ 
ment of the heritable right which Jiinutaviihana for the first time 
conferred on..women in the property of male)# even when 
members of qoiht families, which (curtailment) he effected on 
the authority of a particular text relating only to the widow’s 
‘right to the husband’s estate, but extended by him to tfie estate 
of all males ,. with respect to which only the law was changed 
by him, and not intended by him to be extended to Strfdhan 
Property, succession to which he had dealt with in a separate 
earlier chapter, where equal heritable right of sons nnd 
daughters in their mother’s estate is clearly , declared by him, 
so that it would not be ^ reasonable to say that the daughters 
take a lesser interest ^han the sons, in the shares respectively 
allotted to them. " ^ _A. 
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Of Hindu and Mahomedan periods.— The eoniiueiitaries of 
’ the ^Hiiidu period appear to have been composed by practical 
lawyers, while those that came into existence during the 
Mahomedan rule, were written by “ Sanskritists without law,” 
who seem to be narrow-minded Brdhmanas having no concern 
•with the administration of justice, and whose works are more 
religious and speculative tlian secular and practical, and contain 
many innovations of a retrograde character. The Mitdkshai ii 
and the Ddyabhdga, the two commentaries of paramount 
authority giving rise to the two principal schools of Hindu law, 
are works of the former description, compiled by persons of 
advanced views, who have developed and improved the Hindu 
law in many respects. There are nniny works of the latter 
description, including the treatises ot» adoption, which properly 
speaking, are not entitled to any authority as regards the 
novel rules sought to be introduced by them, upon the 
authority oi‘ the Upa-Puranas fabiicated by Brdhnmnical 
writers for the benefit of their own class. 

Age of Oayabhaga.— Jimiitavdliana the author of the 
Hayabhilga appears to have flourished in the last quarter of 
the eleventh and the first (d' the twelfth century of the 
Qiristian era. The evidence of his age, almost conclusive, is 
afibrded by some’passages of the Kdla-Viveka another work of 
the saiije author, in which he states the occurrence of certain 
astronomical positions of the sun and the moon in the years 
lt)13 and 1014 of the Saka era, in such a manner that the 
same appear to have been observed by himselb or to have 
occurred at his time and were well-known. This agrees with 
the account of Jhniita, given by Eru Misra in liis Kula- 
Kdrika or Social History of the Bengal Brahmanas, in which 
he is stated to be the seventh descendant of Bhatta-Ndrayana, 
one of the^ five learned and virtuous Brdhmanas who together 
with the five learned Kdyasthas were sent by the King of 
Kdnyakubja the mode-rn Kanauj at the request of A'disura 
’ the King of 'Bengal,<‘-and •who reached Gaur the then capital 
. of Bengal, in the Jhont'h 'df'Magh of the year 999 of the 
• S^mbat era which is *67 years ’in advance of the Christian 
era which again is 73 years in advance of the Saka era. 

As was anticipated above,*^ it-How appears from the account 
giv^n by Eru Misrsf that Jfihutatdhana was the JV^inister of 
viswaksena a King"bf Bengal, and also Administrator of 
Justice, and was celebrated fdt his ^eat learning. See Preface 
to the second edition of the Ddyat^wa. 
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"Two Schools^—The different commentaries have given rise t<^ 
the several schools of Hindu law, which are ordinarily said,to be 
five in number. But properly speaking there are only two princi¬ 
pal schools, namely the Mitdkshard and the D4>ya?bh4ga Schools. 

The Mitdkshara which is undoubtedly antenor to the 
Ddyabhdga is a running commentary on the Institutes <ff 
Ydjnavalkya, by Vijndnesvara called also Vijndna-Yogin who 
cites texts of other sages, and reconciles them where they seem 
to be inconsistent with the Institutes of Ydjnavalkya. Thit> 
concise commentary is universally respected throughout the 
length and breadth of India, except in Bengal where it yields 
to the Ddyabhdga, on those points only in which they differ ; 
but it may be consulted as an authority even in Bengal, 
regarding matters on which the Dayabhdga is silent. The 
Ddyabhaga, however, i-> not a commentary on any jmrticular 
code, but professes to bo a digest of all the codes, while it 
maintains that the first place ought to be given to the code of 
Manu. This commentary, or that portion of it which is now 
extant, is confined to the subject of partition or inheritance 
alone, whereas the Mitdkshard is a eommontary on all branches 
of law in its widest sense, piofessing as it does to elucidate the 
Institutes of’ Yajnavalkya. 


The iVlitakshara School —may be sub-divided into four or 
five minor or subordinate schools that differ in some minoi 
matters of detail, and are severally accepted in the ihfferent 
provinces, where the Mitdkshard is concurrently with some 
other treatises or with local customs, accepted as authoi ity, 
the former yielding to the latter, where they diffei. 

Schools and Commentaries. —The schools, and the commcij- 
taries that are respected as authorities respectively, may bo 
stated thus ;— 


Bengal School 


Benares School 


Mithild School 


{ D&yabbdga. 

Mitdkshard. 

Ddyatattwa. 

Ddya-Kraina-Saugraha. 

Viramitrodaya. 


/Mitdkshard. 
t Viramitrodaya. 


r Mitdkshard. 

V ' Vivdda-Eatndkara. 
Vivdda-Chintdmani. 


& 


( Mitdkshaid. 
Vydvahdra-Maydkha. 
Viratuitiodaya. 
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Madrns School 


I may add, 

, The Punjab School 


m 

'Miti^kshari. 

Smriti-Chandriki. 
Par&sara-M&dha vn. 
^Vfromitrodaya. 

'Mit4kshar&. 

Vframitrodaya, 

The Punjab customs, 

. compiled in the Riwaz-i-am 


The Vframitrodaj’a generally follows and maintains the 
doetrine«! of the Mitakshard. It i*efutes tlie contrary doctrines 
of the Bengal school, meeting the arguments put forward by 
the founder of that school and by In's follower Baghunandana 
the author of the Dayatattwa, to support the positions that ' 
are opposed to the Mitakshara school. In the unchastity case, 
(3fon{ram v. Keri, I. L. R., .} C., 770 = 7 I. A., 115) the 
Judicial Committee held that the Vframitrodaya “may also, 
like the Mitdkshnrd, be referred to in Bengal in cases whore 
the ])dyabhaga is silent.” 

The Schools of Hindu Law are recogniz(Ml by the later 
commentators, and cite ojnnions of the foundeis of other 
schools thuSj MTm', or 'cfu ^rf^niT^qT:, and so for th) so say the 
(‘astern lawyers or the southern lawyers. 

Works on adoption. --The Dattaka-Mfmansi and th(‘ Dat- 
taka-Chandrikd are two treatises on adoption, uhich have c(nn(‘ 
to be regarded as authority by I’easun of their being translated 
int<i English at an early period of British rule, and of the 
mistaken view of their being works of authoritative commenta¬ 
tors : and it is said that where they difl'er, the latter is accepted 
a>. an aithority in Bengal and in Madras; while the formin’ is 
respected in the other schools. But the truth is that the 
first purports to be written by a Benares Pundit m the 
middle of the seventeenth century, and the second appears 
to be a liter^iry 'forgery ; and the innovations introduced by 
them were nowhere followed by the people in ])ractice, nor is 
there any cogent reason why they should be. 

Dattaka-Chandrika a literary forgery. —There is a great dis- 
,pute regarding the authorship of the Dattaka-Chandrikd. The 
work professes to haye been written by Mahdmahopddhj^dya 
Kuvera. But notwithstanding, Sutherland, the learned tians- 
lator, came to the conclusion that it was composed by the 
author of the Smriti-Chandrikd, apparently from a misconcep¬ 
tion of the meaning of the sloka with which the book opens. 
The styles of the two works are so different that they cannot 
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be held to have been written by the same author. In Bengal, 
however, there is a tradition that it was a literary forgery by 
Raghumani Vidyd,bhilshana who was the pundit of Colebfooke. 
There are only two^slpkas in . the book, composed by the 
author; the opening one misled the learned translator of the 
work into the opinion mentioned above, and the concluding one 
which is an acrostic, supports the Bengal tradition. It runs as 
follows :— . , ,. 

^ —?5TsrT ^11 

The tradition furnishes us with the account of the circum¬ 
stances under which the book was written, .and the internal 
evidence afforded by the book itself lends considerable support 
to it. The circumstances under which it was composed, may 
shortly be stated thus: There was a well-kuQwn .titular Raja 
of Bengal, who had adopted a son before a son Avas'boru to 
him. After his death a dispute arose i)etwoon the real and 
the adopted sons regarding succession to the estate left by the 
titular Raja. The estate left by the Raja was supposed to be 
a Raj, and one of the questions raised was whether the adopted 
son could take a share of the Raj ; and the other question 
was whether the adopted son could take an equal share with 
the real legitimate son, regard being had to the fact that the 
parties were Kdj/aatha,^ of Bengal, Avho were taken to ibe 
Siidras. Both these questions were to be answered in the 
affirmative according to the exposition of law contained in this 
book, and the book itself is believed to have been written at 
the instance of the party claiming by virtue of adoption. 

The Dattaka-Mima'nsa^, —also appears to be written on 
purpose to invalidate the affiliation of a daughter’s son. It 
is doubtful whether it was really written by Nanda Pandita. 
The biased and forced arguments advanced by its author in 
support of the innoyntions introduced by him, especially in the 
second Section, give rise to a suspicion that it is similar to 
the Dattaka-Chandrikd as regards its origin. 

There is no cogent reason for. regarding these treatises as 
authority. But the adventitous circumstance of being translated 
into English at a, comparativ.ely e^rly period, and the 
ignorance of their, age, led the judges to treat them as 
authority. Justice Knox who is a Sanskrit scholar held that 
their authority is open to examination, explanation^ criticism, 
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adoption, or rejection like any scientific treatises on European 
jurisprudence. But the Judicial Committee observes that their 
Lordships cannot concur with that learned judge, because, 
“such treatment would not allow for the efiect which long 
acceptance of written opinions has upon social customs, and it 
<Vould probably disturb recognised law and settled arrange¬ 
ments.” Their Lordships, however, add,—“ But, so far as 
saying that caution is required in accepting their glosses where 
they deviate from or add to the Smritis, their Lordships are 
prepared to concur with the learned judge.”— Sri Balnm v. 
Sri B(dusu, 26 I.A., 113, 132=I.L.R.,22 M., 398. 

Collector of Madura v. Mootoo Ramalinga.— The f, ''owing 
extract from the judgment of the Privy Council in th^case of 
Collector of Madiera v. Mootoo Itmy'alingfi, Sathapathi, in 12 
M. I. A., 397, 435—throws considerable light on several points 
and should be carefully perused :— 

“The remoter sources of the Hindu law are common to all 
the difterent schools. Tlie process by which those schools have 
been developed seems to have been of this kind. Works univer¬ 
sally or very generally received became the subject of 
subsequent commentaries. The commentator puts his own 
gloss on the ancient text; and his authority having been 
received in one and rejected in another part of India, schools 
witli conflicting doctrines arose. Thus the Mitdkshard, which 
is universally accepted by all the schools except that of Bengal, 
as*of the highest authority, and which in Bengal is received 
also as of high authority, yielding only to the Ddynhhdga in 
those points where they differ, was a commentary on the 
Institutes of Ydjnavalkya ; and theDilyabhaga which, wherever 
it differs from the Mitdkshara, prevails in Bengal, and is the 
foundation of the principal divergences between that and the 
other school#, equally admits and relies on the authority of 
Ydjnavalkya. In like manner there are glosses and commen¬ 
taries qpon the Mitakshara which ar.e received by some of the 
schools that acknowledge the supreme authority of that 
•Treatise, but are not received by all. This very point of the 
widow’s right to adopt is an instance of the process in question. 
All the schools accept as authoritative the text of Vasishtha, 
which says, ‘ Nor let a woman give or accept a son unless with 
the assent of her lord.’ But the MitMld school apparently 
takes this to mean that the assent of the husband must be 
given at the time of the adoption, and therefore, that a widow 
cannot receive a son in adoption, according to the Dattaka 
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form, at all. The Bengal School interprets the text as 
requiring an express permission given by the husband in his 
lifetime, but capable of taking effect after his death ; whils’t'the 
Mayiikha and Kaustubha Treatises which govern the Mahratti 
School, explain the text away by saying, that it applies only to 
an adoption made in the husband’s lifetime, and is not to be 
taken to restrict the widow’s power to do that which the 
general law prescribes as beneficial to her husband’s soul. Thus 
upon a careful review of all tliese writers, it appears, that the 
difference relates rather to what shall be taken to constitute, 
in cases of necessity, evidence of authority from the husband, 
than to the authority to adopt being independent of the 
husband. 

“The duty therefore, of an European Judge who is under 
the obligation to administer Hindu law, is not so much to 
inquire whether a disputed doetrine is fairly deducible from the 
earliest authorities, as to ascertain whether it has been received 
by the particular school which governed the District with 
which he has to deal, and has there been sanctioned by usage. 
For, under the Hifidu S 3 ^stenl of law, clear jivoof of nmgc will 
outweigh the wHtten text of the law. ^ 

“ The highest European authorities, Mr. Colebrooke, Sir 
Thomas Strange and Sir William Macnaghten, all concur in 
treating as works of unquestionable authority in the South 
of India the Mitdkshar^, the Smriti-Chandrik4, and the 
Midhavyam, the two latter being, as it were the peculiar 
-Treatises of the Southern or Dr4vida School. Again, of the 
Dattaka-Mfm4ns4 of Naiida Pandita, and the Dattaka- 
Chandriki of Devanda Bliatta, two Treatises on tlie particular 
subject of adoption. Sir William Macnaghten .says, that they 
are respected all over India; but that when they differ the 
doctrine of the latter is adhered to in Bengal. and by the 
Southern Jurists, while the former is held to be the infallible 
guide in the provinces of ^ithil4 and Benares.” 

Mitakshara & Oayabhaga. —The Mitdkshard is undoubtediy 
the earlier of the two leading treatises of paramount authority, 
and the D4yabh4ga is deemed as an enactmeiit amending the 
MitdksharA law m Bengal. This view follows from what is 
stated in the above case and also in Bhugwandeen Doohefs 
case: 11 M. I. A., 487, 507. And in the well-known case of 
'Kerry Kolitemee, Justice Dwarkanath Mitter after referring 
to a passage of the Mitdkshara in a Bengal case, explains the 
same view, in these words,—“ It is true that there is no special 
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discussion on this point in the Ddyabhdga, but the reason of 
this omission is obvious. The authority of the Mitdkshard, it 
should be remembered, was at one time supreme even in Bengal^ 
and as the author of the Diyabhaga did not intend to dispute 
the correctness of all the propositions laid down in that treatise, 
we need not be at all surprised at his silence in regard to •some 
of them. It is for this reason that the Mitdkshard is still regard¬ 
ed as a very high authority on all fjuestions in respect of which 
there is no express conflict between it and the works prevalent 
in that school, as may be seen from the remarks made by the 
Privy Council in the case already referred to”: 19 W.R., 3G7, 372; 
7 I. A., 115, 126. See also Akhay v. i/an, I.L.R., 35 C., 721. 

The Ddyabhdga may also be referred to in a MiUkshard 
case, on points in which the latter treatise is silent; and, in fact, 
all the commentaries of the difterent schools may be consulted 
on points in which the treatises regarded by any school as 
of special authority are silent, in the absence of conflict with 
any doctrine maintained by tiiat school: Rai Bishen v. Mt. 
Aamaida, 11 I. A., 164, 17b. 

Non^Hindu view of Hindu Law. —Those that are not inclined 
to accept the Hindu idea of a divine origin of laws would 
have no hesitation to allow that they are based upon imnjcmorial 
customs and usages, and call them the unwritten laws of India ; 
and as being the law of the majority of the population, these 
may be deemed the Common Law of the country. But the 
Hindu Law is not now the territorial law of Hindusthan. In 
Hindu times the validity of customs such as have already been 
set forth, was admitted, so the law of inheritance, marriage, &c., 
undei the Smritis, was not jmrely territorial. The Hindus 
however, had a complete Code of laws, both Adjective and 
Substantive, and the latter was discussed under eighteen heads 
called topics of Jitigatlon, which resemble the actions of the 
English Common Law. 

Branches of Hindu Law, now in Force. —Under the British 
rule thfe Hindus have been suftered to be governed by their own 
law as regards Succession, Inheritance, Marriage, Religious 
,*Institutions, and Caste:—Reg. IV of 1793, Sec. 15. Hindu 
Law has therefore become tlie personal law of the Hindus. 

The Jurisprudence or positive law as dealt with in the 
Codes of the Hindu sages appears to be . complete and 
exhaustive, and includes all branches of law, suitable to the 
exigencies of Hindu society, and actually prevalent therein ; 
so that it cannot be said that the Codes were defective, and 
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left out of consideration any department of law. And the 
charge of incompleteness brought forward by Sir Henry 
Maine in his Village Communities, in consequence of t^ere 
being a singular scarcity of rules relating to tenure of 
land, and to the mutual rights of the various classes engaged 
in it«^ cultivation,—appears to be erroneous and due to thf, 
misconception that the present system of land tenures which 
came into existence since the Permanent Settlement had 
always existed here. On the contrary, according to Hindu law 
the peasant was the proprietor of the land cultivated by him, 
and the ruling power was entitled not as Landlord but as 
Sovereign, to a certain proportion of the produce yielded by 
the laud, not exceeding one-sixth, which was tax not rent, 
there being'no words in the Sanskrit language for landlord, 
tenant and rent ; and the relation upon which this payment was 
based is expressed by the conjoint w^ord meaning 

relation of Sovcreic/n and subject, though this word is now 
used to convey the relation of landlord and tenant, but it em¬ 
bodies the true fundamental principle of the Land Revenue, 
and negatives the idea of the State being the Landlord or Pro¬ 
prietor of Land,—an idea contrary to the ancient law and 
customs of this country. 

The Hindu Jurisprudence is divided into two parts: the 
first deals with adjective law under the name of Vyavahtira- 
Mdtrika meaning literary “mother of litigation”, and the second 
deals with the substantive law. All possible wrongs were at fv-st 
divided into eighteen classes, and there were eighteen Forms 
of Action corresponding to them : (Text No. 20). Later on 
another class was added to obviate the difficulty created by the 
earlier classification, similar to that which gave rise to the 
Court of Chancery in England, and another Form of Action 
was recognised corresponding to that class under the name of 
Miscellaneous (Text. No. 21), in which the proceeding- 

commenced at the instance of the King, who had to be inovecl 
by parties in cases instituted for their benefit, when these 
cases could not come under any one of the eighteen Forms 
of Action.—See Introduction to the English translation 
of the Vivada-Ratndkara, pages XVII et seq. 

English versions of Sanskrit law books.-- Hindu law is 
locked up in Sanskrit the most perfect and difficult of the 
ancient classical languages: the codes and the commentaries 
are all written in it, to which our lawyers and judges have no 
access. They have, therefore, to acquire the knowledge of 
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Hindu law from tlie English versions of the Sanskrit works, 
the English text-books on Hindu law, and the reports and the 
digejrts of the case-law. 

As regards the translations of works on Hindu law, a few 
purport to be done by persons who were either almost ignorant 
yf Sanskrit, or had but a smattering of the same. Tlie Vivdda- 
Chintdmani purports to be translated into English froiij the 
original Sanskrit by a Bengali gentleman who had very little 
knowledge of Sanskrit: it was translated into Bengali by a 
Pandit appointed by him, and then the Bengali Version was 
done by him into English, This accounts for the many 
mistakes that are found in this work. The author of the 
English version of the Smriti-Chandrik/i also, had onlj^ an 
imperfect knowledge of Sanskrit. 

It is remarkable that some persons are affected by a 
peculiar weakness which creates a hankering afh.r the false 
reputation of being a Sanskrit scholar, which may no doubt be 
of some advanhige to a lawyer. It is not difficult foi' an 
educated Hindu whose mother tongue is derived from Sanskrit, 
to pick u}) a smattering of Sanskrit, and to deceive those that 
are completely ignorant of it, by a show of his really second- 
hakd kin)wledge, aiid to pass for n Sanskrit scholar before them ; 
and sometimes such a person is found to become ultimately 
so self-deceived as to fancy himself a master of that language, 
which in truth he is not. Mistakes aiise not only from the 
traji I slater’s imperfect acquaintance with the original, but there 
are various other causes and circumstances from which errors 
and imperfections crec}) into the English translation, even 
when done by genuine Sanskrit Scholars. The Sanskrit woi-ks 
on law cannot be fully understood even by a Sanskrit scholar 
except with the aid of learned Pandits familiar with the 
traditional interj^retation of them. 

Besides,‘lawyers and judges without Sanskrit, sometimes 
misconstrue and inisunderstand the meaning of passiiges of the 
English versions, in consequence <d' theii*' ignorance of the 
metliod of writing and the process of reasoning adopted by the 
/commentators. The Full Bench decision in the ease of Apdji 
V. Ram, I. L. R., 16 B., 29, furnishes an instance of misappre¬ 
hension of the meaning of a passage of the Mitdksharfi by the 
majority of the learned judges. 

The division of the English versions into small paragraphs, 
made by Colebrooke and other translators, solely for the con¬ 
venience of reference, misleads the readers to think each of 
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these paragraphs to correspond to a verse in the original, and 
to be complete in itself, whereas the originals are written in 
prose, quoting passages from the Smritis, which are no doubt 
in verse, in the majority of instances, and a paragraph may be 
a link in a chain of argument extending over more than one 
paragraph. 

Who are governed by Hindu law? —The Hindu law applies to 
Hindus by birth, that have not openly renounced Hinduism by 
adopting any other religious persuasion. Buddhists, Jainas and 
Sikhs of India who had been Hindus continued to be governed* 
by Hindu law, notwithstanding their renunciation of the Hindu 
religion and usages, as there was no civil law intimately con- 
nected with their religion or system : and they are still amenable 
to Hindu }aw. The Hindus and the Buddhists were expressly 
excluded from the operation of tlie Succession Act, the present 
territorial law on the subject; and the Sikhs and the Jaiiias 
appear to have been included under the term ‘Hindu’ in that Act. 
Hindu perverts to Islamism are subject to the Mahomedan law 


of inheritance which forms part of their divine law. Some 
difficulty had been felt about the law to be applied to Hindu 
apostates to Christianity, there having been no territorial law 
on the subject before the passing of the Succession Act in 
1865 A'.D. Hindu law was applied to those that followed the 


customs and usages of the Hindus in other r|?spects. 

In the Qa,Be of Fanhklra Deb Raikat (I. L. B., 11 C., 463) the 
Judicial Committee have laid down that a family that was not 
Hindu by descent and origin, but had gradually adopted Hindu 
customs, was not, on that account, to be governed in all 
matters by Hindu Law unless proved to have been introduced 
into it as customs: and held that as the custom of succession 


upon adoption was not shewn to have been so, the party 
relying upon adoption had no title. , 

Renunciation of Hinduism and return : -The following obser¬ 
vations of the Judicial Committee with respect to a Hindu be¬ 
coming a Bridhina, and to a Hindu or a Sikh departiitg from 
the standard of orthodoxy in matters of diet and ceremonial 
observance, are of some practical importance in these days,— ' „ 
“ The learned judges of the Ch%f Court examined the ^ 
literature belring upon the Brahmo Society ; they had before 
. them much impOrt^t evidence with reference to the Brdhmos 
and'the relation of their principle# and their organization to 
the Hindu system; and they came to the conclusion that a 
Sikh or a Hindu by becoming a Brdhino did nob necessarily 
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cease to belong to the community in which he was born. 
They also found on the evidence that the testator never became 
a professed Brihmo at all. In both these conclusions their 
Lordships agree. 

“Their Lordships agree with the learned judges of the 
Ghief Court in thinking that such lapses from orthodox practice 
(in matters of diet &c.) could not have the effect of excluding 
from the category of Hindu in the Act (V of 1881) one 
who was born within it, and who never became otherwise 
separated from the religious communion in which he was born.” 
Rani v. Jogendra, 30 I. A., 249, 257. 

A Hindu who has renounced Hinduism is entitled to re¬ 
vert to Hinduism after having performed the religious rite of 
expiation and repentance {). Accordingly his infant son 
can with his consent and approval also revert in the same 
manner, and can therefore be given in adoption to a Hindu ; 
Knmm v. ScUga, I. L. R., 30 C., 999. 

Migration and School of Law. —The Schools of Hindu Law 
applying as they do to Hindus of particular localities, may be 
called (fnasi-terntona]. Hence it is the primd facie presumption 
that a Hindu is governed by the school of law in force in the 
locality where he is domiciled. But this presumpticm may be 
rebutted by proof that the family to which he belongs 
had migrated from another province in which a different school 
prevails; for, in such a case, the presumption of law is in 
favour of the retention by the family, of the law and usage of 
the country of its origin. But this presumption again may be 
rebutted by .proving that the family has adopted the law and 
customs of the place of its present domicile, and then it will be 
subject to the School prevailing in that place : (Ram v. Chandra, 
T. L. R., 20 C., 409 ; Soorendra v. M. Ileeroomonee, 10 W.R., 
P. C., 35 ; I^tkkea v. Cnnga, W, R., G., 56). 

The mode in which the religious ceremonies are performed 
is relied on as the test for determining whether a family proved 
to have’migrated from one province to another, adheres to the 
Jaw of the former place or has adopted the doctrines prevalent 
• in the place of its new domicile : {Rntchputty v. Chandra, 2 M. I. 
‘ A., 132; R. Padma v. jB? Dooler, 4 M. I. A., 259 ; R. Srinmty 
v. R. Koond, 4 M. I. A., 292 ; Ram v. Kaminee, 6 W. R., 295). 

It should be observed that it is of the first importance to 
enquire into the origin of the family. The origin, if ascer¬ 
tained to have been in a different place, gives rise to the pre¬ 
sumption that the family preserves the customs of its place 
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of origin. Of evidences which go to prove or rebut this 
presumption, the most direct are instances of succession in 
the family, and next, ceremonies at marriages, births and 
Shridhs. Parbati v. Jagadish, 29 I. A., 82 = I.L.R., 29 C., 433 
= 6 W.N., 490. 

By marriage the wife acquires the domicile of the husband, 
and the domicile continues during the widowhood unless she 
adopts a new domicile ; Kashihn v. Shnpat, I. L. R., 19 B., 697. 

Statutes on Hindu law.—The Hindu law has to a certain 
extent been modified and supplemented, (1) by legislative 
enactments, and (2) by judicial decisions of the highest tribunals 
in England and India. 

The Acts relating to Hindus are—Act XXI of 1850, cited 
as the lex loci Act, which repeals those provisions of the Hindu 
and the Mahomedan laws, that exclude from inheritance 
persons professing a religion different from that of the person, 
succession to whose estate is in dispute ; 

Act XV of 1856, which legalizes the re-marriage of Hindu 
widows in certain cases, and declares their rights and 
disabilities on re-niarriage ; 

And Act XXI of 1870 called the Hindu Wills Act and Act 
V of 1881 called the Probate and Administration Act, which 
extend to Hindu Wills certain provisions of the Succession Act 
with some additions and alterations. 

Case law. —I now come to the most important source of the 
present Hindu law, namely, the case-law consi.sting of the deci¬ 
sions of the Judicial Committee of His Majesty’s Privy Council, 
and of the Highest Courts of Justice in this country. These 
have practically superseded the Nibandhas or Commentaries. 
These decisions immediately affect the parties to the suits, but as 
precedents they are blinding on the entire community. In apply¬ 
ing the law to particular cases, the judges‘expressly or by 
necessary implication enunciate what the law is : and the view of 
the law expressed and acted upon by them serves as a^uide in 
similar casesarising subsequently, and is taken tq have a binding 
force. An expression of opinion on a point of law, not necessary 
to be determined for the purpose of deciding the case, though ‘ 
respected, is not considered to be binding and is called an 
obiter dictxim. 

puropeati authorities aod judges. —The Hindu law as con¬ 
tained in the Commentaries is silent on many points of detail, 
and the judges of the superior courts have had to supply this 
deficiency by laying down rules on such points they were 
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called upon to decide. The administration of tlie Hindu law by 
the English judges shows forth in clear light the administrative 
capacity, the indomitable energy, the scrupulous care an^ the 
strong common sense of the English nation. They commenced to 
administer justice with the aid of Pundits apjjointed to advise 
•them on Hindu law. Within a short time the leading treatises 
and a few others wore gradually done into English by Sir W. 
Jones, Mr. Colebrooke and Mr. Sutherland. Systematic and 
concise treatises on Hindu law were also composed by Sir P. 
Macnaghten, Sir T. Strange and Sir William Macnaghten. The 
opinion of these learned text-writers is respected as being based 
upon considerable research, and consultation with learned Pan¬ 
dits. It cannot but be admitted by an impartial and competent 
critic on perusing the reports of cases, that in the majority of 
instances the conclusions arrived at by the English Judges are 
perfectly consistent with the law and feelings of the Hindus. But 
there were difficulties almost insurmountable by foreigners in the 
way of a correct understanding and appreciation of the argu¬ 
mentative works on a system of ancient law suited to the condi¬ 
tion and the feelings of a people, opposed to their own ; especially 
when they had no access to the original books, and the princi¬ 
ples of the system of reasoning, followed by the Hindu writers. 
The rules of Hindu law on many points seemed to the English 
lawyers to be vague and capable of diverse interpretations. 
Where therefore arguments 'pro and con seemed to them to be 
eqtially balanced on any particular point of law they would 
naturally be disposed to adopt a view that accorded with their 
own feelings, associations and prmsumptiones hominis, but 
which might be altogether opposed to the Hindu view. 

In this connection should be read the following observations 
made by the Judicial Committee in the case of Runguma v. 
Atcharnay (4 M.J.A., 1, 97):—“At the same.time it is quite im¬ 
possible for us to feel any confidence in our opinion upon a sub¬ 
ject like this, when that opinion is founded upon authorities to 
which we have access only through translations, and when the 
.doctrines themselves, anS the reasons by which they are support- 
• ed or impugned, are drawn from the religious traditions, ancient 
usages, and more modern habits of the Hindus, with which we 
cannot bo familiar.” 

The learned writers mentioned above who are called Euro¬ 
pean authorities on Hindu law, are entitled to the gmtitude of 
the general body of Hindus for having brought to light, as it 
were, their law which had been locked up in a dead language, 

flU 
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the kiiowle^e of i^rhicli was practically the monopoly of the 
BrAhrnanjcij hierarchy, who would teach it. to none but the 
members of the reg^enerate classes. 

Sanskrit''leflii^ing.—Although the members of all the rege-. 
nerate classes we|e entitled to learu the Sdstras, yet the Brdh- 
manas claimed for themselves the exclusive privilege of teaching 
them. The regenerate classes other than the Brdhmanas have 
almost disappearedlfey reason of the prevalence of Buddhism for 
many centuries, 'Hfid the subsequent compromise between the 
Brahmanism and,the Buddhism in the shape of the Tdntric 
system; so that in Bengal if the Brahmanas, a few Bdjputs claim¬ 
ing to be Kshatriyas, and a section of the Vaidyas claiming to 
be a mixed regenerate class, be excepted, the rest of the Hindus 
who form the majority and include the other regenerate castes 
that had adopted Buddhism and had consequently renounced all 
claims to superiority by birth, and therefore still follow some 
of the practices prescribed by the Sdstras for Sddras, are all 
deemed to be Siidras, though many of them are no doubt, either 
Siidras or inferior to them. The Brdhmanas were so jealous of 
their exclusive privilege of Sanskrit learning, that even the 
Pandits who accepted the appointment of professors in the 
Government Sanskrit College of Calcutta, established in 1824 
A.D., and who were on that account considered heterodox by the 
more orthodox members of their own class, could not be induced 
to impart instructions to students belonging to other than the 
twice-born castes, so that the Government was at first compelled 
to adopt the rule that none but boys of the regenerate classes 
could be admitted as students of that College. It was in 1848. 
A.D., that the Kdyasthas who claim to be Kshatriyas by 
descent, and later on, other classes of Hindus, obtained the 
privilege of becoming students of that College. It was, how¬ 
ever, not so much by the action of the Goveiaim^it in confer¬ 
ring the privilege on all Hindus, of reading in the Sanskrit 
College, as by the action of the Calcutta University in making 
Sanskrit the compulsory second language for study by Hindu 
students, that Sanskrit learning has been disseminated amongst^ 
Hindus. Previously Sanskrit was not taught in our English > 
schools and colleges, and the result was that the Hindu students 
of all classes, educated in those schools, who had graduated be¬ 
fore. 186 9 A.D., were as a general rule ignorant of the classical 
language of their own country. 

Queen Victoria and British Rule, Defender of Hindu Faith. —The 
selfish policy pursued by the Brahmanas for maintaining the 
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superiority of their class by means of their rhonopoly of tl\e 
Sanskrit learning, and the practical exclusion of o|lier classes 
from the same, could not but re-act on theijisolves: and the 
natural consequence of such an ignoble and ijHbeml principle 
must necessarily be, as it was, that the knowledge of‘Sanskrit, 
became ultimately confined to a few Brahmana fan)ilie.4 only, the 
members of which sought to maintain their own superiority by the 
application of that very principle, by throwing obstacles in the 
way of acquisition of learniim by members oft other families of 
even their own class. The*quality of learning must in such 
circumstances necessarily deteriorate when competition is nar¬ 
rowed by excluding the majority of the people from acquiring 
the same. And the ultimate effect of all this was, the degratla- 
tion and downfall of the Hindus. 

The British rule has conferred immense good on the people 
of this country by the spread of education and by other 
civilising institutions introduced by it. The [)eoplo of the present 
day are not aware of the intellectual, moral and religious 
thraldom, and the divers disabilities under which the general 
body of the Hindus laboured, ajid which have been, and are 
silently and gradually being, removed by the benign influence 
of Ihe British rule. It is indeed a very high privilege conferred 
by the British (government on the general body of the Hindus, 
that they do now enjoy an easy access to their sacred books 
which wore beyond the reach not oidy of the ordinary people, 
but also of the Hindu students oftheformei’ English schools 
without Sanskrit. Englismen as well as the people t)f this 
country will perhaps be astcniished to hear that [Jractically the 
British Government has bestowed on the mass of the Hindus 
tlie privilege of perusing their' own religious Inxrks, which is 
expi'c.s.sly denieil them by the Brahmanical legislation providing 
severe punishment for Sudras trying to [)ry into the sacred 
literature. And such was the ignorance of the religiou.s truths 
taught jn the sacred books, that the English-educated Hindus 
including even Brahmanas had their faith in their religion con¬ 
siderably weakened, and some of them had recourse to other 
• systems of faith. But with the revival of Sanskrit learning, 
and an easy access to the sacred books there has been a revival 
of the Hindu faith to an extent unknown before. And as 
it is during Queen Victoria’s prosperous and glorious reign, 
that this grand consummation has taken place. Her Majesty 
may properly be styled the Defender of the Hindu Faith. 
The Hindu religion being moulded on the principles of 
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afceticisra, the revival of the Hindu faith can by no means 
be politically dangerous, as is erroneously thought by some 
persons. 

Tying up of propetty, and alienation. —^The law of an inde¬ 
pendent country may be taken to represent the character and 
feelings of the people. For instance, the English law is said to 
abhor the tying up of property : and regard being had to the 
fact that, its people are characterized by prudence and self-re¬ 
liance, and that a high tone of morality is generally prevalent 
amongst them, the above feature df the English law is required 
by the exigencies of English society and conducive to its welfare. 
But the same rule cannot be applied to India, where the state 
of things is quite different, and where the tying up of property 
was the general riile, and alienation of it could be justified only 
for special causes. If we bear in mind that India is an agri¬ 
cultural and not a commercial nor a manufacturing country, 
that its people are more subjective than objective, that the 
caste of the Hindus debars them from the freedom of choice in 
respect of a calling or occupation, that the father gets his minor 
sons married, and the sons look to the ancestral property 
for the support of themselves and of their family, we cannot 
entertain any reasonable doubt that the rule of Hindu law which 
imposes limitations on the father’s right of alienation of the 
ancestral property, except for legal necessity, was the most 
salutary one. And what the exigencies of Hindu society require, 
and whether it requires a change in the law, are questions mbst 
difficult to solve. And I may say without meaning any offence 
that the effect of an exclusive English education has been more 
or less to anglicize its Hindu recipients in their ideas and feelings, 
and to create a wide gulf between them and the bulk of the 
Hindu jjommunity who retain their old habits of thought. 

The safest principle to follow seems to be .that the Hindu 
law as it is, should in all cases be adhered to, and no change 
should be introduced under the pretext of interpreting the 
8«tme : the Legislature may be appealed to should any* rule of 
latv re(][uire a change. 

It is remarkable that as regards the treatment of debtors 
and creditors the Legislature and the Highest Tribunals appear 
to be guided to a certain extent by opposite principles, while 
the Legislature thinks that in this country the debtors should 
be protected against the creditors, and passes such Acts as the 
Chota-N«^pore Encumbered Estates Act, the Oudh Encuna*- 
bered Estates Act, and the Deccan Ryots Relief Aot, for the 
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protection of the cfebtors, and recognizes the same principle in 
framing the Bengal Tenftncy Act which does not allow the 
voluntary transfer of occupancy rights; our courts of justice are 
changing the Mitdkshar^ law by enabling the father’s creditors 
to seize ^nd sell the family property, and to deprive the family 
©f its hereditary source of maintenance. 

Development of Hindu Law by our Courts. —As you are re¬ 
quired to read certain chapters of the Mitikshard and the 
jDdyabhaga, I think it my duty to point out to you the principal 
points in which there seems to be a divergence between the Com¬ 
mentaries and the judicial decisions. They are as follows: 

1. That there is no distinction in Bengal between the grand- 
parental or ancestral and the father’s self-acquired property as 
regards his power of alienation when he has male issue. 

2. That the Hindus governed by the D^yabhdga School, 
and others in respect of their separate property, have the power 
of testamoiitary disposition. 

3. That in Bengal a son has not even the right of mainten¬ 
ance as against his father possessed of property. 

. 4. That according to the Mitdkshara School the son’s 
interest in the ancestral property is liable for the payment of 
thb father’s debts if not contracted for an illegal or immoral 
purpose. 

5. The alteration in the order of succession according to the 
Ddyabhaga and its well-understood traditional interpretation. 

• 6. The curtailment of the rights of females under both the 
Schools of law, and especially of those under the MiUkshard 
law by extending the Ddyabhaga principles to them. 

7. The theory that an adopted son is entitled to all the 
rights and privileges of a real legitimate son, save and except 
those that have been expressly withheld from him. 

'You wiliobserve that the second and the third propositions 
depend upon the first, which again seems to have been arrived at 
by a misapplication of the doctrine of factum valet. A careful 
perusafof the second chapter of the Ddyabhdga will convince the 
.reader that the father’s estate in ancestral immoveable property 
• resembles the Hindu widow’s estate, with this difierence that 
the restrictions on the father’s right of alienation except for 
legal necessity, are imposed upon his estate for the benefit of his 
male issue, whereas the limitations on the widow’s estate form 
the very substance of its nature, and are imposed upon her not 
merely for the benefit of reversioners. If the intention of the 
founder of the Bengal School had been to imply that a father 
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is, as against his male issue absolute master of the ancestral real 
property, he would not have entered into a long discussion in 
order to maintain that on partition of such property, the father 
is entitled to a share twice as much as is allotted to each of his 
sons. To argue out at great length that the father on partition 
of ancestral property js entitled to a double share, and at the 
same time to declare him the absolute owner of the ancestral 
estate, would be like the ravings of a madman, to use a favourite 
expression of the Hindu commentators. The misapprehension 
appears to have arisen from the extension to ancestral property, 
of the doctrine of factum valet whicli relates to the property 
acquired by the father himself. 

The acute English lawyers that were connected with the 
Supreme Courts, either as judges or as advocates, or solicitors 
are responsible for some of the changes noted above. The 
Calcutta Supreme Court had to deal mostly with the Bengal 
school, and its decisions were respected by the Sadder Court 
that liad to administer three .schools of Hindu law, prevalent 
in the territories within its jurisdiction, in the gi-eater portion 
of which the Ddyabhdga is followed. The judges and the 
pleaders of the latter Court were more familiar with the Bengal 
law, and unconsciously extended the Dayabhaga rules to the 
Mitdksharfi cases. And when this had been done in some 
cases, and the correctness of the decision was then called into 
question, it was held to be too late to re-open the point: for, 
Comniunu errov facit jus. • 

fn early times women laboured under groat disabilities, the 
Mitdkshard confers on them rights and privileges so as to [dace 
them almost on a par with men. In some respects women are 
placed by the founder of the Bengal School in a more favourable 
position than what they occupy under the Mitakshard, but it is 
fenced in by limitations. The Mitakshard females have been 
subjected to Bengal limitations, while the advantageous position 
enjoyed by the Bengal females could not be given them. 
Unci ler both the schools, however, the law relating to females 
appear to have been construed rather against them. It may, 
be that the Anglo-Hindu lawyers could not conceive the idea * 
that in India which is so backward in material civilization, 
females could enjoy , privileges that were denied to them in 
England. 

The order of succession according to the Bengal School has 
also been changed upon the erroneous assumption that it is 
based entirely upon the pinda theory introduced by the founder 
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of the school. And the theory has been so explained as to 
render the order of succession expressly laid down by Jiiniita- 
vdhana, inconsistent with the theory attributed to that acute 
logical writer. According to the present view, a fraternal 
nephew’s daughter’s son is to be preferred to the nephew’s son’s 
son, a cognate taking in preference to an agnate of the same 
degree, although they would succeed in the reverse order to 
the estate of the brother and the nephew, through whom they 
are related to the propositm : a somewhat unique development 
of law, opposed to the very spirit of Hindu law, and unknown 
to any other system of Jurisprudence. It is a doctrine to 
which no Hindu Pandit versed in Hindu law, can be found to 
give his assent. 

Stare decisis & Communis error tacit jus.— Whilst niaking 
the above observatif)ns, I must ask you to specially note that 
the laV^r as laid down in the decided eases juust he accepted for 
the present- as settled law, and justice will be administered in 
the courts in accordance therewith, so long as they are not up- ■ 
set by authority. When a particular view of law has been 
taken in a series of cases, the judges though convinced of its 
erroneousness, think themselves bound to follow it, for other¬ 
wise they might disturb innummerable titles. But havino- 
regard to the facts that the peojde of this country are extreme*^ 
ly conservative and tenaciously adhere to tlmir customary 
law, that they do oftener consult the Pundits than lawyers on 
imftters of Hindu law, that justice is administered by the hio-h- 
est tribunals in a language strange to the ])eople, and that the 
case-law is not made accessible to the people by translating the 
reports of cases into their languages, it is doubtful whether the 
strictest adherence to the maxim f<iave decids is justifiable in 
all matters. 

In the recqjit case of Bhagivan Sing v. Bhagwan Sing, 
the Lords of the Judicial Committee are repoi-ted to have ob¬ 
served :—“For 80 or 90 years there has been a steady current 
of authority one way, in all parts of India. It has been deci- 
,ded that the precepts condemning adoptions such as the one 
made in this case are not monitory only, but are positive prohi¬ 
bitions, and their effect is to make such adoptions whollv void. 
That has been settled in such, a way and for such a length of 
time as to make it incompetent to a Court-of Justice to treat 
the question now as an open one;”—2G I. A., 153 = I.L.R., 
21 A., 412. 

In another recent case, their Lordships have declared that 
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Communis erf^rfacit jus is a sound maxim : Jagdish v, '>Sh€Of 
28 I.A., 100 (109) = 5 W.N., 602. 

It is submittect with the greatest deference that the principles 
upon which the rule embodied in this maxim is founded, seem to 
be inapplicable to India. In England “the courts are reluctant 
to upset former decisions which although anomalous, have been 
accepted by the public as the basis of their transactions for a 
length of time.” There the Judges are the repositories of the 
law, -and are perfectly familiar with the actual usages of the 
public, of which they are the leading and eminent members. 
But the English Judges administering Hindu law have no 
access to its original sources locked up in a dead though classical 
language with which they are not acquainted; nor are they 
familiar with the actual usages, ideas and sentiments of the 
Hindu community so different from theirs. On the other hand, 
the people of this country have no access to the decisions of the 
superior courts of which the proceedings are conducted and 
recorded in a language not their own, so that the public here, 
far from accepl^ing the decisions as the basis of their transactions, 
continue to adhere to their own law notwithstanding the erro¬ 
neous view of the same taken in the precedents unknown to 
them as well as to their advisers, the Jpandits. Thus the public 
here are no parties to the error which is confined to 

the courts alone; and so the law of the courts in these respects 
has become different from the law of the people, and the reluc¬ 
tance of the courts to upset the decisions has the effect' of 
disturbing settled and cherished arrangements and transactions 
made by the public on the basis of their customary law. It is 
difScult to understand why this aspect of the question has 
escaped the attention of the sages of law adorning the Judicial 
Committee. It seems that either the grounds for distinction in 
this respect between the two countries are not noticed by the 
'’English lawyers practising in the Privy Council, or they feel so 
great a veneration for the traditions of the British courts that 
they do not think it possible to call into question before English 
Judges the propriety of applying to Indian cases the traditional 
rule embodied in the maxims, and therefore the attention of 
their Lordships is not invited to this question. Accordingly 
their Lordships think that the long acceptance by the courts of 
a particular doctrme or view of Hindu law, though incorrect, 
h^ the same effect here as in England, upon social customs, 
and that the acceptance of a different though correct view 
would prob«d)ly disturb recognised law and settled arrange- ^ 
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raents : whereas the contrary is found to be the actual case in 
this .country. And although their Lordships go so far as to say 
that the acceptance of a doctrine for 80 or 90 years by all the 
courts would “make it incompetent to a court of justice to treat 
the question as an open onestill this fact ought to be submitted 
to their Lordship that the people here ignorant of what passes 
in the Courts, follow their customary law and usage which are 
contrary to that doctrine but which are agreeable to their 
feelings, as is proved by the facts of the very case in which that 
observation was made ; and if they happen to be informed of 
the view entertained by the courts, they endeavour by means of 
deeds and wills to guard against their arrangements being upset 
by the courts, in consequence of the same being contrary to the 
precedents. For instance, the adoptions that are held in the 
above case to * be wliolly void, are believed by the regenerate 
Hindus to be perfectly valid according to their Shasters, and 
accordingl 5 r they are found to adopt a daughter’s or sister’s son 
or the like and to devise by wills their estate to the son so 
adopted, for the purpose of preventing litigation that might 
otherwise arise for impugning the validity of the adoption. 

It is, therefore, to be regretted that their Lordships did not 
consider the question whether these maxims should be followed 
ill all cases governed by Hindu law, ^ipecially in cases where the 
acceptance of the right view is not likely to disturb many titles, 
as where restrictions have been erroneously imposed on the 
nature of heritable right, or where the liberty of action and 
choice has been wrongly curtailed in matters which ought to be, 
as they really are under Hindu law, left to the discretion of 
men. 

Application of stare decisis —The view of law taken by the 
courts in previous decisions, which w^as justified by the particular 
facts of those cases, is sometimes erroneously applied to other 
cases in which there are certain different facts which were not 
conside|*ed on the previous occasions, and to which that view is 
inapplicable and was not intended to apply. The foUowiug two 
•observations of the Lord Chancellor with respect to the use and 
application of precedents are important and instructive :—“One 
is, that every judgment must be read as applicable to the parti¬ 
cular facts proved, or assumed to be proved, since the generality 
of expressions which may be found there, are not intended to be 
expositions of the whole law, but governed and qualified by the 
particular facts of the case in which such expressions are to 
be found. 'The other is that a case is only an authority for what 
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it actually decides. I entirely deny that it can be quoted for 
a proposition that may seem to follow logically from it. Such 
a mode of reasoning assumes that the law is necessarily a logical 
code, whereas every lawyer must acknowledge that the law is 
not always logical at all .”—Quinn v. Leathern^ L. R., Appeal 
Cases 1901, p. 495, 506. 


CHAPTER II. 
DEFINITIONS. 

ORIGINAL TEXTS. 


X \ irrTO?fT Ji 3^ i 


I 


1. But the tsapinda rclfitionship ccase-s iu the seventh degree ( from 
the father and the mother ); savuinodaica relationship, however, ceases if 
tho descent and the name arc unknown.—Maun v, 60. 

I 

_ ^ ^ ^ . 

^ I ^TtTW^TT 3^ nPITOcr I 

mi ii 

fiT?jmTTi??r i 

2. But the sapinda relatiuiishiij ccjises in the seventh degree ; the 
naindnodaka relationship, however, ceases after the fourteenth ; according 
to some, it exists if the descent and the name are remembered; the 
word gotra is declared to cotuprise these, (i. e. Sapipdas^ and Sam^no- 
dakas.)—-Vrihat-Manu cited in the Mit^kshara 2, 5, 6. 

^ I nfimnre: ftramr; fimi ^ «nw:: 

nmsi '«rfw!it?rat?m i fw*-, 

I ‘ 

Ht% wfw: w?«n% tiwi ii 

3. The paternal great-grandfather, the paternal grandfather, the lather, 
the man himself, his brothers of the whole blood, his son and sun’s son 
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and son's son's son by woman of the same tribe : all these participa¬ 
ting in undivided daya or heritage are pronounced sapindas. Those who 
partidipate in divided dayo. or heritage, are called sakulyas, Male issue 
of the body being left, the property must go to them ; on failure of 
sapindas^ the sakulyas^ (and) in their default, the preceptor, a pupil, or 

the priest, (and) in default of these, the king shall take (the property.)_ 

• ' Baudiyana cited in the Dayabh^ga, xi, i, 37. 

[The author of the DdyabhAga takes the word '‘daya" in this text, to 
mean piiidn or funeral oblation. See D. B., xi, i, 38.] 

«I f?if fro: i 

ii 

to ^ i 

ii 

iT^:—I I 

4'. To three must libations of water be made, to three must^iudfaor 
oblations of food be presented ; the fourth is the giver of these offerings ; 
the fifth has no concern with tliein. Whoever is the unremoce from 
( among ) sapinda, his property becomes his. After him the sakulya is 
th«3«heir, then the preceptor or a pupil.—Manu ix. 18C-187. 

[ The third line in the above extract from ftlanu has been translated by 
Colebrooke, thus: “To the nearest sapinda, the inheritance next belongs.” 

I have given the literal rendering for the purpose of showing the peculiar 
wording of the line, such as requires grammatical explanation. ] 

v( I i 

I 

ii 

I 1 

5. Let a man who has finished his stu<lentshi|) of the Vedas or sacred 
literature, espouse an auspicious woman who is not dcfilled by connection 
• with another man, is agreeable, non-sapindtt, younger in age and shorter 
in stature, free from disease, is born from a different yotTci and pravavii, 
and is beyond the fifth and Uie seventh from the mother and from the 
father (respectively)." —Y&jnavalkya, 1, 52-53. 

[ These two Slokas are in that part of Yajnavalky's Institutes, where 
the subject of marriage is dealt with. The MitAkshari which is a 
running commentary on the Institutes, explains the term non-sapinda 
in the above text in the following^passage,— ] 
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i. • ict^ir: ftr^ ^iwt: ^ »r ’•wfii^T nrn \ 

«f<r^T ’■r wfii i wift f’rfT «ifq«®rn \ 

^nnrnrftffMtf^r ?reT «cwttftKT^g^w«iTii i w 

I w q«iT ^ q«rjT qqrn^KT^qrssqr i ^isw^iWmfq q’cm*^ 
^*[^^f’cal: qti q?qr«i’d>CKq?’s^<q»i I q:4 Tiq ^rqrnqq^qKqTqT qas- 

ii<t^qqqT«f^ ^?r3q; i 

ing4 ^TnujTT^Tiifq "qm’q wq»i ■qis^q safqwi; fqqtq^" toqfqwq*® qtSIftt \ 
“q’eriqm q;?!^ ir^:" qmf^ fqfiqq^*! q «t?ij qq 

fqit^-qq qifii qq “qsim[" wqqqqif 1 

^q*?r qqm^tqrqqqpq^q €Tfq^i qqsftsq[ i "qrT<WT fq q^ qqifq^q: i 

qqj “qaiT^ q5««nqS” qfq q i "€ qqrq fqq:?; qq%^q^«r?r” taiTTqTqqf«jqqqTq i qqr 
qqffqfqqfq—"qiPT qrz^^fii# q^T, qlfqi fqgq^fq qraq;, qf%«Tg^*r5qTq: f^q: 
3'WtqqPnnfq qraq:” qfVr qq qqTqqqmqqfqqTqqTfr i fqqfqr-qfq’^’qtq g qTfq»$T 
qreqT^jqTfqq q ^fqwj q «t<t i qgqrqq{Rif*lqiT^q qfeqfqqf qqqqqfa- 
qjq qqiqqwjinqi qfqqqT «Tq i qq«R;l[qfq<^qTqqqTqqq qTfq^j qqi qifqHqrqjqT 
qqqrq: i 

6. Non-Sapinda^m— She whose pinda i. e. body, is the same i.e., one, is 
sapinda ; one who is not eapinda is non-sapinda. Sapinda relationship 
arises from conneetion with parts of one body ; accordingly, a son’s sapinda 
relationship with the father arises by reason of connection with parts of 
the father’s body j similarly ( Sapinda relationship) also with the paternal 
grandfather ana the like ^arises) by reason of connection with parts of his 
bcxly through the father ; similarly with the mother, by reason of connection 
with parts of the mother’s body ; likewise, with the maternal grandfather 
and the rest, through the mother ; similarly, also with the mother’s 
sister, the maternal uncle and the like, by reason of connection with one 
body ; so also with the paternal uncle, the father’s sister and the like ; 
similarly (arises the sapinda relationship) of the husband with the 
( Patni ) lawfully wedded wife, by reason of ( they together } forming 
one body, ( i. e., one person, hence the wife is called half the body of the 
husband ) ; similarly also ( arises the sapi'nda relationship ) of the wives 
of brothers (. with each other), by reason of { the wives ) forming one body ' 
_ reciprocally with those ( i. e. their husbands ) formed from one body ( of 
their father ) : thus wherever the term sapinda is used, there directly 
or mediately connection with parts of one body is to be understood, 

(It is objeeted ), if it be so, then the text, namely,—‘Obituary 

£ illation for ten days is ordained among sapindas"-—would without 
stinotion apply also to the maternal grandftither aUd the like (cognates). 

< Tlie answer w ), that would have been the case, had there not been 



OBiaiNAL TEXTS. 


5S 


CH. II.] 

special provision ( by way of exception ) such as,—‘ In the case of married 
females, pollution is observed by others ( not by their paternal relations. )" 
Hence where there is no special text relating the sapindas, there the 
(general) ordinance, namely, "Obituary pollution for ten days 
remains ( as the one to Be applied ). 

Sapinda relationship, however, must be explained as arising by con¬ 
nection with parts of the body ; by reason of the ( Sruti) revelation, 
namely,—"One’s own self (in the shape of sou ) is born from one’s own 
self ( in the shape of father ), ; likewise, also by reason of another 

revelation, namely, “Thou art (thyself) born as olFspring” ; and by 
reason of the text of A'pastainba, namely,—"That one’s own self is born 
as son, is visible by perception” ; likewise, by rea.son of the connection 
with ( particular ) parts of the father’s and the mother’s bodies being 
established in the Garbha-Upanishad ( Upanishad dealing with child in 
the womb ), thus,—“This body is composed of six constituents, three 
( are derived ) from father, ( and ) three /rom mother ; bone, nerve and 
marrow from father, ( and ) skin, muscle and blood from mother," But 
if sapinda relationship were by connection through pinda in the sense of 
oblations presented to deceased ancestors, then there would be no sapinda 
relationship with the mother’s line of ancestors, and also with the brother 
aud his son and the like ; and if that meaning of the word sapinda were 
accepted as traditional, upon the assumption that the whole word 
( irrespective of its components parts ) has the power of expressing that 
meaning ( by traditional usage ), then, the power of the several consti¬ 
tuent parts ( of this word sa-pinda, namely sa and pinda ) to express 
their respective apparent meanings would have to be rejected. It will be 
stated ( hereinafter ) how sapinda relationship by mediate connection 
with the parts of one body ( has been curtailed and so it) would not 
include those that are not intended. 

*[The sentence in the above passage of the Mitdkshara, relating to the 
sapinda relationship of husband and wife has been erroneously translated 
by West and Buhicr in their Digest of Hindu Law p. 121, 3rd Edition, 
thus,— 

"So also the wife and the husband are sapinda relations to each other, 
because they produce one body ( the son ).” 

The sentence has similarly been wTongly rendered in the Tagore Law- 
Lectures of 1^80,'p. 601, thus,— 

‘‘•’So with the wife, by reason of her being a common generator of the 
same body ( the son )." 

These learned writers misunderstood the meaning of the Sanskrit words- 
as well as the purport of the sentence. According to their version 
• the husband and the wife would not be adpindas, until and unless a 
son be born to them, and consequently they would not be sapindas at all 
to each other, should they be destitute of issue ; whereas they do become 
each other’s sapinda from the moment of their marriage. ] 
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tremor mfqiri f^?r ffH it«r: i 

w * ^ 

«fq«^si«^s^«wrT ^8^^ fn^i qTsiTf?jsi«?^fii?raOr^^ i inn ^ 

fqqiqq: ^z flfwT: g^iq^iq 'qrwT 'q nm:, qRipq^sfq q?i; q^- 

qrqet wr»i: iftr qMkii; r ?WTqr ’rrniTiHTOq ?rfk(?fq?nwfTf?jwiTqt qwfqqqf^ 

I qq ftrawq«T ^if^qifqqqiqnit tei; qfiwtfRl 

^l^^T’«r I fqmt i3ifi?^H3Twniin^sqTO?t i” 

qqfq ’ii fq^^raqi” ifir i imiiftaf 

’q fqsR:” qfir qr q^lqf^i, Rqxqqt%tqT'l ^ H»iqmiTH^fiif?i qr^w^nrfq’dv: i 
q?nq 55*nqq!T^t^ ij-esjn^ \ g fqi^: \ ?iqnif w:—-‘ ^qraiiRTqifq: 

qqqraqT I qqffqi^T; fq^i^iq^t fq^” II qqfwnq wnHqnfqif?!!:, 

qqraiTTiT: i qqqmqr; firamTTfhEiTg ^ 9rT?iT; i qq^awr: ^RPrsiT^Tfl ftnrri ^ 

qrai: I t tnqfqwr: ^afqwr: ffr^g i qqqf^qqiT»i>rqqtq^ q^m: i “fqw* 

fq’S" fqq’qq^ qnfq^ftif?! ii 

7. While explaining the term non-sapinda, the Sapinda relationship 
is stated to be directly or mediately through connection with one body ; 
but that relationship of all persons may, in one way or other, bo traced 
with all other persons in this world of eternal transmigi’ationa of the 
soul with its minute body, and so it would include persons that are Bot 
intended to be included ; hence it is ordained— 

'^and is beyond the fifth and the seventh from the mother and 
from the father (respectively)!* 

The purport is, that sapinda relationship ceases beyond the 6fth 
from the mother, i. e., in the mother’s line, and beyond the seventh from 
the father,” i. e., in the father’s line ; hence although the word sapinda 
by its etymological import applies to all relations, yet it is restricted in its 
signification like the word pankaja ( the derivative meauing of which is 
“ growing in the mud.” but which by usage, means a lotus, being a species 
of its primary import), &c. ; accordingly the six ( ascendants ) beginning 
with the father are sapindas, as also the six (descendants) beginning with 
the son, the man himself being the seventh ; also in the case of divergence 
of the line, the counting shall be made until the seventh in descent (is 
reached) including him {%. e. ancestor within six degrees of ascen/;), from 
whom the line diverges (i.e. a collateral within the sixth degree of descent, 
from an ancestor within .the sixth degree in ascent, is seventh ) ; in this • 
inode is the computation ( of degrees ) to be made everywhere (i, e. in all • 
texts relating to degrees such as three, five or fourteen degrees). According¬ 
ly, it is to be understood that the fifth from the mother is she who is (the 
fifth) in the line of descent from ( any ancestor of the mother, up to ) the 
fifth ancestor (and counting her and such ancestor, each as one degree)—in 
the) computation—beginning with the mother (and counting her as one 
degree),—of the mother's father, paternal grandfather, and the like: 
similarly, the seventh from the father is she who is (the seventh ) in the 
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lino of descent from ( any ancestor up to ) the seventh ancestor ( and 
counting her and such ancestor, each as one degree),—in the computation— 
beginning with the father ( and counting him as one degree),—of the 
father's father, and the like. Accordingly (it is said)—"In marriage, 
two sisters, a sister and a brother, and a fraternal niece and a paternal 
uncle, are taken to be two branches by reason of the descent of the two 
from a common ancestor ( from whom computation of the degrees is to 
be made among their descendants).” 

As for what is said by Vasisbhu, namely —"May marry the fifth and 
the seventh from the mother and the father respectively,”—and by 
Paithinasi, namely.—"Beyond the third from the mother and the fifth from 
the father - these should be taken to intend the prohibition of the nearer 
degrees indicated therein, and not to allow the espousal of the nearer 
degrees expressed in them : thus is the conflict between all the Smriti.s 
avoided. 

This again should be understood to be applicable to those of the same 
caste. But there is a different rule when the caste is different; thus 
Saukha ordains—"If there be many sprung from one (but) of sei)arato 
soil, (or) of separate birth ; they are, of one pindd, (but) of se})arate 
impurity, and the pind^L exists in three.’’—‘Sprung from one’ means, 
sprung from the same Brahmanu or the like father; ‘of separate soil,’ 
means born of wives belonging to different castes j‘of separate birth,’ 
means, born of different wives belonging to the same caste, ‘they are of 
one piiicUt^' i. e., mpinda ; ‘but of separate impurity,’—the separate 
imjTurity will bo explained in the Chapter on Impurity; ‘the pinda exists 
in three,’ means, mpinda relationship extends to three degrees only.” 

c I fqtfT g 

if wsjT^rPfifnsiTfiTsffr, ’irtq g ms 

8. But the father ( of a person ) is a common parent of other sons 
( by a different wife ), but the mother is not so ( of other sons by another 
husband); consequently by reason of her propinquity being greater 
( than that of |he father), it is fit, that the mother alone should take 
the estate in the first instance conformably with the text ( of Mann )— 
'‘Whoever is the anremote from {among) sapiada, his property becomes 
hia.t ( Text No. 4. ) 

Nor is propinquity the principle for determining the order of succes¬ 
sion among only the sapindas (technically so called, in texts Nos. 1 and 2, 
‘ namely, relations within seven degrees), but it is also {the principle for 
determining the order) among the samdiiodahas and the like ; for, it 
appears from this very text ( of Mann ) that when succession is predi¬ 
cated of a body of persons without any disti.iction, then propinquity 
alone is the principle for determining the order of succession ( among the 
individuals composing the body).—Mil., 2, 3, 3-4. 

9. [ The above text of Manu, does, according to the Mitikshar^ 
mean.,—"Tcf the nearest relation, the inheritance next belongs,’—but its 
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wording literally means, —"Whoever is the nnreniuto from ( among ) 
stipi'iuhi, his property bccotnc.s iiis.”—This peculiar wmrdiiig requires 
grammatical explanation, and accordingly the two commentators of the 
Mitakshaia have made the following verbal comments on it:— ] 

‘'rm*' 

"Whoever is the tuinmiote’' i. f , nearo.st ‘'from ( among ) the sapinda 
hi-s ’ ie, the nearo.st "property becomes his,” i. e., the nearest 

S(i/pi)i<ln’K ‘‘[iropcrty.”—Visve.svara IJhatta. 

“?TYs5r*fTr.” rf^” 

*'^51 I : I 

The ablative case in the wiu’d ‘from (among, the sipinda,," is used in 
the gonilivt; .sense, agreeably to ( the aphorism of Paiiini the celebrated 
grammarian i &e. . accordingly, the moaning i.s,—“whoever is 

nnrcmoti;,” /. e, nearest "of tlie sn jti.ndo., hi.s,” he., the .sapi/oAf’.s 
“jiroperl.y becomes his,” L c., the nearest-of-the-.sajoi'ivin.’vS "property.”— 

Balambhatta, 

\ 'Flu'se arc merely granun.atical eommeiit.s, but the rule intended l.o b(' 
laid down is nhal is clearly expressed in Colebrooke’.s lucid translation of 
the te.vf., gi\ (‘11 above*, ’fhe c mtext of the IMitakshara, in which the 
above t.ext of Mann i.s cited, shows bey<nid the shadow of a doubt that 
the word f^apliuit, in that, text i.s taken by the author of the Mitakshara 
in it.s etyniologieal icnse of a, 113 ’ relation near or distant, as ('xplanu-d 
by himself ^itprti, p. .52 ), and tlmt the rule a.pplios to lieirs of all 
descriptions whether xapinddK technio.ally .so called, or m'ladnodakus, 
or or bn/n?.//it-v. ffence the sugge.ssion made l)_y .some writer 

t.hal Visxcsvara Bhatta, ami Balambhatta im an t.o iridut.ate by those 
eommeiit.s that two persons mnst- la; y. iplndits of rarh other h) order that 
they may inherit, from c.aeh other,— is not only lum;ifnl but simply ab.snrd 
heiiiy founded as it is ujioii the errom'ous assumption idiat one man 
can he sfipi/ii.(l<t. of another m.an wlm is not yapliidoj to himself, which 
aga,in is basial upon another absurd assumption that the miplvdii relation¬ 
ship of feniale.s tor the pnrpo.se of marriage is applicable to their'brothcrs, 
for which there i.s absolutel}'^ no anlhoritx'.] 

I o 1 m HTfTm^T ii 

10. Where tin; paternal ancestors are w'orshippod, there the maternal 
aiiee.s'tors also should certainly lie wor-shipiied. 

n I ^ferwr: i i 

11 . But the.se whose jirojiert^^ is undivided, arc pronounced 
mp ivdas .—Brah m a- P n ra na. 
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U I ‘'wmwHm unr- 

I I ’ITT- 

fqwf^f^f%;, ^J^HTT Wm (’TOT ?) 

wrafl-fT f ^irfcrmwi^^: 

fwwT^ I fTg^ ^ srw^^qcrwsfrr %trHTir: i 
"^rr^^TTr ^ i[f^ 'ayf ^f^^Tf^ffr: i 

iT^^nrir, fqsfqfTTfT^^^^ ^q^^qq^q^ff, fqs^q% WJ^q- 
q^sfr ^rfq^T j ^^qqqq^i ^fqf^qrqtq ^5^qq^5?Tq 
^qnr: i qsT?rTfV»!rq ’qr^wr <3:qtq: ^:, ^Trqfq^q; i 

f^Wqf^R?^ iqi^qqf?:^^ fqqX'^qqrW qiq«qfqqqrydti«"'*g- 
qqiT ^q^f%gmfrqTT^Tqf%rriT i 

12. Sinnantii—*^ite(l—in the SainbaJHlh.i-vivt'ka says,— 

“Of Bnihinana.'f whose pinili, ( i. r., oblation in tlio form of ball of I'ice) 
and Hwadhd (i. «., food-otferino to th<'?nn,jo’s of deceased aiicost.ora) are 
eoinifion, the status of .sa))ind<i-sh\[-> coa.sos after tin* tenth ( de{>[rc'G ); heri¬ 
table right by .set/jinr/d-ship ceases after t.h-‘ s(n’enth degrees aiul (.so,ynbwZa- 
ship for ) offering pivn/d (?!. e., oblation of food in the cxequial lites of a 
decease 1 person) ceases after the thinl degree ; if, otherwise, there bo 
ee.ssation of offering of the p'mda^ and of jx'rfonnance of the purifying 
e.xeqnial rites, that would be e(]ual to tlie murder of a Brihmana. 

Sulapani exphiins the meaning of this (text thus),— 

( If a deceased person’s) three jiaternal ancestors viz., the fatln'r, the 
paternal grandfatlier and the paternal great gnindfither be alive, then the 
three remoter paternal ancestors viz., the great-great-grandfather and his 
father amUpaternal grandfither become, by reason of their being gods in 
the srdddha ceremony of the Ancestor-worshij), partakcis of the (three ) 
pindii^ 'm the sapindi-kai'dnii sr/iddha ceremony of thedeccas<'d ; and the- 
three (remoter) ancestors after them up to the ninth degree become par¬ 
takers of the lepa or remnants of the pinda oblations ; and thus the 
person performing the Sr4ddha becomes the tenth, and hence sapinda re¬ 
lationship ceases after the tenth degree. It should be understood that the 
term—“after the tenth degree” is illustrative, therefore when (the two 
paternal ancestors viz.,) the father ami the paternal grandfather are alive 
the sapinda relationship extends to nine degrees, and when the father 
(alone) is alive it extends to degrees. To the estate of a pei*son 

H. I—8. 
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destitute of male issue the lieritable right by sapindashqj extends to 
sevini degrees in default of nearer relations ; counting fiom the first heir, 
his son’s son is the third (in degree ) and after him there is cessation of 
exequial Srtiddha ceremony. “Otherwise &c.” means, if a i>erson inheriting 
the estate of a sonless deceased relation do not perform his srdddka anti 
the like exequial ceremonies, he becomes guilty of murdering a Br&hmann. 
This is the meaning. 

Cited in the chapter on mairiage in the 3rd book of Nirnaya-Sindhu. 


DEFINITIONS. 


Da'ya. —There is a, difference between the two schools with 
respect to the meaning of the term dmja. According to tlie 
MitAksharil, it is defined thus,—“The term ddya signifies tliat 
wealth whicli becomes the property of anotlier, solely by reason 
of his relationship to the owner.” Ji'miitavahnna, however, 


says that the word ddya by derivation means gift, but in the 
Law of Inheritance “The term ddya is by usage emjdoj’cd to 
signify wealth in which projuietary right dependent on relation 


to the former owner, arises on the e.riiitction of his ownevshi]) 
by death natural or civil (such as degradation, renunciation 
of worldly objects, and retirement to a holy place for religious 
purpose). 

This difference in the definition of tlie term ddya arises 
in consequence of the Mitdksharfi doctrine of the right by 
birth, of male issue in the property of the fatiier and other 
paternal male ancestois in the male line. The Ddyahhaga 
repudiates that doctrine. The Mitdk.shard therefore adds that 
ddya is of two sorts, namely, a-'pratil)ahdha or unobstructed, 
and sa-pratihandha or obstructed. According to the Ddyabhdga, 
ddya is always ohstrveted, inasmuch as the right does not 
accrue during the lifetime of the previous owner in any case. 

Having regard to the definition of the term ddya, as given 
in the Mitdkshard, it cannot be rendered into heritage which 
signifies only what is called obstructed ddya, and cannot includ/) 
the unohstructed ddya or the congenital coparceny of the male 
issue ; for, uemo est hceres riv^mtis. 


Partition. —According to the Mitdkshard,—“Partition is the 
adjustment into specified portions, of divers rights (of the 
coparceners) which (divers rights) extend to the W’hole estate.” 
According to the Ddyabhdga,—“Partition is the manifesting 
or making known, by the casting of lots or otherwise, the 
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proprietary right (of each coparcener), whicli had arisen in the 
land and moveables, but which extended only to a fractional 
portion of the same, that was previously unascertained, and 
was unfit for exclusive dealing by reason of there being no 
evidence of any ground of discrimination.” 

According to the Mitdkshard, the right of each coparcener 
extends to the whole property ; but according to the Ddyabhdga, 
it extends to a fractional portion only, or to that portion only 
which on partition is allotted to him ; or in other words, 
coparceners take as Joiid toianfs under the Mitdkshard, but as 
tenants in common, under the Ddyabhaga. 

Sapinda* -The term .mpimla me.ii»s one of the same pinda. 
The word pinda is used in various senses : it signifies thickness, 
mass, curi’idor of a house, a ball, food, body which is but assi¬ 
milated food ; and food for departed ancestors, such as a ball 
composed of rice, &c,, ])resente(I to the manes of ancestors at 
the Sraddha ceremony. 

Tn the Hindu law books the term has been used in two 
different senses : in the one sense, it means a relation connected 
tlirouijh the same body ; and in the other, it means a relation 
corviected through funeral oblations of food. 

According to the Mitakshara.- In the Mitakshara the term 

s<ipinda is used in tlu^ sense of, one of the same body, i. e., a 

blootl 1 ‘elation. Tn this literal sense the term would include all 

reh^tioiis however distant. Hut this derivative denotation of 

the term, is curtailed by te(rhnieal limitations ; and so it 

1/ 

includes relations within the seventh degree according to the 
Hind 1 mode of computation. Then again there is this further 
restriction that this term when used without qualification, signi¬ 
fies agnatic relations oidy, i. e., the I'clations of the same yotra, 
the relations of a different gotva being included under the term 
bandhn in tire Mitakshara, -Text No. 2 cited in Mit., 2, 5, 6. 

According to the ]\Iitakshanl, therefore, the sapindas of a 
person are, his six male descendants in the male line, six male 
ascendants in the male fme, and six male descendants in the 
collateral male line of ea(?h of the six male ascendants,— 
altogether forty-eight relations. (See table infra p. C6). 

The lawfully wedded wives of these relations as well as(>f the 
person himself are his sapindas. The sacrament of marriage eftects 
physical unity of husband and wife. Texw No. fi ; I).B., 4,2,14. 

As regards the Sapinda relationship of females with males, 
for the purpose of marriage, it extends to different degrees on 
the paternal and the maternal sides of the males, according 



60 COMPUTATION OF DEOREES. - ' [CH. 11. 

to most of the sages. The sages again are not agreed as to the 
number of degrees, to which the Sapinda relationship of females 
extends : according to different sages, the number of degrees 
is either 8 or 7 or 6 on the paternal side, and respectively 6 or 
5 or 4 on the niaternal side, of the bridegroom, which constitutes 
females within those degrees, his sajnndas for the purpose of 
marriage, and therefore prohibited. 

It should be specially noticed that this connubial mpinda 
relationship is one between males and females only. It does 
not affect the mpinda relationsliip between males. There is 
absolutely no authority for its apjffication to males. But an 
obiter dictum is expressed in two cases, which seems to be based 
on the suggestion made by a wi’itcr as to the intention of the two 
commentators of the Mitdksliara, in the passages (Text No. 9, 
p. 5G supra) explaining Mann’s text. This (luestion yill be con* 
sidered while dealing with the meaning of the term Bandhu. 

Computation of degrees. —The Hindu mode of computation 
of degrees is the .same as tliat adopted by tlie Canonists and is 
different from the English or Civilian mode which is adopted in 
the Succe.ssiou Act, Sections 21 and 22, and according to which 
you are to exclude the propositus, and count as one degree 
each ancestor and each descendant lineal or collateral, down to 
the relation whose degrees of distance from the propositus you 
are computing. According to the Hindu or Canonist mode 
which is also called the cla.ssificatory mode, jam are to count 
the 2 >'>'opositi(s as one degree, and then count his as many ances¬ 
tors as will make up the given number, taking each ancestor as 
one degree, and then count as many descendants of the^n’opo- 
situs himself, and of each of the said ance.stors, as together 
with the jirojyositus or tliat ancestor re.spcctively, will make up 
the given number. In the above enumeration of the male 
sapindas according to the Mitakshara, you have an instance 
of relations within .seven degrees; and in the enumeration 
given below, of the ffr.st cla.ss llayabhdga sapindas, you have 
an instance of relation.s within four degrees. 

In this connection, I .should draw your attention to a Madras 
decision (I. L. R., 7 M., 548), in which it has been held that a 
person’s maternal grandfather’.s brother’s daughter’s daughter 
IS beyond five degrees and therefore eligible for marriage 
according to the Mitakshard. It is difficult to understand how 
she could be held to be beyond five degrees except according 
to the English mode of computation of degrees. The Hindu 
judge who was a party to that decision appears to have been 
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“a lawyer without Sanskrit’*; otherwise the error would not 
have crept into the judgment. 

Sapindas according to the Dayabhaga. —The above definition 
of sapinda is not altogether lost sight of, in the Ddyabhdga. 
But the author of that treatise explains it to relate to marriage, 
‘mourning, &c., and not to inheritance. For the jmrpose of 
inheritance, he takes the word mpinda in the sense of one 
connected through the same funeral oblation. 

According to the Ddyabhdga as understood by the Full 
Bench in the case of Guril Gohiuda Shaha Mnndal, 5 B.L.R., 
15 = 13 W.K., F.B., 45, the term saiiiida includes three 
classes of relations. 

The first class includes those relations of a person with 
whom that person, when deceased, and after the mpindi-harana 
cereinon 3 % partakes of undivided oblations. They are his three 
male descendants in the male line, three male ascendants in the 
male line,*and tlinjc male descendants in the male line, of each 
of the three male ascendants ; or in other words, the son. 




grandson and great-grandson ; the fatlnn’, grandfather and 
great-grandfather; the brother, brother’s son and brother’s 
g];^indson ; the paternal uncle, his son and grandson; as well as 

the paternal granduncle, his son and grandson ;.altogether 

fifteen relations. The lawfully wedded wives of these relations 
as well as of the ]>erson himself are his sapindas in this sense. 


It, is worth}^ of remark that the Hindus living in joint families 
could not conceive an idea of heaven without joint family, the 


first class sajnndas are in fact the members of the j(»int family, 
ass related together in heaven after (hiath. (Sec table infra 


p. 05). 

The second class comprises those relations of a iierson, that 
jiresent oblations participated in by that jierson, when deceased, 
but do not^iartake of undivided oblations with him. They are 
the grandsons by daughter, of the person himself, of his three 
patenud ancestors, as well as of the son and the grandson of the 
person himself and his three jiaternal ancestors,—altogether 
twelve relations. (See table infra p. 05). 

' The third class comprehends the three maternal grandsires, 
to whom the deceased was bound to otfer oblations, and those 


relations that jiresent oldations to them. They are the three 
maternal grandfathers, three nude descendants of each of them, 
and the grandsons by daughter, of the three grandsires, and of 
two male descendants of each of the throe grandsires,— 
altogether twenty-one relations. (See table infyxi p. 66). 
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You will yourself bo in a position to draw out the list of 
relations fallin" under each (jIhss mentioned above, if you bear 
in mind the following propositions in connection with the 
Pdrvana Svdddlia ceremony, namely: (I) A person is bound 
to offer funeral cakes to his three immediate sagotra ancestors 
male as well as female, and to his three immediate maternal 
male grandsiros. (2) A person after his death, and after the 
s(tpindi-]:arana ceremony partakes of undivided oblations Avith 
his three sagotra male ancestoi s with whom he is united by that 
ceremony. The sapiiakis of a person'are (according to the Full 
J^ench) those relations with whom he partakes of undivided ob¬ 
lations, those who offer oblations en joyed by him, those to whom 
he was bound to ])res(mt oblations, as Avell as those who offer 
oldations to those to whom he was bound to present oblations. 

Tn connection with this subject it ought to be particularly 
borne in mind that if a person die din ing the lifetime of one or 
two of his three immediate sagotra ancestors, tlien his sapintU- 
karaiia ceremony which, must bo porformeal with three sagotra 
ancestors, is to be performed by uniting him with two or one 
respectively of his paternal ancestors further removed than 
three degrees. Thus, most, if not all, of the sahtJgas may 
come under the first class of sapindas : See Text No. 12. 

According to all the Sanskrit commentators, the term 
s((piiida in the sense of connected through funeral oblations, 
includes the first class only : of these also, the three ancestors 
and the three descendants in the male line, only, arc sapindas 
in this sense, the rest are not .so except in a secondary sense. 
And it is extremely doubtful whether the author of the 
l)ayabh:iga intended to apply the term to all the relations of 
the latter two classes : Sn'krisbna the commentator of the 
Ddyabhdga and author of the ])dyakrama-Sangraha, however, 
refuses to call them sapindas. 

Points not placed before the Full Bench. The cxpo.sition of 
Sapinila relationship accM-i-ding to the Pdyabhaga, .set fortli 
above, was made by the Full Bench as being what is logically 
deducible from the general ox[)res.sK»ns used by the author in 
the course of his arguments founded on the doctrine of spiritual 
benefit, whereby he maintained the particular order of succession 
of certain relations, as laid down liy liim, differing from the 
author of the Mitdkshard. 

There were however certain difficulties against his ohlation 
theory, which stood in the way of the logical deduction of 
the principle of vSinritual benefit from the generality of the 
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expressions, of wJiicli tJio authoi' was fully conscious but which 
were neither argued at the bar nor considei-cd by tlje Full 
Bench wliile enunciating what a[)pearcd to follow logically 
from the author’s arguments in particular instances, as 
legitimate generalisations with respect to Sapinda relationship. 
The difficulties are these, - 

1. The ohhtiiort iheortf is founded solely on two texts, one 
of Baudhayana, and the other, of ISlanu : (Texts nos. .3 and 4 
pp. 50-51 A'?<pra). Baudhayana’s text cannot bo construed to 
support the thcoiy unless the word ddya mean pivda. There is 
no authority in support of this novel meaning sought to be put 
upon it by Jimiitavdliana: for, the [.lain natui al meaning of the 
important [)assagc is - “All these ])arlicipating in widirlded, 
hiinUtge an' [)i’onounc(‘d sapiit.dtfs ; those who j)arlicij)ate in 
divided h<’rit<i(je are called s*ik\dijits''' 

2. Tlu^ author’s interpr(;tation is,- “All these [)artaking 
of undivided ohiatioiis art; pi’onounced su/nudas. Those who 
partake of divided ohialious are called w/vt/ytrs.” 

Oblations may be said to bt; undivided, only on the occasion 

t.' ( 

of performing the sftpindb/crirand ceremony t)n the lirst lunar 
anwiversary of the day of a person’s death, wlnm four inndas 
are made, one for the deceased, ami thi’ee Ibi- his three paternal 
ancestors, and iho jdndns are mixed u[), thereby indicating 
that the soul of the deceased is to [)ass from the pretadoka or 
tliQ region for the dead ([migatoiy), to i\w pitviditka or region 
for the spirits of ancestors or lioaven. But the oblations 
[)resented while the J^jirvana Sriiddhas, the foundation of the 
doctiine of s])iritual bent'fit, are [»(‘rformed, are separate and 
divided and cannot be called undivided. 

It is difficult to umlei'stand tin; nuianiiig of the term divided 
oblations, whereby nuist. lx; uiKb'rstcxxl the Vindadepas or 
remnants of the pindns i. e. what a»“e attached to the hand 
while mixing uj/ the things, of which the pindas are com])osed, 
and smiped by the Kusa g/nss and foiined into an offering 
for the three remoter ancestors. There is no reason why these 
•should be called divided oblations, and wh.y the three oblations 
presented to the three neare]- ancestoi*s, one to each, should be 
called undivided oblntions. 

3. According to the text of Alanu (Text No. 4, [). 51 supra) 
oblations are to be [)rcsented to tiirec ancestors, and not to six ; 
there cannot be any doubt that Manii ju’ovides for the oflering 
of 2 nndas to the three paternal ancestors only, and not to the 
three maternal ancestors also. 
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And this is consistent with the provision that fourth is 
the giver of these offerings ; the fifth has no concern with them.” 
The terms fourth fifth ai‘e used relatively to the remotest 
of the three ancestors. Hence it is clear that Manu cannot be 
taken to contemplate the offering of oblations by a person to 
his maternal grandfather, great-grandfather and great-great¬ 
grandfather ; for, that person is undoubtedly fifth relatively to 
the remotest of the three maternal ancestors. 

4. The Ancestor-worship like the worship of the Gods, is 
performed for the benefit of the worshipper and not for the 
benefit of the ancestors. 

5. The doctrine of spiritual benefit derived from the per¬ 
formance of any Srdddha ceremony by a son or the like, is 
contrary to the doctrine of Karma and Adrislita, one of the 
fundamental princijdes of the Hindu religion, according to 
which a man’s condition of happiness or misery depends solely 
on his own acts and omissions. 

As to other objections against the doctrine of spiritual 
, benefit derived from oblations, see Preface to the second Edition 
of the Ddyahittwa. 

Ji'mutavahana was well aware of the weakness of his posi¬ 
tion, and did therefore conclude by saying that if the learned 
are not satisfied with liis principle, still the order of succe.<<sion 
maintained by him should be accepted : D. B., Ch. xi, Sect, vi, 
Para. 33. 

So it is the order and not the principle, which is of higher 
importance, according to the author hijuself. Hence the 
principle enunciated by the Pull Bench does not appear to be 
justified. 

Sakulya.—The term mknlya means one belonging to the 
same hda or family, and designates two groups of heir’s accor¬ 
ding to the Ddyabhdga. The hrst group of snkidyas of a person 
comprises the 4th, 5th and Gtli male descendants in the male line 
of that person, and of his father, grandfather and great-grand¬ 
father ; and it includes the 1th, 5th and 6th paternal male ances¬ 
tors ill the male line, and also six male descendants in the male 
line of each of these ancestors; altogether thirty-three relations. 
The term sakulya therefore includes those male sapindas 
according to the Mitdkshard, that do not fall under the first class 
Ddyabhdga sapindas as enumerated above. The term sakulya 
is not used in the Mitdkshara for denoting any class of heirs. 

Besides the above meaning, the author of the Ddyabhdga 
puts upon the term sakulya as used in Mann’s text ‘ (No. 4.) 
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another sense in whicli it includes the group of heirs also called 
sanidnodakas. 

The following tables will help ^’’ou in understanding tlie 
sapinda and the sakidya relationships. 

The first class sapindd.s. 
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1 — Si 4 
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The second class JMijnhJuufd sap Indus. 
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The third class Dayahhiuja supindas. 


- 1 )- 





The Mifitksharu sapindas. 
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The first group of Sakidym. 
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Samanodakas. —The term suiiumodid-a includes nil amiatie 

o 

relations of the .same (jotra or family, within fourteen dogrec.s 
calculated according to the Hindu mode of comjmtafioii ; that is 
to, .say, thirteen male dc.scenda.nts in the male line, thirteen 
similar ascendants, and thirteen similar descendants of each of 
tho.so thirteen a.scondant.s excc})ti!ig, however, those included 
under the terms mpinda and the first gTou]» of sal'ulya. 
A^coi'ding to Svmic, it com})i'ises all such .sor/o/eo.s- oi' agnatic re¬ 
lations whose common dcseo!it and mime are rememhered. Tlic 
meaning of the term mnidnodaka is tlu' same as sayof .-a, in the 
Mitah.sliard : but in the Dayabhdga, it is limited as mentioned 
above. 


Sagotras. —Two persons ai'o ,<ayotr<i, or oi’ the same family, 
if both of them arc de.se('nded in the male line from the ri.shi or 
.sage, after who.se name the yo/ru or family is ealhid, however 
distant either of them may he from the common ancestor. Every 
Hindu Jviiows the yotra to which he Ixdongs. 

The latei' Brdhmana wi'iters say, that pi'operly speaking 
•Brdhmanas alone belong to some yolra or othe]',a.s being descend¬ 
ed from the who is the founder of the yob'd or family ; hut 
the three inferior tribes have no gotrn of their own, their yolra 
being that of their (juru ([>recei)tor of the Vedas') or })riest. 
But this theory .seems to he opposed to admitted facts. For 
Visvdmitia, who was a Kshatriya by birth, ami Vasishtha who 
was not a pure Bnlhmana by birth, are admittedly hainders of 
gotras, or* aiicestor.s of many founders of goiras. 
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Thus a text of Smriti cited by Raghunandana says :— 

f^sjrrf^fw-wtTiirr: i 

r- _ _ _ . 

«(TSf^-ch s^m^r¥i I «riW. i 

firf^ H 

Which means,—“The sages—Jamadagni, Bharadvdja, Visvd- 
mitra, Atri, Gotama, Vasishtlia, Kdsyapa, and Agastya—were 
progenitors of gotras : tliose that were descendants of these, are 
known to be the golvas or founders of gotras.’’ 

The fact that persons of different castes have the same gotras, 
rather proves tliat the caste system itself is a later institution or 
classification based upon occu|)ations and qualifications,—a 
theory supported by many Sanskrit works of authority. 

The samana=pravaras are descendants in the male line of 
the three paternal ancestoi-s of the founder of a gotra. The term 
is used in the Dayabliaga, but not in the Mitdkshard. Raghu¬ 
nandana cites the explanation given by Mddhava-A'chdryya of 
the term pravant, thus, «t^t- 

1 —which means “Madhava-A'chdryj^a says, that is 

the group of sages distinguishing the sage who is the founder of 
a gotra.” It seems that two different gotraa may have the same 
name, and they are distinguished from each other by their 
pvavaraa, which term may also mean the most distinguished 
members of a gotra. 


BANDHUS. 

Bandhu. —The term baudli'n is used in the Mitakshard, and 
not in the Bdyabhdga, to designate a class of heirs ; and accord¬ 
ing to the Mitdkshard, it means and includes, as I have already 
said, the hhinna-gotra sajnnda.s or relations belonging to a 
different family. The meaning of the term mpinda is explained 
in the Mitdkshard while commenting on the slokas of Ydjnaval- 
kya’s Institutes, in which the qualifications of the damsel to be 
married by a man are dealt with. It is declared that the 
intended bride must, amongst others, be wou-sapinda^ must not 
belong to the same gotra or pravara, and must be beyond the 
fifth and the seventli degree from tlie mother and the father 
respectively : Texts Nos. 5, G & 7, supra pp. 51-55. 

Meaning of Sapinda in Mitakshara.—In explaining the term 
woii-sapinda, the Mitdkshard says that the word sa^rntda means 
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one connected through the same body o.., any blood-relation 
however distant. It is observed that the husband and the Patni 
or lawfully wedded wife become sapindas to each other in this 
sense, because a text of revelation says that the sacrament of 
marriage unites them “bones with bones, flesh with flesh, and 
^kin with skin,” It is erroneous to say that they become 
sap>mda)< through their child; for, if that were so, they should 
not be mpindas before ehild'oii'th, whereas the true theory is, 
that they become sapindas from the moment of their marriage. 

After giving the above exposition, the Mit^kshard says that 
wherever the word saphtda is used in that work, it should be 
understood in the sense of a blood-relation : Text No. 6, supvd 
l)p. 52-53. 

The Mitdkshara then goes on to oi)sorve that the qualifleation 
non-sapmda applies to all castes, but the (qualification of not 
belonging to tlie same (jotra or })mvar<i. applies to the regener¬ 
ate classes only, 

Sapinda relationship for Marriage. -It is next observed that 
in explaining the word \\im->i<(,piiida it has been said that sapinda 
rolationshiq) means immediate or mediate connection through 
saijio body, but as such connection may be taken to exist between 
all qjersons, marriage itself would be im[)ossible ; hence, Ydjna- 
valkya has (kiclared tluit if the bride be “beyond the fifth 
and the seventh degree from the mother and the father rcsqiec- 
tivcly, she may bo espoused. ’ The Mitakshard adds i\mt sapinda 
relationshij) should lie taken to cease beyond those degrees, 
evidently meaning, for tlie jmi’pose of marriage ; because, this 
eonchision is ai-rived at as the qiroqier construction of the text 
No, 5, which })rohil)its marriage of a sapinda damsel, but 
qiermits marriage of one If beyond five and seven degrees from 
the mother and the father resq)ectively, though she be included 
under the term sapinda according to its ordinary meaning,— 
this conflict being reconciled by restricting in that way the 
meaning of the term Sapinda in this text of Ydjnavalkya : and 
then explains the mode of computation of degrees ( which 
*I have already explained), and goes on to observe that 
the same mode should be adopted everywhere (^. c., in all cases 
of contemplated marriage, or in all texts relating to degrees). 

It should, however, be sjiecially noted that the Mitakshara 
does not say whether or not, the lines of the seven and the five 
ancestors of th^ propositus on the paternal and the maternal sides 
respectively, may pass through males or females or both indiffer¬ 
ently, altiiough it is admitted on all sides that the lines of descent 
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from those ancestors may pass through males or females or both, 
without any distinction. But in illustrating the mode of com¬ 
puting the degrees, the Mitaksharti i-efers only to the linos of 
the father’s and the mother’s male ancestors in the male line, 
though in computing five degrees the mother is counted as one. 

Conflicting texts noticed.- -The Mitdkshard then cites a text 
of Vasishtha wliich says : “The fifth or the seventh from the 
mother and the father respectively (ma^'' be married),”—and a 
text of Paithi'fiasi, which says : “( A girl may he taken in 
marriage, who is) beyond the third from the mother and the 
fifth from tlie father; ’’-—and e\])lains these texts away by 
saying that they do not iidend to authorize marriage of girls 
distant by lesser number of degrees (given in these texts) than 
in the above sloka of Yajnavalkya, but tliey intend to proliibit 
the espousal of the girls of near(!r degrees indicahid in them. 

Reconciliation unsatisfactory.- Tlie a,hove mode of recon¬ 
ciliation, adopted by the IVritdkshara does not ap})ear to be 
satisfactory at all, nor is the view j»ut forward by that treatise, 
respected and followed in practice. The customs and usages 
relating to the pi'ohibited degrees for marriage, are so divergent 
in different localities, and among different trilxis and castes, 
that it may bo safely alHrmeil that as regards marriage, the 
written texts of law found in the Smriiis and the (Commentaries 
are nowhere followed in practice. 

Conflicting rules on prohibited degrees.-?-If jn oliihited degrees 
for marriage be taken, as the standard of supin-da relationship, 
then it would extend to eight degrees on both the. mother's and 
the father’s side, according to Mann : to five and seven degrees 
(calculated from the mothci- and th(' tathei’) res))ectiveiy on the 
mother’s and the father’s side, ace.oi-ding to Ydjnavalkya ; to four 
and six degrees resptHitively on the; moilier’s and the father’s 
side, according to Vasislitha; and to thi ee and iivo degree.s 
respectively on the mother’s and tlu* fathei’’s side, according 
to Paitlnnasi ; and to still lowei’ degrees on the two sides ac¬ 
cording to the Vedic texts iiiifht p. 82 ) and according to custom 
prevailing in many places and among many chisses of people. 

It should be remarked that as damsels belonging to the 
same fjotra are separately [U'ohihitcd to the i-egeiierate tribes for 
marriage, the sapiudd girls on the father’s side, who need be 
considered for the purpose of marriage among these tribes, are 
those that arc cognate to the bridegroom, that is to say, 
between whom and the bridegi’oom females intervene. But as 
regards the Siidras who form the majority of Hindus, both 
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the agnate and the cognate mpiuda damsels should be taken into 
consideration in this connection : for, they only are prohibited 
to the Siidras. 

As regar’ds the regejierate tribes the only rule of prohibited 
degrees for marriage, which seems to ho followed in all parts of 
india, is that a damsel of the same <jotra witli tlie bridegroom 
is hot taken in marriage. 

Marriage usages, contrary to Sa'stras. —Hut it sliould be 
sj^ecially noticed that as ri'gai'ds prohibited degrees outside the 
(jotra, that is to say, gii’ls who are. hliiivna-yotra, sajmidas, or 
relations belonging to a diliei-eiit family, the usages are most 
divergent. VVt; have already seen that the Ri.sJtis or lawgivers 
propound difierent rules on the subject. If wo now turn to the 
actual practi(;e observed by the jieople, w’e find that even amongst 
the Brahmanas of iSJadivis tin* hluuii<c-y<>trf( sapinda. relationship 
for marriagi^, e\-tendsonly to two degrees from the mother : be¬ 
cause, thiwe tlnw many even tlieir fitlier’s sister's daughter and 
theii' mothei’’s brotlmr’s dau'diler. So also amom>- the Chhatris 

r> ^ O 

or Kiijputs claiming to b(' Kshatriyas, domiciled in Bengal and 
Chhota-Nagpur, v(uy few cognare girls are oscliewcd for marriage. 
The reason a])p(!ar3 lobe, that when in a particular locality 
tliere ai'c only a few families belonging to the stime caste, so 
that the observance ol‘ the jn’ohibited degrees as propounded in 
the Sdstras would render marriage itself im])racticable for 
want of lawfully eligibh; biides, then W(‘ find a departure from 
the Sdstras, to a greater or lessei' extent, according to the 
exigency. The prohibited dcgreiis are not observed also by the 
Jvuli.i Brahmanas of Bengal, wdiose so-called high position 
depends only on marriage of girls of ceidain l;unilies according 
to the modiwn and artitieial rules of Kidiiuxm, and who are 


often foujid to contract what may be called incestuous marriages 
for maintaiflinu their by disregai'ding the rules 

1.) V O O 

propounded by the Hdstras, and exidained by Baghunandana 
whose {authority is res])ect(Hl in Jh^ngal. 

The golden rule of prohibited degrees - for marriage, to 
follow^ theixd'ore, iii a cas(' whores the \Hlidity of a marriage is 
called into (luestion on the ground of being within prohibited 
degrees, is, to pronounce it valid if found to i»e celebrated in the 
presence, and wdth the jircsumcd assent of tlio relations and 
caste people, notwu’thstanding w’ritten texts of law- to the 
contrary, wdiich must he taken to be rccoininendatory in 
cliaractei*, as appears from the language of Manu’s text on the 
subject^ 
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Whicli means,—“She, who is non-.s'«^n'nc/« also (non-mgotra) 
of the motlier, and iiou-sagotra also (non-sapmda) of the 
father, is commended for the nuptial rite and holy union among 
the twice-born classes.” Similarly, the Mitakshard expressly 
says that many of the qualifications of the bride, ordained by 
Ydjnavalkya (Text No. 5, p. 51, supra) are directory only. 

Prohibited degrees are not Bandhus for inheritance. —Thus 
you see, the prohibited degrees for marriage can by no means 
be taken to be hh inna-gotra sapindas or bandhus for the purpose 
of inheritance, on account of the following reasons .— 

(1) While explaining sajnnda relationship for the purposes 
of marriage, the Mitakshard says that wherever in that work 
the word sajnnda is used, it shall be taken in the sense of one 
connected through the same body ; but it does not say that the 
restriction of sapiuda relationship within seven degrees on the 
father’s side and five degrees on the mother’s side, which is 
undoubtedly laid down by Ydjnavalkya for the purpose of 
marriage, is to be understood as applicable for all purposes ; 

(2) If the intention of the Mitdkshard had been to apply 
the said restriction to inheritance and other purposes as well, it 
would not have explained the degrees of sapinda relationsliip 
again, while dealing with the Pdrvana Srdddhn, and with In¬ 
heritance, by citing the text of Yrihat-Manu (Text No. 2), but 
would have referred to the earlier explanation of it given for 
marriage : Mit.,2, 5, 6 : 

(3) The principles upon which marriage is prohibited be¬ 

tween certain relations, arc not the same on which inheritance 
is based : * 

(4) Sapinda relationship for marriage has reference only to 

female relations of the intended bridegroom, whereas sapinda 
relationship for inheritance relates mainly to male relations ; 
females, as a general rule, being excluded from inheritance ; * 

(5) The proposition that if A can marry B’s sister, then B 
cannot be A’s heir, is not correct; for a Brdhmana of Madras 
can marry his maternal uncle’s daughter whose brother is . 
expressly recognised as an heir, and Siidras can marry within the 
same gotra^ a girl whose brother is a samdnodaka and as such 
an heir : 

(6) Sapinda relationship for marriage not being uniform but 
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divergent, as shown above, cannot be the basis of a rule of inheri¬ 
tance, which must be invariable, certain and uniform : 

(7) There is neither authority nor reason for excluding a 
hhinnn-gotra relation from inheritance wlien his I'elationshij) can 
ho traced, seeing that the Mitakshard says tJiat hJnn'itn-gotra 
sapindas are included under the term firtudlius d(5clared I'cirs 
aftei- sayolms, and tliat tlie teian snpinda means any ladation ; 
and seeing further that when the (’state of a Jinihmana gof's to 
his caste-people in default of hcnidhus, a very strong presumption 
arises against cutting down and confining the moaning of the 
term to some relations only, with a view to exclude otlioi's : 

(8) These arguments and considf rations for the purpose of 
establishing that the prohibited degrees foi' marriage are not 
baiidhus for inheritance, would a.p])ear unnecessary and super¬ 
fluous to is careful reader of the ex])ositi()n given in the Mita- 
kshara, of tlu’ sapiudti rthitionship for marriage (Text No. 7, 
pages 53-55 svpra ) ; l)ecause, tin* Mitdksliard distinctly says 
tliat tlie seven degrees on tlie father’s sido and the fi\'e (h'gi’oes 
on the mother’s side are to bo comj.'uted from the father and 
the mother respectively : lienee the six descendants of the 
father’s seventh ancestor who is eighth from the j/roposifus 
( in the Hindu mode oi‘ computation ) are sapirdas for 
marriage. But the eighth ancestor’s descendants arc admittedly 
not ^sajiindas for iidieritance ; foi‘, the JMitiikshara has explained 
sagiAnda relation for inheritaiico to extend to soven degrees 
from the propositus, and not from his father. This conclusively 
shows that the Sapinda relationshi]) foi-marriage is inapplicable 
to inheritance. 

Meaning of Ihe word Bandhu.- Having icgard to the struc¬ 
ture and organisation of Hindu society fonnded upon tlu’ (-aste 
.system, it ap]>ears that the Hindus haAo sjiecial reasons for 
attachment to even their most distant relations as well as to 
their casto-peo})lc. A well-known sloka says - 

511^ ^ I 

«jRaiT% ^ ^ II 

Which means,—“He who stands by yon, on the occasions of joy 
and di.stres.s, at a time of famine or of jiolitical revolution, and 
in the King’s Court as well as in the cremation ground, is your 
Bdndhava or relation.” 

Thus the agnate sapindas arc bandJiUs or relations /xr)' e.reel- 
lencej and* in this sense the word has been used in the text of 


H. L.—10. 
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Vishnu, dealing with inheritance : see original text No. 2 under 
Mitdkshard Succession. I sliould tell you that the words handhu 
and hdiulhava are both derived from tlie root handh = bind, and 
means any relation agnate or cognate. In Manu, Cli. ix, Slokas 
159 and IGO, the word handhu has been used in the sense of 
or mombor of the same : see original text No. 12 
under Adoption. In the text of Ydjiiavalkya (ii, 135) dealing 
with the order of succession, the word handhn lias been used in 
the sense of a cognate, the agnates being denoted by the term 
gotrajas ; lunice, it means cognates in the Mitdksliara. But in 
many texts of iho Smriti the term a])poars to be used in the 
sense of sapuida or sagotra oi‘ in the wider sense of a relation. 

Conclusion as to who arc B-indhiis. “The conclusion, tliere- 
fore, wliicli a]>poars to legitimately follow from the foregoing con¬ 
siderations, is, that the word handhu in the Mitakshard means 
and includes either all cognate relations without any restriction, 
or at any rate, all cognates within seven degrees on both the 
father’s as well as on the mothei ’s side. This view, however, is 
opposed to an t>5iVer thrown out for the first time in the 

Full Bench ease of Umaid Jiahadur v. IJday Chand, I.L.R., 

6 C., 119—G C.L.R., 500, and repeated in the case of Ra/ra 
Lai v. Nanku Ram, I. L. R., 22 C., 339. 

Obiter dictum on Bandhus. —It is held by the Full Bench 
that a person’s sister’s daughter’s son is his handhu and heir, but 
it is added that his sister’s daughtei’’s son’s son would not be, his 
handhu and heir. The ({uestioii for consideration by the Full 
Bench was whether the sister’s daugliter’s son is an heir ; but 
whetlier his son also is an heir, was not a matter for consideration 
by the Court in that case. The word sajyinda was erroneously 
rendered into “kinsmen connected by funeral oblations of food,” 
by Colebrooke in his version of t he Mitdkshard. This error was 
exposed by two learned oriental scholai s. West and Biihlcr the 
for rner of whom was an eminent judge, in their valuable Digest 
of Hindu law, by giving a translation of portions of thevpassages 
of the Mitakshara, dealing with marriage, where the meaning of 
the term mpinda, and relationship for marriage, have 

been explained. The correct view was adoy>ted in the case of 
Lalluhhai Jiapuhhai v. Mankurer Bhai, I.L.R., 2 B., 422. The 
Calcutta Full Bench in their judgment in the above case 
followed this Bombay decision on that point, and then made 
tlie following observations :— 

“The next question for consideration is, whether the defend¬ 
ant in the case that has been referred to us, stands* in such a 
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relation to Mooktar Bahadur (the propositus) that they are 
eacli other’s sa^nndas as defined by the author of Mitdkshard 
in A'chdra-Kdnda.” 

Then proceeding to explain what is intended by the above 
jjassage, the facts of the case relating to relationship, are 
referred to, and then, tlie following table is given for illustrat’on, 
and the same is elucidated as follows :— 


“A is the common ancestor ; B, his son, is 
the propositus ; C, a daugliter of A ; D, her 
daughter, both dead ; E is the son of D, and 
has a son E. 



“Now B and E are sapiadds to each other, 
but not B and F. Although F is witnin six L) 

degrees from tlie common ajicestor, yet B, not | 

being a descendant of the lino of the Jiiaternal E 

grandfather, either of F or of his lather and | 

mother, they are not sapindas to each other ; F 

but B being a sa}>iud<c of E through his motber, they arc 
sapindas of each t)ther.” 

Dictum inexplicable.— I have not been able to find out any¬ 
thing in the AV*hara-Kanda, in sup])ort of the above view : in 
fact, there is nothing anywlu'ro in the Mitakslmra wliich may 
justify tlie foi’egoing die,turn,. On tlie contrary, B being a rela- 
tion.on F’s fathei*’s side and being within seven degrees, is a 
sapinda of F tlie circumstance of two females intervening 
cannot make any diflerence ; for, F is admittcidly a sapinda, 
and E *s not only a sajiinda but also heir, of B. J^caring in 
mind that the word sapinda means a relation accoi'ding to the 
Mitdkshara, it is difiicult to conceive any case in which A is 
B’s and at the same time B is not A’s sapinda \ it 

seems to be opposed to common sense. This somewhat anoma- 
Icfus view appears to be due to the misa[)prehension of tlie 
meaning of the comments made by Visvesvara Bhatta and 
Balambhatta on the text of Mann ( see supra, Texts 
Nds. 4 and 9, pp. 51 & 55-G), as appears from the later judgment 
referred to above. 

Neither Visvesvara Bhatta nor Balambhatta has said 
anything which may justify the inference of the rule sought 
to be deduced from their verbal comments on Manu’s text,— 
“To the nearest Sapinda, the inheritance next belongs”,- which, 
according to the Mitaksharil means,—“To the nearest relation, 
the inheritance next belongs.” The Mitdkshara takes the word 
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^‘sapinda” in this text of Maim, in its primary sense, namely, 
relation^ whetlier sfcphida technically so called, or samdnodaka) 
or mgoira, or bandhu. 'Jlie text is construed to lay down the rule 
of propinquity as the pritunjde governing the order of succession 
among the said groups of heirs ; sec Text No. 8, p. 55 supra. 

It is impossible to sujquise that the commentators wlio 
yirofess to elucidate the Mitdkshara, entirely ignored the 
int(irprctation ]Hit by its author on that text, and made 
comments on it, for the purpose of indicating, without 
expressing, a novel construction limiting its operation to the 
teciHiically (ailed .sftpindns alone, to be discovered by the 
Tagore Law Professor of 1880 (p. 5G0). If the word sapinda 
in tliat text means (iiii/ rdalicm, as is maintained hy the author 
of the Mitakshara, liow could llie coininents of Visvesvara and 
Pdlambiuitta, which are nndoubtiidl}’' verlial in character, be 
taken to inqdy a rule of exclusion, u])on the assumption that 
the term sapinda is used by them in the teehnicially limited 
sense, when the author of the Mitdkshard takes that term 


in its widest etymological sense, and when the commentators 
do not ex])ress dissent from the author’s interpretation. And 
even if the commentators had ditfered from the author, though 
they in reality did not, how could their view be accepted 
while opposed to tliat of the author. The two coinmcntatoi’s 
merely explain the meaning of the individual words of Mann’s 
text, in a inode well-known to Sanskrit scholar.s, wliich is 
not the mode adojited for coiistruclion of soulcnces, as dis¬ 
tinguished from (Ufnftiou oi-grammatical interpretation of the 
words composing sentences. 


The afoi'esaid obilvr dicfani in Uouiid ]^<i]iad}irs case 


be maintained, if the exposition by the eomjiaratively recent 
commentators, of tlie jirohibited degrees for marriage, be 
assumed as if given by the ]\Iitdksharjl itself; and ii‘it be further 
assumed, that in order that A a cognate may be heir of B as 
his handhn, it is necessary that their relationship musLbe such, 
that A may marry B‘s sister, and also B may marry A’s sister 
according to the said exq^ositioii of jirohibited degrees. 

The learned Hindu Judge who delivered the judgment of 
the Full Bench, seems to Jiave consulted the said Tagore 
Professor, and embodied in it the Professor’s own novel 


view wliich is unsupported by any authorit}^, and is clearly 
erroneous as it is not justified by anything said by the two 
commentators of the Mitdkshara, who never dreamt what is 


sought to be deduced from their language. 
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It has already been observed that, while explaining the 
mode of computing the five and the seven degrees from 
the mother and the father respectively, the Mitdkshard does 
not say anything about the linos passing through males only, 
or through botli males and females without any distinction, 
* It is, however, clear that in counting five degrees from the 
mother, she is computed by the autlior as one degree, thus 
indicating that althougli oacli link is called a purnsha which 
means a generation, but whicli also means a male, still that 
word is not to be taken to imply cxchision of females ; thus 
when the Mitakshard does n<»t lay down any restriction, it may 
be taken that according to tliat treatise the lines may pass 
through both males and femal(\s, or either. 

But the recent comm(;iitalors confine the upward lines to 
male ancestors oidv, altlioiigli the downwaid lines according 
to theni, niay pass through males and females, or either ; and 
although the upward lines of the five and the seven ancestors 
from the mother’s and the father's huiul/ni.s, ar<! computed by 
them by taking the female ancestor as one degree. No reason 
is as.signed by them for this distinction. 

The reason which indac<al the r<v,-ent commentators to 
ctmstruc the texts permitting mairiage beyond five and seven 
degrees from the mother and fatln'i* respective!}', as meaning 
the exclusion of the hnnale d^-setnidants of only the six and the 
four mfile ancestors of the father and tlui ?nother resj)ectively— 
a[)pears to be, to pi'cvent the prohihit(>d degrees from becoming 
too large. 

’’Hiey have confined the proldhite<l degrees to the descendants 
of only four lines of male ancestors, namtdy, the father’s and 
the mother’s male ancestors as staled above, and the father’s 
five maternal male ancest(trs, and the mother’s three maternal 
male ancefs^oi-s. 

The lattci' two lines of am^estors are deduced in a curious 
manner, from the following text of Narada on prohibited 
degrees,— 

Which means,— 

“A damsel within the seventh and the fifth (degrees) from 
amon<»' ‘the hciiidhus on the father’s and the mother’s sides, 

O 
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should not bo espoused, likewise also one of the same gotm, 
and one of the same pravara'\ 

The term in this text undoubtedly means sapindas^ 

inasmuch as this text cannot but bo held to lay down 
prohibited degrees such as are ordained by other sages ; and it 
would 1)0 j)3rroctIy consistent with other texts, only by putting 
tlmt meaning on the word. It cannot surely be contended 
that NArada does not prolii})it sapindas at all, by taking tlm 
word bandims in the limited sense of the three cognate first 
cousins of the ])aronts, that are enumerated as their handhna 
ill the text cited in the Mitdkshara chapter 2, section 0, para. 1, 
upon the assunijition that the cniiim'ration of handhus m i\yjX 
text is exh(tust{vr. 

The ro(*ont commentators, however, have taken the word 
in that limited sense, and have d(Hluccd from Narada’s t(;xt 
the prohibition of six descendants of the father’s five maternal 
ancestors, and of four descendants of the mother’s three 
maternal anciistors, in a way which will be explained in the 
Chapter on Marriage. 

Now, it is worthy of special notice that the prohibited 
degrees are thus ascertained, upon the footing that the enumera¬ 
tion handhus in the text referred to above,-- is 
and not illustrative. How can then the prohibited degrees so 
ascertained, be reasonably relied on, for ascertaining who are 
upon the contrary footing that the said enumeration is 
'iiot exhaustive, but is merely illustrative. 

It is difficult to understand why F & B in the above table 
arc not sapindas to each other. It appears to be admitted 
that F is sapiiida to B, but it sai<l that B is not to F. 

Bearing in mind that one is sapiiida to another, if they are 
connected through particles of one body, it seems to be a 
contradiction in terms, to say that F is sapinda to B, but B is 
not sapinda to F. The reason assigned being that Bjiot being 
a descendant of the line of tho maternal grandfather of jF or 
of his father and mother, they are not sapindas to each other. 
But it is not explained why, being such a descendant, is the 
sine qua non of mutual sapinda I'olation. 

The real reason appears to be, that although B could not 
marry F’s sister’, still F could marry B’s sister according to the 
recent commentators : because, the descendants of the father’s 
mother’s maternal ancestors, are not, according to them, 
included within prohibited tlegrees. 

But according to the Mitdkshar4, F could not marry B’s 
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sister ; because, she being a relation on F’s father’.s side, and 
within seven degi'ees, is a mpinda for marriage. The two 
females C and D form two degrees wlndln'r they be in the 
descending line rclHtivel 3 ’' to Jl, or in the ascending line rela- 
^tively to F ; but aec{m1ing tf) the dogmatic view of the recent 
commohtator.s, they cannot'bo so in ilie latter ease. 

hlenee the hhintuf-golra .safiiiidas, or .sapiu</a.i of a ditferent 
c(<Hra, w’ho are baadhuf; according to the Mittihshara, cannot 
reasonably be restricted in tlie manner maintained by the Tagore 
Law Professor of 1 H80 without any authority excepting his owui 
erroneous novci consiructioj] of tlie verbal comments made by 
the two commentatoi-s of the Mitdksharii, on Mann’s text. 

Village Community, and the above terms. —It may be inter¬ 
esting to enquii’c into and trace the etymological meaning of 
some of the terms, and the [)robal>le connection of the .same 
w ith the Village Community System, and with their exj»lanation 
a.s given above. Th(^ words sftpmda, snl-nh/ff, samdnodaJca, 
stujolra and samdiia-jn'avava mean, respectively, tho.se whose 
phida, hda, 'itdala, fjotra ixwd pr<(V((ra are common, (rofm is 
derived from f/o a cow and trd to protect, and means that 
which protects the cow% such as a pasturage ; Udala is water 
or a reservoir of water such as a tank or wail ; Kidi/a may be 
derived froni hiht (similar to Latin colo) to cultivate, and 
means a titid tir cultivahal land ; and jniida means food. 

. According to the rules laid down l)y Mann (8,287-12119) and 
Yiijnavalkya (2, HiG-1(j7) relating to the o.stahlishment of 
villages, thei e .slu)uld he a belt of uncultivated land, .set apart 
for pi sture, at least four humh ed cubits in bi-eadth, immediatel}’’ 
round that part of a village, wlnuaj the dwtiling hou.ses are 
situated, se])arating the same from the cultivated land ; and 
on that side of this belt, which is contiguous to the fields, 
lied ocs should be erected .so high tlmt a camel might not see over 
them, so that the cattle might not tresjiass into the fields, 

As<muning that a .singhi family e.stablished anew village, and 
bearing in mind that pasturage, and a reservoir of'water indi.s- 
•pen.sable in a tropical country, nie not divisible according to 
Hindu Law, we may take the words mgotra and samdnodal'a 
to mean all members of the family, holding in common the 
pasturage and the re.servoirs of water u.sed for domestic , or 
agricultural jiurposes; the word sal ahju to signify those 
members that jointly carried on cultivation ; and the word 
sapinda to comprise those that lived in common mess. When 
a family increased in the number of its members, they would 
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separate in mess -first, and iniglit still continue to hold in 
common their kulya or propert 3 ^ consisting raainly of land, by 
jointly carrying on the cultivation and dividing the produce 
according to their shares ; and when this was felt to be 
inconvenient, the 3 ^ divided tlu^ ianiil}^ land, continuing, howt 
ever, to use and occup}’- joinll\’ the yoira or the land reserved 
for grazing the cattle, and the vdaka or reservoirs of water, 
which remained common to the most distant agnatic relations. 
The plain meaning of the te xts of Baudhdyana and of the 
Brahma Puraiia cited ahme, leiuls some sin)port to this view. 


CHAPTER ill. 

M AB. RI AGE. 

ORIGINAL TEXTS. 

? I ^ ^ ^ ftrg: I 

?5rr TT?f^T II I 

( Tlic Mitakshara, however, reads the first line of this text thus :— 

^ ^ ?IT fqg; 1 ) 

II I 

1. She, who is the mother’s iwn-mpinda also {non-m,gotra), and 
the father’s {noi^-sagotra) also (non-sapinda), i.s commended for the nuptial 
rite and holy union amongst the twice-born classes.—Mann iji, 5. 

(Ao( ording to the reading of this text, adopted by the MiUkshara 
it would mean :—She, who is non-mpinda of the mother, and also non> 
8(tpinda of the father, is &c.) 

But sapinda relationship ceases in the seventh degree ( from the“ 
mother and the father) ; and the Samdnodaka relationship ceases if 
(common) descent and name be not known.—Manu v, 60. 

^ I ^ I 

ITTOT- W q w ? ! WWTIRt II 
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2. Lot not ii (liunHol be inarriod who is of th(‘ same fpfrd, or o} tin' 
satno pro,vara, or within the fifth doijn'o on tin* tnotln'i’s side, or within 
tho seventh on t.he fatlier’s side.—Vislinu, xxiv, h-H). 

^ I I 

• ^rrwfTif i 

X 

q^ffl?! ^TmJ^ ^ HTa:?T: fqs?T^^T II 

qTtrq^T:—?, I 

d. Lot a man who has finisiu'd his stinh iitshij), espouse an auspicious 
wife who is not defiled by eoniu'ctiou with another man, is agroeabh', 
non .s'opi 7 ?.do,, younoer in ayo> and shor'er in statan<\ fre<* from di.sa'ase, 
has a brother livinij;, i.s l)oni I'roni a ditlermil nofro and pravoro, am! is 
b(‘yond the fifth and the sevent,h de<(iees from the mother and the fatlnu' 
respectively.—ISajilavallsva, i, .'»'2-r),3, 

« 1 q^wf WTifrr; fq^rl^pn l f^?!T'5TTT'^-qfsrT?jq^ii | 

4. ( A man ma\ espouse a d.unsel who is ) |,he filih ami the soveidh 
(in dt\"ree) on the mot.luu’s .and the fallier's siile respeetivelv.—Vasishtha, 
eit.ed in tlu; Mitakshaia while eonimenlinoon Vajnavalk\.i, i, 58. 

% 1 q'^RTW fq<?wm?f: I 

’qf^lWT ^ TOm-qqTT II 3 l 

9 

q^ qrfq ^qr I 

qsriTfqq: qf?T?TT: ii i 

5. A damsel within the .seventh a,ml the fifth (d<‘ii;ri‘es) from amonff 

iHindlms ( - relations or sopiii.do.K) on the father’s and the mother’s sides 

respectively, should not be marrual, likewise one of th(‘ same (fotro, and 
one of the .sHmc provartt. ( Narada x i, 7 ). 'I’hosi' .iinoncj whom 
marriage rite t»ake.s place within the seventh .iml the filth (degn'o.s) 
respectively, the}’ all with their offspring become degraded ami redueeil to 
the po.sitioii of Sudra.s.—Ntirada cited by |{aghuna,ndana. 

^ I qfsqt q’q qfr^q fqsrri;. 

wwm q^ fq®r<ft qi i i 

<). Shall espouse a damsel not belonging r.o I,he same r/ofro, shall 
avoi<l fiv(* (degrees) on t.he mother’s side, and seven on tiie fatlier’s ; or three 
(degrees) on tho mot.her’.s side and five on the father’s.— Paithfn.isi cited 
in the Mitakshar^ and by Uaghunandan.a, 

IT. 1..—U. 
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^t: fnaqgrfr ?r^*5iT?R:^iTTW*, 

?n^Tf^TirT;, 

7. Damsels coniicotcd on the mother’s or the father’.s side shall not 
be taken in marriage, up to the seventh degree; up to the fifth degree, 
is the opinion of others: all tlie Avives of the father are mothers, their 
brothers are maternal nnolcs, th(‘ir daughters are sisters, their daughters 
are nieces, they too shall not be married, otherwise they would cause 
disorder; this .applies also to the daughter of the j)receptor .—Sumantu 
cited by Ragluinanduna. 

I ?iT g ^ \ 

m ^ ^IT II I 

8. She, who is not c()nnected by pinda or water, is fit for marriage 
among the twice-born classes, as also she who is distant by throe gotras .— 
Vrihat'Manu cited by Raghunandana. 

L I I 

STTt WfHTW II I 

9. Indra ! Come by paths that are praised, to this our sacrifice, accept 
the offering; well-cooked meat is offered ( by us to thee ), which is thy 
due, ns (one’s) maternal uncle’s daughter or father’s sister’s daughter (is 
his due). Veda. 

^rT II I 

10. From the very same common stock are descended the enjoyer 
(husband) and the enjoyed (wife): we marry in the third or we -marry in 
the fourth (degree). 

IX I mmj I 

II w^:~L.\LH \ 

11. Let a man of thirty years m.arry an agreeable girl of twelve years, 
or a man of thrice eight ) ears, a girl of eight years ; one marrying earlier 
deviates from duty, (or one may marry earlier lo prevent failure of religi¬ 
ous rite).—Manu, ix, 94 



CH. III.] 


ORIGINAL TEXTS. 


83 


I ?r: ^ i 

mm ^ ftrm mm ?rS^ ^ i 

mfm ^ T^srt it 
mm ^r^f^rr: i 

^ 1! ?rt: i 

12. If a, ^irl be not, given in maniage when she has reached the 
twelfth year, her mother and father as well as her elder brother, these 
three go to the infernal regions having seen her catamenia before 
marriage. That Bralmiana who Ix-ing blinded by vanity espouses such 
a girl should not be accosted, and should not be allowed to sit at a feast 
in the same lino with Brahmanas; for, he is deemed the husband of a 
Siidra wife.—Yarna, 22, 23. 

J3. ( A man ) shall nut approach *he wife bi'fore the appearance of 

catamenia; approaching, b('C(jnH's degraded, and incurs the .sin of slaying 
a Brihiuana by reason of wasting the virile s(>cd.—A'svalayana cited in 
the Nirnayasindhn. 

% « I fcrcTT ^ fRTT 1 

m: n?:: ii 
Mmw^ \ 

'' '' 

14. 'Fhe fitther, the paternal grandfatlier, the brother, a ndlculya or 
member of the same fanuly, the inothi'r likcwi.so ; in default of the first 
(among ^bese) the lU'xt in order, if sound in mind, is to give a damsel 
in mairiage; not giving, becomes tainted wu'th the sin of causing 
ryiscarriage at each of her courses (before matriage); in default, however, 
of the (aforesaid) givers, let the damsel herself choose a suitable 
husband.—Yajnavalkya, i, 63-04. 

Ui mm iimmft mm %f?T 

15. The faiher, the paternal grandfather, the brother, a .sa/ca/ya, the 
maternal gnandfather and the mother; in default of the first among 
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tliiise, the nc.\l m uMlcr, il' sDiiml in inind, is tin- givi'V of u maid in 
marriiigo.— Vishnu, xxiv, 

I \ I ftr?ri ^ f^^\ i 

wim «^HT% «rf^ I 

rf^n? ^mw, ii ^}v^\ ^? i 

K). 'I’ho r.ithcr luiuMoir shall Lfivc a ^drl in marriage, or with his 
assent the. brother, the maternal Cfrandlather and maternal uneh', and 
a sdiciili/ti, a Ixiiidluinit, likewise ; on failure of all, however, the mother, 
if she is in sound mind ; if she be not in souml mind, the jieojile of the 
same easte shall give a da,msel in ma,rna,ge.—N^rada, xii, 20-21, 

? ^ I fqrfl VSff^ T^frl I 

5 m ^frl if WIrRTTiT1?frr II W^l C, ^ I 

17. A woman i.s iiol. entitled to independmiee : her lather pnjteets 
her in her m.iideiiliood, her husband in her youth, and her .son in her old 
age. - Mann, ix, o. 

I rief ferm, i 

IS. A woman is iie\er entitled to independenee let the lather 

protect her when maiden, the hiisb.ind when m.uried, the son when old, 
.imi ill their delaiill their kinsuu>n.—Vajnavalky.i, i, S.). 

IC. I HTHT fcfrfT rf I 

m^v. ii 

10. 'riie bride is anxious for beauty, her mother lor wealth, her 

lai.hec For edueation, her relalions for f.imily honour (in the bridegroom), 
and all the rest for a sumptuous least. 

I fqm »3TffT i 

ri ^ II 

ffsTT^rif: f 

M iT^:,u?-R 1 

20 . To whom the father has given her, 01 the biother with the 

lathers a.ssent, him .shall she serve while he is a!i\e; and shall not 
disregard (Iicr duties to him) wlieii dead. 
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The iciMtiilitiii <»t Llic beiu'di'^lory s;ici'(!(l l('xls, :iinl the saentice (with 
Homa in the miptial fin*) in honour of (the God) Ihajapati ( - Lord ol 
creatures.) are used in marriages, for the .sa.ke of procuring ^ood fortune 
( to the bride.s); but the gift ( by the father ) is the cause of the staHis 
of husband (or the marital duininion of the husband). Manu, v, ir)l-l.')2. 

' ^ X \ iiffTfiSffT: i 

HT: II 

g ^Trir ii irg:, ii 

21. 1’iic .s.iered niipti.ii liixUs .ire .ipjiilied suhdy |.o\irgins and not, 
among people anywhere, to non-virgui.s , since I,he.se are. exeliuled from 
religious rites. The sacred nu|)Li:i.l tc.'Vl.s are the certain cause ut the 
.saeramenl.' of m.arnage , tluar completion is known by tlu' h'arned to be 
on the. seventh step.- Manu, \iii, 22(1-227 
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iWarriage necessary according lo Sasiras, exceptions. Tiie 

instil tiliiui <d iiiai i ia.oc n liicli i,s (he loimdati<»u of the piinee 
aiul 000(1 ordei- ol society, is eoilsidereil as .sHciaai even hy those 
l\ia.t\ieu it as a i^ivil eontivnd. Aia-ording to tlie ilindii 
Sastras it is more a r(‘liolous th.in a seeiihi!- institution. It is 
tin', last of (he ten saeranieiits or purirviny eeremocii's. The 
Siis'.ras enjoin men to iiiacrv foi (he purpose td' proereatino-a son 
neees.sary lor the eontinualion id’di ' line id' paternal aiiecstors 
aiul for the spiritual henelit ol (lu'ii aiul his souls. Aeeordino t.o 
ourSastrasa man may not at all enter iido (lu' order id' house¬ 
holder, or* the married lile, hut iieiy choose to eontiiiue a. life 
long' studi'iit when he i.s desiroU'' id n/e/.s/m or lihi'ratioii from 
the lu’cessily ol transmigration id souls, or in (dime words, the 
m.'ci'ssity ol repeated deaths and births. ILit. ymi must not 
inistalie for llli'long studeidsall ha.e.helors, moslgd' whom do 
md. marry, not beea.use (hey are avi'isi* to the jileasures of 
niarriage, but because they are iinwilliiig to take u[)oii theni- 
selves (/he res[>onsibilities of eonjugal life'. Thest; do not bear 
the remotest resemblance to the life- 1 .,ng students that are to 
lead llu; austere life ol' real eelibaey. 


Marriage in ancient law, and the religious principle. 


aiieieiit* times 


marriage 


iii\(dved the idea ol’ tlie traiisllir 


In 

of 
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doiiiiiiioii over tho dauisyl, tVoiu the father to the husband. 
Slavery, or tho [)ro[)i‘iotary rii^ht of man over* man, was a 
recoi^uisod irj.stitutioii among all ancient nations, and it appears 
to liavc owed its origin to the iMtria pote.sta.s or the father’s 
dominion and unlimited power over his child. A daughter was, 
an itoin <|,l’ property belonging to her father who could there¬ 
fore transfer her by sabi. gift or other alicmation, like any other 
property : and marriagi^ consisted in the transfer, in any one of 
tli(! said modes, of the parental <lominion over the bride, to tho 
bri<legroom wlu> ae<juir(!d by the transaction, the marital 
domini«m over her. Marriage by ea|)ture was also based on 
th(j same principle. The condition of a slave, a wife, and a son 
or daughtei', was similar in ancient law, a»id founded on the 
same principle of absolute dependence on tlu! one side, and of 
unlimited power, extending to even that of Tde iind death, on 
the other. Tl»o earliest and common form of mari-iage was the 
.sale of the bride for a price [»aid to lier father by the bridegroom. 
The father’s choi<5e in the matter was uniler such circumstances 
likely to be inllueiiccjd more by the amount of the price offered, 
than" by a consideration of the alliance being beneficial to the 
daughter. This purely seliisli and seeulai' principle became in 
course of ])rogress, repugnant to refined feelings, and the 
Hindu sages sought to establish the altruistic and religious 
princi[)le as the only guide for the father’s selection, by laying 
down that th.^. tree gift, of a daughter do(died with dntss ami 
ornaments, to a suitable husband to Ini found out by him, with¬ 
out any other <*onsideratioii than liei- hap[)iness, is an imperative 
religious duty imposed on the father, and by condemning the 
existing practi(;e of m iniage by sale in consideration of the 
or bride's piice, as being unworthy of [)ersons having a 
sun.se of spiritual responsibility, and a |)retension lo purity, 
whose co!idu(!t shoulil be cliaraeterised by higher in-inciples, 
although that ])ractiee might be allowed to Siidras among 
whom [)urity of ctmduct c(nild not be e\[)eeted. • 

Religious and secular marriages* -Accordingly the Hindu 
sages divided marriages into eight kinds for the [mrpose of 
distinguishing those that are approved on account of there 
being no ini[)roper motive (ni the [)art of any person concerned . 
in thorn and are therefore declared to be religious, from those 
that arc condemned on sfune ground or other, and are there¬ 
fore disapproved and pronounced to be irreligious. In tho 
marriage called lir^lima, the father or othci- guardian of the 
bride has to inake a [jifl t)f the damsel adoi iicd with dress and 
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ornaments to a t)achclor versed in tlie Bi ahnia or Veda, and of 
j^ood character, who is to bo songht out and invited ))y tlie guar- 
diftn, to accept the bride ottered to liiin. In I lie Daiva marriage 
the damsel is given to a person who officiates as a pi'iest in a 
^ sacrifice performed by the father, in limi of the Dakshina or fee 
due to tlie priest ; it is inferior to the Ih’ahma because the father 
derives a benefit, which b(*ing a spiritual one is not deemed 
reprehensible. Still inferior '.s the A'rslia inarrifige in which 
the bridegroom mak<‘s a present of a paiv of kine to the bride’s 
father, which is acci'jitc'd for r<digious jinrp^isi' only, <»therwis<' 
the mai-riage must be calk'd A'sura <lescrib( d below. Anofliei' 
kind of approvi'd mari'iage is called Prajapatya which does mh 
materially diher from tlu‘ Brahma, but in which the bridegroom 
a[)pears to be the suitor foi* marriage and he may not be 
baclu'lor, ami in which the gift is mado with the condition 
that ‘you two be jiartncrs for performing st'cnlai' and religious 
duties.” These are the four kinds of marriage, the male issue 
of which confers special sjhritual henetit on tin* ancestors. 

The four disapproved and censured kinds of marriage ai e 
tlie Udndharva, the A'sura, the Jlakshasa, and tin; Baisdi*ha, 
The (;!dndha,rva marriage', whicih is not disapproved by some 
sages, apjiears to be tin' union of a man and a wonnn by their 
mutual desire, and to be effected bv consummation ; this seems 


to be inconsistent with the father’s patria potcsfds ovi'i* the 
damsel, and it appeal’s to relate either to cases where a damsel 
had no guardian, oi’to cases where consummation by mutual 
desire had already taken place, and the law rt'ipiiri's that the 
fatht.’should give his assent to the daughter’s marriage with the 
man. The A'sura marriage amounted t<> a sak' of tlu' daughti'r : 
the Sulka or the bride’s price w.is the moving considi'ration foi’ 
the gift by the father, of the daughter in marriage. The 
Kakshasa ivas marriage by forcible (capture, allowed only to 
the Kshatriyas or military class. Tln^ Baisaeha marriage 
was yie most rejirehensible, as being marriage of a girl by 
a man who had committed the crime of ravisliing her either 
- when asleep or when made drunk by administering intoxicating 
drug. You niu-it not thirdv that this Ts .an inslance in whicli 
fraud is legalized by Hindu law ; the real explanation apjiears 
to be that chastity and single-husbandediu'ss were valued 
most, and so the Hindu law jirovide.d that the ravisher 
should marry the deflowered damsel. It ajijiears, tlu'refore, 
that the Qindharva and the Ikaisdcha marriages were 
preceded and caused by sexual intercourse, in the first case 
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with tlie oousont ortho girl, niid in tlio .^^‘oond hy hwid. 
Tlio A^sura and the Gutidh/irva .sconi to r(*soinl)lo ro,m)<a*tivoly 
the and the Utoi.'i in Roman law wliich, liowovVr, 

jiositivoly torha.«lo tln^ Paisacha marriago, 

Tlio Jlindu i<l(*al of inanlage is, that it is a. holy union lor^ 
the portonnanco of* religions dnti<‘s : Inmc-o, whero the sexual 
pleasure is tin* predominant idt'a in ilu* mind of a ])arly to it, i( 
is disapproved and is condemned as a secular marriage, as di.slin- 
gui.shed from that in which the i«‘ligions eh'inent prevails. The 
custom of marriage of girls hefore |>uhertv p»’ov(‘s that tin* idea 
of sexual j>lcasure is n<»t associated with the h(>ly nuptial ritf* of 
th(! Hiinlus. The legal conscsjuenccs (tftln* ap)»rovcd and the 
condemned marriages, are different ; a wife man i(‘d in an appro 
ved form l>ecomes a I*itlni, hut one <“spous<'d in th.o disa]>j>rov«‘d 
form <loes not hecome a Putni. According to the Mittlkshara a 
Pdf lit, or thelawfnlly we<]<lcd wife, or tin* iinlispimsahle associate 
for religi*)!), hecomes his sdjilm/d, a-inl may hecome his Inur, and 
her hu.shaml also may hecome her heii- : whereas a wife who is 
married in a di.sa[)[)i‘oved form and eonsc(j|u<*ntly docs not hecotm* 
Patni, does not hecome h(>r hushand's .sop/ya/o, and cannot iidiei’it 
from her hiishainl, noi' can he inherit from lier. This «listinc- 
tion, how(*ver, is not reeognisf'd hv our oourt.s, and wives 


espoused in the A'sura marriage whicli though disapproved is 
still prevalent among many classes of ITindns, enjoy the rights 
i'f a Pdfiii <»r lawfully wedded wift*. , 

It should he remaiked that the.se eight kiinls of marriage* 
a,r<* ind really eiglit eliftcrent /h/mv of ma]‘i‘iag(', as th(*y an* 
loosely called ; (In* form appears to he the same in all cases 
(!xee]»t perhaps in tin* (Idndharva and tin* Rak.shasa, namely, the 
gift and acceptaiuN* of the damsel, coupled with I'cligious rites 
which are necessary and more multi])lied in the aj)j)rovod o!h*s. 
Thi.s form of gift and aceoptance seems to he oh.ser\*(*d even hy 
Christian.s, amorig whom it is undouhtedly a survival. 

Definition of marriage, and marriage without conient. 
Marriage is detine<l by Kaghunandana to he the acceptance hy 
the bridegroom, of the hri<le, constituting her his wife. Tlie* 
bride is not, in one sen.se, a rtial party to the marriage which is 
a transaction he^woeii the hri<Iegroom and h(*r guardian, in which 
she i.s'the .subject of the gift. The expression ‘bride’s marriage’ 
is .said to he a figurative one. The Hindu law vests the girl 
absolutely in her parents and guardians hy whom the contract 
of her marriage is made, and hei* consent or non-eon.sent is not 
taken into con.sideration at all : I.L.R., ‘21 B., 21). According to 
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the sages a man has to choose a damsel agreeal)le to himself for 
his wife, and tlie lowest age for his marriage is twentv-four. But 
contrary to the Sastras a custom has grown up according to which 
marriages are negotiated hy the guardians of the bridegrooms 
and are celebrated at an earlier age ; and excepting in a few 
inshinces, tlie real parties to the marriage see eacli other for the 
first time, when they are actually passing throng]» tlie ceremony 
of wedlock. But nevertheless it is an indisputable fact that in 
the majority of instances Hindu marriages, though thus 
contracted, do not prove to be unhappy ones. 

Justification of marriage without express consent. -There are 
many jieri^ins who being diizzled atul blinded by the material 
civilization and the political greatness of the European nations, 
consider their social institutions to be superior t<» those ja-evalent 
amongst the Hindus whose political degradation is attributed by 
them to the assumed inln'ront inferiority of theii’ social organiza¬ 
tion and also of their religion. Marriage hy mutual consent of 
grown U{) men and women is what [>revails among the Christian 
ntitions ol‘ Europe, and is on that account thought to be the most 
civilized and proper form ; whereas the contrary is the rule in 
India, whitth is ihei'cfore taken to be a barbarous usage and an 
<n’il of a grave character. I'lnj Hindus, however, .say that when 
you cannot have your motluirand father, ytaii' brother and sister, 
or any other relation, acconling to your choice, why then should 
yoinhave a wife or a husband ac.coriling b) your own choice ( If 
all otlier dear and near relations are vours without your clnnce, 
you may as well have a wife or a husband dear to you though 
(ihoseii by others; and this is conclusively prove<l by what you 
fiml in Hindu society. The alleged superiority again of marriage 
by mutual con.scnt, is negatived by llie fact of there being so 


many divorces and separations, showing that union by choice is 
not the condition of the happiness of married life. .\s for politi¬ 
cal greatne.ss and degradation, there are pioufe men who wouhl 
say that^the height of the jiolitieal greatness of a nation is often 
the measure of the depth of its religious degradation ; for the 
attainment of worldly prosperity by one nation is frccpiently 
accompli.she<l at the expense of others, and, therefori;, by 
transgressing the rules of religion. 

Early marriage of Hindu girls, father’s duly.— It i.s a roli 
gious duty imposed by the Hindu Sastras upon the father or 
other guanlian of a damsel, that she should be disposed of in 
marriage at a tender age not earlier than the eighth year, but 
beft>i‘o the signs of puberty make their appearance. 1 he reason 
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of the rule appears to be three-lbld. The first is,— that marriage 
should be coutraoted from a sense of religious duty, and not 
from a desire of sexual pleasure, and so the immediate gratifica¬ 
tion of it is made im[)ossiblo. The second is,—that by marriage 
a girl becomes not only the partner in life of lier husband, but 
becomes a member of the joint family to which her husband 
lielongs ; and that, therefore, being admitted into the family 
at a tender age wlien her mind and character are yet unformed, 
and placed amidst the associations and peculiarities of the family 
of her husband, she becomes assimilated to it, upon which she 
is, as it were, engrafted in the same way asa mend)er born in it. 
The third reason is, -tlie anxiety felt by the Hindu higislators for 
securing the chastity of females, whicli is the foundation of the 
happiness of home, of the belief in the reality of the family tie 
and relationship, and of the mutual love and atfeetion of the 
relations towards each otlnn- based ther(u)n, whicili are so promi¬ 
nent 111 Hindu society. The two strongest })i'opensities to whicli 
man in common with the lower animals is subject, are tlie desire 
for food and the desire for otfspi ing. With the first he is born, 
and the second ma:uifests itself later on at n certain stage of 
development: and marriage ofa damsel IxToihj that age is strictly 
enjoined, so that her mind may be concentrated on her husband 
alone as the means for the gratifications of that apjietite. And it 
cannot but be admittfsl that in the generality of cases the 
attachment that grows u[) between the husband arid tlm wife 
is of the strongest kind, and tlie devotion of Hindu wivi's to 
their husbands is unpaialleled. 

It should, how'ever. he j)ai‘ticularly noticed that while the 
Hindu sages enjoin the early man-iage of females, they do at 
the same time, coiulcnm in tin; sti-ongest terms, the [iremature 
consummation of the same : (Text No. lo). 

I have alread}’^ told you that acitordiiig to modern practice 
even the bridegroom is a mere jiassive agent in marriage. Our 
Sdstras, however, appear to lay down that he should bo a fj'oo 
agent in this matter, and contract it at a mature age when he is in 
a position to fully understand the responsibilities of conjugal life. 

Early mai-riage such as at [iresent prevails in our society is 
considered as an evil by many ‘educated’ Hindus. Some con¬ 
demn'the early marriage of females on the ground that it may 
lead to premature (jonsumination. Others disap{>rove of early 
marriage of the young men that are prosecuting tlieir studies as 
students. They do really condemn the modern praqtice in ,so 
far as it is contrary to the Sfistras. 
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Objections to two rules i f marriage, considered. —Exception, 
however, is lahoii to the two rules of the Sdstras, -the first of 
whicli iiuposoR the duty oii’the fatliei-or other guardian of girls, 
of providing tliein witli suitable husbands before puberty ; and 
^the secoi'.d of which enjoins all men to enter into inatriinony. 
The objection (o the tii’st rule has arisen from the fact that 
the observance of the rule entails ruin upon fathers of daughters 
in c<)nso(|uence of tlui heavy expcimlitun! tliey are compelled to 
incur in disjiosing of their daugliiers in marrisge, A most per¬ 
nicious custom has been growing up in our society according to 
winch brid(!yTooms ar(^ be(*oming marketabh! things, aiul extor- 
tionate demands are ma<l(! by their guardians, that are to be 
satisfied by tlie bri<le’s fathei’ in order to bring about the 
marriage The custom owes its oi igi.i to tln^ vanity of the 
Cahnitta ])e()])I(', but it is gi-a,dually extending its mischievous 
iiifluence over the Muffassil. It is detrimental to the best in¬ 


terests of the Hiiulu community, and diiv(dly or romotelj^ it 
affects (‘Very nnuiila'r of Hiudu soei(‘ty, not excepting* those 
that blinded by a short-sighted j)oliey belie\e tlu'inselves to be 
gainers. Tln^ eood sense of the Hindu eommunitv s(;ems to have 


left them altogether, as in a matt(‘i‘ of such vital imptahince to 
their society tinw do not (‘xei't themselv(‘s and make any efforts 
to put down the growth of this ropi'chensibh* custom. 

Th(^ objer't'ion to tlu' second rule is of a very serious charac- 


tei;. F^y tin* contact, with Western civilization the ideas i-egard- 
ing comforts ha\'(' expanded umuigst all classes of peoph*, 
‘educated’ (H* not ; tlu‘ sinpheity in the habits of Hindu life 
is pa. sing away ; and mai riage is almost come to be regaided 
as a luxury, its responsibilities having b(‘c<.>mi' lu'avier than 
before. To tin; ( arly and imiu'ovident maniages is attributed 
the want of s('lf-res])ect, s(‘lf-reliance, iijdepi'iah'nce and entei'- 
]>rising spirit, that, in one .->(‘ns(‘, chara<*t(‘ris('S the Hindus, and 
that is thought tohaveled to tludi' present political degradation. 

The Hindu civilization and tin; W('stein <‘ivilization aic 


different in (diameter and sonu.'what opposed to each other. 
•The western civilization is din'cted to the jiromotion of the 
happiness and ])ros])erity in this w(»rld, of llu; people of the 
ditferent localities ri'spectively, that constitute different political 
states. Whereas Hindu civilization is direct cd to the attainment 


of jiappiness in the next woihl in the true sons(‘ of the term. 
For according to tlie Chidstian belief, their next woild is not to 
commence until doomsday ; while according to the Hindu 
belief, it tsornraences immediately after death, when the human 
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soul attains liberation or eternal beatitude, or assumes another 
heavenly or earthly bod}', according to its merits and demerits. 
The Hindus are therefore more religious than worldly. Self- 
abnegation, self-sacrifice and self-liumiliation are necessary for 
the attainment of their religious aspiration, and the passiveness,, 
the mildnes.s, the tenderness and the dependent spirit of the 
Hindus, are the effects of their institutions moulded in a way 
calculated to subsei ve tliat purpose. 

Tlie great (|ue.stion, tlierefore, rehdieH to the mmmnm hontim 
and tlie mode of its attainment, and the continuance of our 
in.stitutions depends u]M)n its .solution, or rather upon the belief 
in this respect. 

It cannot but be admitted, however, that tlie rule itself is 
required by the law of nature, aiid non-compliance witli it is 
attended witli illegitimacy ami various othej* vices. 

The questions relating to Hindu marriage may be dealt 
with under five heads, namely, (1) prohibited degrees for 
marriage, (2) inter-marriage between different castes, (2) 
liability and guardianship for marriage of maids, (4) betrothal 
a?id ceremonies effecting marriage, and legal consecpnmces 
of mari iage. 

PROHIBITED DEGREES. 

Principles of prohibited relationship for marriage.— The 

principles on which marriage is prohibited are discu.s.sed ah 
B entham’s Theoiy of Ijcgislation. TJie joint family system, 
which is a cherished institution of the Hindus, and which is 
the normal condition of their societ 3 % accounts for the prohibi¬ 
tion by the Hindu sag(>s, of marriage between larger number 
of relations than by other systems of jurisprudence. There 
are strong [diysiological reasons in sup[)ort of the rules of 
Hindu law on this subject ; and the same social reasons that 
render it necessai y to forbid the marriage between brothers and 
.sisters, would justify the prohibition of marriage between rela¬ 
tions that may be members of a joint Hindu family. Those rela¬ 
tions that are called to live together in the greatest intijuacy 
from their birth, as well as those, one of whom stands in loco 
parentis to the other, should not bo allowed to entertain the 
idea of marrying each othei-, and an insurmountable barrier 
between their nuptial union should be raised in the form ..of 
legal jirohibition, .so that the belief in the chastity of young 
girls, that powerful attraction to marriage, may be maintained 
unshakeiL The Himlu logislator-s, however, are so anlcious to 
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secure the foundation of this belief, that they ordain it to be 
an imperative religious duty of the father and the like relations, 
to dispose of damsels in marriage before the signs of puberty 
make their appearance, so that there might not be the shadow 
vf a doubt in that respect. 

Sages and Vedic texts on prohibited degrees. —I have already 
told you that the different sages liave laid down different rules 
on the subject of prohibited degrees fur marriage (p. 70). Most 
of their texts are given at the commoneement of this chapter. 
(See Texts Nos. I-10). On a perusal of these you will 
perceive the divergence between them ; Manu prohibits the 
largest number, while l^iithinasi the smallest. There is another 
important respect in which Manu am* Sumantu differ from the 
other sages, naitiely, that the funner pi'ohibit the same nund)er 
(»f degrees on both tlie fathei‘’s and the mother’s sides, whereas 
the others f<i>-bid a larger number on the father’s than on the 
mother’s side : the former view ap[)ears tOj^ he agreeable to 
[)o})ular feelings and in aceoi’dance with the" actual ])ractice. 
Aiiother point deserves .special notice, namely, that the language 
of Manu’s text clearly shows that the rule propouTuhnl by liim is 
I’ecommendatory in cliaracter ; and the actual usages of marriage, 
prevalent, in various localities and among divers tribes, prove 
the rules projujuiided by all the sages to he of that character. 

Of the two Vedic texts (Nos. *.) and 10) one says that damsels 
of the third and the fourth degrees are espoused, evidently on 
the mother’s and the father’s side ri'spectivoly : while the 
other im[>lies marriage of cognate first cousin.s. 

Customs thereon actually observed. - It is worthy of special 
remark that Paitln'nasi’s alferunfire rule prohibiting in\\y Jire 
degrees on the father’s side, and f/ure on the mother’s, is 
actually observed in practice by the Bnihmanas of Bengal ; and 
that the VeeO'r /c.r/.indicating marriage of the fathers sisters 
dauffhter and of the mother s brother s dmi<iht.er, and thereby 


implying the prohibition of only two degrees on both side.s, is 
actually in practice by even the Jh’dhinanas of Madra.s, 

ahd by the Kshatriya holders of im})artible estatt^s in the Jungh* 
Mahals of West Bengal, and also by the Kshatriyas of many 
other places. There is an well-known pj ecedent of marriage of the 
maternal uncle's daughter, namely, the espousal by the Kshatrij’a 
prince Arjuna—the hero of the battle of Kuruk.shetra, that in¬ 
ternecine war which extirpated the warrior class of India,— of 
Subhadrd tlie beautiful daughter of Vasudeva and sister of 
Srfkrishna the incarnate iJeity. 
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Table of prohibited degrees by different authorities. —The 

following table shows very clearly the diversity in the numbers of 
degrees of cognate damsels piohibited by didcrent authorities:—- 


Author Uieg. 

Prohibited on 
father’s side. 

Prohihited on 
Mother's side. 

Mann 

7 

7 

Snmantn ... 

7 

7 

Do. savfs, according to others ti 

5 

Vishnu 

7 

.5 

Y6j naval kya 

7 

5 

Vnsishtha 

6 

4 

Paithinasi 

- 1 1 

•5 

8 

Yajurveda 

8 

2 

Vedio text 

2 

2 

Mita'kshara' 

on prohibited connection for marriage.—1 have 


already given 3 ''ou the substance of the comments made by the 
Mitdksliani u[K)n the texts of Yajnavalkya on this .subject 
(pp, 08 - 7 -^), while discussing tins (bdinition of the term Bfin(0nt. 

The texts of Yajtiavalk^T^a are cited at page's 51 and HI .s?/y>ro 
and with a view to enable the students to correctly understand 
the subject of Sapinda relationship for the purposes of marriage 
as well as of iidieritance, the original ])assag<'s of the Mitakshard 
bearing on the subject, with their translation, hav(' been give n 
at pp. 52-.')G HHpra^ 

I think it necessary to give some details in the ])re.sent 
connection. The Mitdkshard says that the qnaliiieation that 
the bride should be wow-so.pinda applies to all castes, for 
the mpinda relation.shij) exists everywhere : but the qualifica¬ 
tion that she .shall not ))elong to the .same r/ofra and prnrara 
applies only to the three ^regenerate triin^s ; although- the 
Kshatriyas and the A^aisyas have no gulyas of th^ir own, and 
therefore no pravarasi, yet as thej^ have golra.s and pravcmis 
derived originallj?^ from their ancient Gurus, the rule is applied 
to them also ; in support of this a text of A'svala^’ana is cited : 
and then the Mitdkshard goes on to saj^ that the status of 
wife does not arise (among regenerate tribes) should the bride 
be a mpinda or sa’ni/ma-gotra or mmdna-pravnra ; but the 
status of wife does arise although she may be diseased or the 
like ; for (the text No. 8 is merely^ recommendatory and not 
mandatory as regards the other qualifications of the damsel to 
lie chosen for marriage, since) there would lie only inconsistency^ 
with perceptible hind not with arij" spiritual) reasons (in case 
there be marriage of damsels having the other disqualifications 
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mentioned -in Yajnavalkya’s text, such as disease). Then 
the Mitdksliard observes that as the qualification that the 
bride sliall be mm-sajnada, i. e., non-relation, is too wide, 
' according to the meaning of the word mpinda already 
Explained, IUlmel 3 ^ a relation connected through the same body, 
therefore YAjnavalkya has added, -^d>vyond the Jifth and 
the seventh from the mother and the father respectirelyf And 
then goes on to ex])lain this text in the passage which has been 
cited at pciges 53-54 supra. 

From the comments of the Mitakshara in that passage it 
appears to follow that the Jifth and the .serenth" are to be 
counted from the motlier and the fatlier res})ectively, and that 
the seven ancestors oji tin? father’s side and the five on the 
mother’s, may be traced tlwough males oi* females, or both ; 
foi‘, although the Sanskiit word foj- degree is pvrnsha wliich 
also means Ji, male, \’et it cannot on that account be conteiidcd 
that the linos must pass tlirough the males onl}’, inasmuch as 
ij) computing the five degrees on the mother’s side, the mother 
is taken as om; degree or ^>ava.s7e/; ajid ] liave already told 
you thiit according to tlu' latest commentators the downward 
lines from eacli of tin* ancestois may pass through males 
^or females inditfenMitlv. lienee tin! maternal relations of the 
paternal as well as of the mat(!i-nal grandfather, and of the 
{)at<!J‘nal great-grandfathei* ap[»ear to be prohibited by the 
alxfve I'ule of sapinda relationsliip for marriage; if the rule 
prohibiting live degrees from tin* mothei’ of the proposifua bo 
extended to tin; maternal relations of the fatlu*r and other 
paternal ancestors. inst('a<l of applying the rule of seven 
degrees (»n the father's side to the maternal relations of the 
paternal ancestors. 

L(!t us now see what the later commentators sa}'' on the subject. 

Later coiflmentators on prohibited degrees.- The rules re- 
gar<ling })rohibited degrees, extracted from the foregoing texts 
of the sfigos, 1 ) 3 ' Kaghunandana in his Udvdhatattva, a treatise 
said to be respected in Bengal, are to be found in Dr. llanerji’s 
valuable Tagoix! Ijectures on the subject (pages (iO-GT). The 
same rules ai o reiterated by Kamalakara Bhatta, the author of 
the Nirnava-sindhu which is regarded as an authority in the 
Benares School. 

The rules contained in these works may be .''Ummarised us 
follows : 

I. A Hiun cannot marry a girl of the same (jotra oy prnvara. 
This rule Ts called oxogam 3 ^ . This rule does not appl}’^ to the 
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Stidras who are said fco have iio gotran of their own ; hut it 
applies to the Kshatriyas and the Vaisyas, alihougli it is alleged 
that neither have they any (jotm of their own. The (jotras {)f 
those three inferior castes are sard to he those of the Gurus or 
preee[)tors, or the priests of their ancestors. 

II. A man cannot marry a girl who is a cognate relation 
of any of the following descriptions ; 

{(i) If she is within the seventh degree in descent from the 
father or from any of his six male ancestors in the male line, 
namely, the paternal grandfather and so forth. 

(/>) If she is within the fifth degree in descent from the 
maternal gramlfather or from any of his four paternal ancestors 
in the male line, the five degrees from the mother being counted 
by them exclusive of the mother. 

(f) If she is within the seventh degree in descent from tin; 
father’s haiidhics or from any of their six ancestors throngli 
whom the girl is related. 

(d) If she is within the Kfth degree in descent from the 
mother’s handhns or from anv of tlieir four ancestor.s, throuirh 
whom the girl is related. 

III. A man cannot mai’iy certain damsels thougli tliere is 
no consanguine relationsliip between them. Tiny are the step¬ 
mother’s sister, her brotlier’s daughter, and ins daughter’s 
daughter; the paternal uncle’s wife’s sister, and the wife’s 
sister’s daughter, and the preceptor’s daughter. This lule 
appears to be of moral obligation oidy, since it is not respected. 
Accordingly, it has boon held that a marriage between a 
Hindu and the daughter of his wife’s sister is valid : Raguv v, 
Jayay I. L. H., 20 M., 283. 

The secemd rule is .somewhat com[)lieated. The following 
diagram will enalde you to understand witlioiit difticultv, those 
that ai‘c [irohibited by this rule, csiiecially by clau.sCs (r) and {tl). 
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P is the bridegroom. F, to F. are his .seven jiaternal 
ancestors iu the male line; F„ to F,.^ are his father’s five 
maternal ancestors in the male line; F... to F,. are his 
mother’s five paternal ancestors in the male lino ; F,„ to 
Xre his mother's tliree maternal ancestors in the mule line ; 

and B., are his father’s hfindhns ; and B', B" and B'" are his 
mother’s hatuUuis. 

The damsels that arc prohdnted to a man by the .second 
rule are tlioso that are within the seventh degiee in descent 
from to Fj.., from B^, B„ and B.. and from S, ; and that 
are within the fifth degree in de.scent from F, , to F.,,,, from JF, 
B" and B'", and from 

To this rule there is an cACt'ptitm, namely, that a girl, though 
within the .s(‘venth or the fiftli degree as above described, 
may be taken in marriage if .she is removed by three ffofras, or 
in other words, by two intervening .so that there must 

be four ditferent (j<)fra>^ in the line of relationship including 
those of the bridegroom and tlie hi-id« ; but according to some, 
live such yotras are necessary. This shows that the lines of 
descent from the ance.stors may pa.ss through females only, who 
are transferred by marriage to different yotras. 

Observations on the above rules. -lT[)on a can ful study and 
V-onsideration of the above rules, the te.vts from which tlicy are 
deduced, and the reasons by whiiili they are siqiportinl, the 
folhfwing observations suggest themselves : 

1. The Brahmanical commentators .say, as I havi; already 
told you, that the Kshatriyas, the Vai.syas and the Siidras have 
no yotraa of their own, and that the yotniii they have, are 
those of the proeo[)tors or [iriests t)f theii’ ancestor’s ; yet they 
maintain that the Kshatriyas and the Yais^'as cannot marry 
within their yotraft, but the Siidras can ; altlnrugh the i-eason 
assigned in support of this distinction, does not appear to bo a 
cogent one. 

2. Ill construing the texts (Nos. 1- 7) [irohibiting certain 
number of degrees on the motlier’s and the father’s side, the 
later commentators restrict the counting of the upward degi-ecs 
to the male line of the paternal male ancestors only, of both 
the mother and the father, as in the first arrd the third line in 
the above diagi’am ; although in counting the descendants of 
each of those ancestors, they admit that the lines of descent 
may pa.s.s through both males and females indifferently, but in/' 
reason is assigned for drawing this distinction. They then 
deduce the prohibition of the relations indicated by the second 


11, u—13. 
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and the fourth line of ancestors in the above diagram, by 
putting a forced construction on the text (No. 5) of Narada, 
which ordains that a girl within the seventh and the fifth from 
among the handlms or relations on the fatlier’s and the mother’s 
sides respectively, is not fit for marriage,—by taking the word 
baudliu in that text in tlie limited sense of the nine cognates 
enumerated in a particular text (Mit. 2, C, 1), although there 
cannot be the sliglitest doubt that Narada intended by that 
text to mean and include all the prohibited degrees both 
agnates and cognates, and that he employed the term handhu 
in the sense of sapinda. 

The truth seems to bo that the later commentators found 
practical difficulty in avoiding all the damsels, coming within 
the rule, by counting the Ujiward degrees through both male 
and female ancestors without distinction ; so they thought it 
desirable that the doseeiidants of tht>‘ (bur lines of ancestors 
given in the above diagram should oidy be [irolubited, and 
accordingly they put their own ]>oculiar construction upon the 
texts for supporting their foregone conclusion. 

3. That the later commentators count the uundier of 
degrees from the mothoi' and the father i-esjaictivcly, by 
excluding the propositus and a,Iso the mother as sliown in the 
1st, the 2nd and the 3rd line of the diagram, while the 
Mitdkshara counts from the jiarents by excluding the projiosittis, 
but it includes the mother as one degree. 

4. That the seventl) and the fifth descendants of the 


father’s and tin', mother’s baudLus ros])Octiv(!ly are jirohibited ; 
and they are the ninth and the scventli respectively, from the 
nearest common ancestor of the propositus : but there is no 
reason for this special rule. 

5. Th.at the sixtli and the seventh descendants of to F, „ 
who. are P’s father’s maternal ancestors, are proliibited to P, 
but not to his father through whom they are related to P ; or 
in other words, those relations of the father are not sapindas to 
him for the purpose', of mai-riage, as they are on his mother’s 
side and beyond the fifth degree ; and yet they are sapindas to 
his son,—a monstrous proposition sought to be explained by 
what is called “the analogy of the frog’s leap” which is beyond 
the comprehension of human beings save the. narrow-minded 
and speculative Sanskrit writers of the dark age of Mahomedan 
Iftdia. 


6. That there is no I'eciprocity; for, P cannot espouse 
many damsels, whose brothers, however, may, according to the 
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abo’^o rule, marry P’s sister, and vice versa. This appears to 
1)0 opposed to tlie popular notion according to which, A may 
marry B’s sister, if B may marry As sister. Tlicre is no reason 
why a larger number of d('groes should be ])rohibited on the 
'father’s than on the motlier’s sid(', so far as rolationshiji is 
concerned ; for, tin; liuman body, says tln^ Garbha-Upanishad, 
consists of six parts, of wlucli tIir('C, namely, bone, sinew and 
marrow are derived from the fatluir, and three, namely, skin, 
flesh and blood, from tlui mother. 


7. That marriages do, often, take [)lac(i in contravention 
of these rub s even among those who would follow the same, by 
reason of the ignorance of distant ja'lationshij), owing to the 
diflieulty in tracing out the relationship at the present time 
wdien peoplf! imhuic.d by the sense of secni'ily to life and property, 
enjoyed under the Bj-ilish riih', set up ])ormanont dwelling 
hous(;s in jdaces distant from their ancestral homos, where they 


la^side f )i‘ the ]>raetieo of any pi-ofossio)) or calling, or foi‘ service, 


These rules not all followed in practice. -T have already told 


you tliat l.lu'se jaih's are not followed in [)i’actice. 
usages ])revail among ditha-ent tribes and in different 


])iffercnt 

localities. 


Thej'o is so miud) diveigence hetwocni I he sages as well 


J)ctw(;en the commentators on this subject, that it would not be 
safe to (mfbi‘co their views as binding rules of conduct. The 


rule ])rohibiting marriage within the same (jotra. which appears 
to^oc followed by the Brahmanas in all [)lfices, is, however, too 
extensive, but it was laid down at a time when there appears 
to have been a local union of the fa.mili('s having tlui same 70 /m 
and pvavara. When this rule does not aj)])ly to Sudras, there 
is no reason why it should a]>ply to the Xshatriyas and the 
Vaisyas, as tlnjse throe; tribes stand on the same footing in this 
respect, if what the t;ommentators stiy be correct. The Bengal 
Kti^aisthas, ’however, follow this j-uh; in practice, and do not 
marry within their (/ofra, jilthough they are supposed to be 
Sudras,* by reason of their o\)servanco of sorne usages prescribed 
for the latter. It would seem reasonable that the legal rule of 
prohibited degrees for marriage cannot be ditferent for different 
castes : hence, it would follow that what is valid marriage 
among the Sudras is also valid oven among the Brdhmanas, 
notwithstanding special rules to the contrary, which should 
be treated as Laws of Honour, tlie violation of which will not 
invalidate the marriage, but will simpl}’ lower the position of the 
transgressor : (see text No. It is useless to discu.ss this point 
at length, as the rules are not followed in practice, by all. 
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Customs contrary to Smritis. —Even the custom of marriage 
within the (ntfra, is found to prevail among certain sections of 
the Brdlunanas : see suh-judge’s judgment in Devi v. Bani 
Radhu 31 I. A., ICO. It has already been said that in Madras 
there is a custom prevailing even among the Brdhmanas, of' 
marriage of a man with his maternal uncle’s or paternal aunt’s 
daughter. There is a text of the Sruti (text No. 9) in support 
of this custom, aiul tln^ instance of Arjuna’s marriage with 
Suhhadrd, his , maternal uncle’s daughter, forms an well-known 
precedefit. Tliis custom appears to be observed by Ksliatriyas in 
many places. It prevails among the families owning impartible 
Rajes in the Jungle Mahals of AVest Bengal, that claim to be 
Kshatriyas. The reason for this laxity has already been stated, 
(p. 71). It should be noticed that for the purpose of marriage 
there is no mpinda relationship between cognates, where or 
among whom this custom prevails. 

The practical rule of prohibited degrees —for our courts t<i 
follow, is, as I have already told you (p. 71 sit/pra), to jwonounce 
a marriage to be valid, which has bee)j celebrated in the 
presence, and with the presumed assent, of the relatives and the 
caste-people. 


INTEIIMARIMAOE BETWEEN DIFFERENl' CASTES. 


The caste system -is the peculiar social organisation of ‘the 
Hindus. There being no rational principle upon which the 
hereditary caste systein, irre.spective of qualifications, could be 
based, it is generally represented by comparatively modern 
writers of the Brdhmanical class who are most interested in 
maintaining it, to be a divine institution existing from the 
beginning of creation. But the sacred books contain no 
uniform or consistent account of its origin : “the various 
accounts of it given by the different works of ancient Sanskrit 
literature, you wdll find, collected togethei' wdth considerable 
research by J)r. Muir in the first volume of his Sanskrit 
T«xts. 

In some of the Purdnas, castes are described as coeval wdth 
creation ; while there are others which say that originally 
there was but one caste which became multip%d in the Tretd 
or ij^ird age of the world owing to deterioration of men. The 
M^Mbharata^ categorically asserts that at first there was no 
distinction of classe.s, but that these have subsequently’ arisen 
out of differences of character and occupation ; andthat the ' 
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title of a person to recognition as Brdhmana depends not on 
heredity, but on possession of superior merits : - 

i mm ’erin 'fwr i 

' ^ mm m mimrm n 

mi: I m mm m m \ 

mfimr m n 

I Tmm mm m i 

m m mmm 's\ft m ^iww; ii 

mi^Mm ^mw: ^?r: i 
m wtTT mi n Tf?T i: 

^^Fi?xrlfw % mm}m i 

“Yudhisthira said, lie is ordained to bo Bi'ilbniana in wlioni 
are found truthfulness, charity, forgiveness, uprightness, liarni- 
lessness, austerity and compassion. 

“The serpent said, but (.) Yudhisthira, even in Siidras (are 
-found) truthfulness, chai-ity, absence ol’ wrath, harnilessness, 
tenderness to living i>eings and compassion. 

“Yudhisthira replied, If in a Siidra (by birth) the character¬ 
istic (of Brdhmanas) exists, and in a twice-born (by birth) the 
same does not exist, then the Sudra (by birth) should not be 
(regarded) a Siidra, nor the Brdhmana (by birth) a Brdhmana : 
he is ordained O Serpent! a Brdhinana in whom is observed 
the characteristic, and he in whom the same does not exist 
must be called a Siidra, &e.”—A'jagara-parva, eh. 180. 

In the ^hdgavat-Gitil a chapter of the same work, the 
Blessed Lord said,— 

• mn mm i 

“I created four classes by the different distribution of 
qualities and actions.”—4, 13. 

Binhifw TifwwTfn i 

• vpi mwmif mm\mm ii 
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wViSf it ^raiwT^ I 

ipm ii 

afftnfhn?^Tf^«T liir wtr i ^ 

^tr TRl^Tftr ^Wl^W* II 8^ 8« \ 

“Of Brdhmanas, Kshatriyas and Vaisyas, and also of Siidras, 
O Enerny-vanquisher, the actions are different by reason of 
qualities sprung from the state of Self (or soul): (41). Equanimi¬ 
ty, control of senses, austerity, purity, forgiveness, and straight¬ 
forwardness, knowledge, realisation of knowledge, and belief 
in next world, are the Brdhmana’s action sprung from the 
state of Self: (42). Bravery, spirit incapable of bearing insult 
or censure with impunity, fortitude, dexterity, and also not 
flying from battle, generosity, and commanding disposition,' 
are the Kshatriya’s action sprung from the state of Self: 

(43) . Agriculture, cattle-tending and trade are the Vaisya’s 
action sprung from the state of Self; and the Siidra’s action, 
sprung from the state of Self, has the character of service : 

(44) . GftJl—xviii, 41-44. 

This revelation by the Blessed Lord ordains that it is not “ 
by birth, but by qualities and conduct due to his psychic state 
determined by the Admshta, that the caste of an individufil is 
determined. 

The Bhagavata-Purdna called also Srfrnat-Bhdgavata 
assigns difterent natural dispositions and qualities to the four 
castes, and assumes them to be hereditary, as a general rule, 
but concludes by asserting the possession of the dispositions 
and the qualities to be the sole test of the caste of individuals, 
thus,— o 

litw tNrt i ^ 

which means*—“Whatever (dispositions and qualities) .have 
been described as the distinctive mark indicative of the caste 
of a man, if the same are found also in another (i. c., in a 
person of a different caste by birth), then he shall be designated 
by^that very caste (which is indicated by the qualities, and not 
by the caste of his descent.)’' 

This view that qualiflcation is the test of caste, ?b indicated 


■F' ik 
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CASTE NOT PEACEFULLY ESTABLISHED. 

in several other passages of this work, one of which is as 
follows,— 

'wliich means,—“The three Vedas are not fit to be heard by 
females, Siidras, and dvija-baudhus" i. e., male relations of the 
twice-born, or in other words those males that are descended 
from the twice-born, but are not themselves so by qualification. 
* There are also many passages in the Smritis, indicating the 
possession, by a man, of superior qualities to be necessary for 
his being a member of the Brahmana casie in which he is 
born, and laying down that for certain conduct a Brfihmana 
shall be reduced to the position of Sudras. The converse case 
of a person of inferior caste being admitted to the superior 
rank by reason of endowment witli good qualities, appears to bo 
laid down in a few texts wliieh, however, are interpreted by 
the commentators to be applicable to an exceptional case. See 
Mann, x, G4-65. 

Heredity therefore, is the rule of caste, subject however to 
a theoretical exception based upon possession or absence of the 
characteristic (jualities. But practically the caste system has 
become hereditary and has lost the principle upon which it 
seems to have originally boon founded. 

Twiceborn and Sudras. —The Smritis, which have thurst 
into prominence this system, divide men into two large classes, 
namely, the Sndraa and the J'wice-boru. ThtJ study of the 
sacred literature forms the principle of this distinction. They 
ordain that by birth all men are alike to Sudras, and the second 
i^birth depends on the study of the sacreil literature. Thus 
Sankha one of the compilers of the Dharma-Sdstras declares,— 

^ %% 5T f^r li 

which means,—“Brahmanas (by birth) are, however, regarded 
by the wise to be equal to Sudras until they are born in the 
Veda (i. e., learn the sacred literature), but after that (i. c., this 
second birth) they are deemed twice-born.” 

Passages to the same effect are found in most of the codes, 
according to which the recognition of toe title of the Twiee- 
bom to superiority over the Siidras, depends upon acquisition 
of the knowledge of the Vedas. 

= Cost# fiot peacjeftilly established.-—The caste system does not 
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appear to have been peacefully established, iu so far as 
regarded the division of the Twice-born into three castes, 
namely, Brdhmaua, Kshatriya and Vaisya : the Brihinanical 
pretension to .superiority was resented by the Kshatriyas from 
the first, when the Bralniiauas appear to have been compelled 
to admit into their class Visvdmitra and his clan who according 
to them, had been Kshatriyas before. The exaggerated story 
of Parasurdma the Brdhmanical hero extirpating the Kshatriyf, 
race thrice seven times, and the anecdote of Rdma the 
Kshatriya prince defeating that hero, proves the continuation 
of the antagonism between the two castes, which is deprecated 
by Manu (ix, .322) who advised them to cultivate friendly 
feeling toward.s each other, not perhaps until after the 
propagation of Buddhism by a Kshatriya prince, inculcating 
equality of men, and so striking at the root of the caste 
system. This compelled the Bidhmanas to reduce their 
pretensions b}^ promulgating the Tdntrikism which was a 
compromise between the Brdhmaiiism or caste, and the 
Buddhism. By their intellectual superiority and monopoly 
of the Sanskrit literature they have, liowever, succeeded, by 
fair means or foul, to maintain their ascendancy to .some 
extent. What turn the system will take, is yet to be .seen, 
now that the people have been emancipated by the benign 
British rule, from the religious, moral and intellectual thraldom 
under which they used to labour before. 

The number of castes. —It is said that there were originally 
four castes, namely, Brdhmana, Kshatri 3 ^a, Vaisya and Siidra ; 
but subsequently the various mixed castes have come into 
existence by either intennarriago or illicit connection between 
them and their issue in all sorts of combination, so that we 
find a distinct caste for each occupation which is said to be its 
own. This rather leads to the conclusion that ihost of these 
mixed castes must have been in existence when the system was 
introduced, if the occupations be taken to be the guide! 

It should, however, bo observed that having regard to the 
differences of character and occupation, the members of every 
political society are divisible into four classes eoiTe.sponding to 
the four castes of the Hiucius. Those distinguished by 
intellectuality, learning and religion are the real leaders of 
society. Next in importance are persons forming the royal class 
or the warriors on whom the safety and the very existence of 
the state depends, and who are characteriEed by physical 
agility, courage, administrative capacity and intelligence. Then 
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come those concerned in the production of wealth by agriculture, 
trade, and so forth, requiring intelligence and a lower standard 
of morality. And lastly, the labourers serving the preceding 
classes or practising the mechanical or similar arts, distinguish- 
'ed by their capacity for physical labour, and spirit of depend¬ 
ence. The virtues and qualities requisite for distinction in 
these occupations, as well as their importance to society are 
taken into consideration for fixing the relative rank of the four 
classes ; and the common story of their origin is nothing more 
than an allegory representing society, and its difterent classes 
of members, as one human body and its limbs respectively. 
The fact that there are as many castes as there are occupations 
proves the origin of the institution. The explanation of the 
mixed classes by supposing them to be the issue of inter¬ 
marriage appears to be a play of imagination : where the 
abstract qualities of any two of the four tribes, were thought 
requisite for filling a particular occupation, persons following 
that occupation were supposed to be descended from the off¬ 
spring of an inter-marriage or illicit connection between a man 
of the one tribe and woman of the other. Thus the Ambasthas 
or the members of the physician caste of Bengal are imagined 
(o be a mixed caste sprung from the issue of a Brdhmana 
father and Vaisya mother : a physician resembles a Brdhmana 
in his general culture and learning, and also a Vaisya inasmuch 
as he does in a manner trade with his learning, and so the class 
is fancied to be mixed of the said two tribes, the worse quality 
being supposed to be derived from the mother and the better 
from the father. The number of castes appears to have 
increased with the increase of occupations, in the course of 
. progress; for, later writers enumerate many that are not 
mentioned in,the earlier works, and they describe the origin of 
the new castes according to their fancy. 

It should be here remarked that the Siidras are not now 
the lowest class, as is generally supposed ; for, all the mixed 
castes that are deemed to be descended fronr the issue of a 
superior mother and an inferior father, are ranked beneath the 
Siidras. The latest Sanskrit writers on castes say that pure 
Siidras as well as Kshatriyas and Vaisyas have become extinct. 
The reason of this assertion seems to be that these Brdhmani- 
cal writers do not wish to have two other twice-born castes 
possessed of privileges like themselves ; and as regards Sudras, 
many castes, which they represent to be mixed ones, appear 
their occupations to belong to the Siidra tribe; but the 
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policy pursued by these Brdhrnanas for the purpose of maintain¬ 
ing their own superiority to all, appears to have been to 
multiply and subdivide castes in such a manner that each of 
these, though inferior to the sacerdotal class, may deem itself 
superior to some others, so that the vanity of that caste might 
be satisfied to some extent. For, although the rank of the 
foui; pure tribes is in the order in which ‘they have been 
enumerated, yet it is difficult to ascertain the exact position of 
many of the so-called mixed castes in the order regarding the 
relative rank of castes, having regard to the various combina¬ 
tions of tribes, which the Brahmanical imagination gives in 
describing their origin ; thus the sense of humiliation which 
may be felt by a caste at the idea of being inferior to the 
BrAhrnana and the like castes, is compensated by the conceit 
created by the notion of that caste itself being superior to 
others. 

Sagk and Mitakshara and Dayabhaga on intermarriage.— 

The accrmnt of the origin of the mixed castes, as given by 
Manu and other sages, shows that there were many of them, 
that sprung from sexual connection between inferior men and 
superior women. But while dealing with marriage, the sages 
lay down that marriage between persons of the same caste is 
preferable, and they also recognise marriage between a woman 
of an inferior caste and a man of a superior caste to be valid ; 
but they do not say anything about the marriage between an 
inferior »nan and superior woman. Tiiere are, on the contrary, 
passages in ihe Smritis, providing punishment for a man 
having sexual intercourse with a woman of a superior class. 
Thus they do, by implication, prohibit intermarriage between 
a man of an inferior tribe and a woman of a superior tribe. 

The Mitdkshard and the D4yabh%a, the two treatises of 
paramount authority in the two schools respectively, appear to 
take the same view : for, partition of heritage between sons of 
a man by his wiijjes of the same and the inferior tribes, is dealt 
with by the former in chapter I, Section 8, and by the latter 
in Chapter IX, The Mitdkshard also deals with intermarriage' 
in the A'chdra Kdnda while dealing with marriage. 

It should be noticed, however, that these works take into 
oopsideration only the four original tribes and not the mixed ‘ 
castes, while they deal with intermarriage or partition. 

It, ,|ibould, however, be observed that these prohibitions 
appear to be of moral obligation only; hence, 
marriige of m inferior man with a superior wonit^ 
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disapproved and condemned, still if such a marriage does in fact 
take place, the same must be regarded valid as between the 
parties to it, and the issue legitimate. They may be excommuni¬ 
cated, and excluded from inheritance of their relations 
*(D4yabhdga, XI, 2, 9): but as between themselves the 
relationship of husband and wife, and of parent and child must 
be held legitimate and there ?nust also be reciprocal heritable 
^•ight among themselves,—there being no authority for pro¬ 
nouncing the marriage to be invalid, however reprehensible, 
the same may be represented to be. 

Prohibition of intermarriage by latest commentators. —The 
latest commentators Raghunandana and KainaUkara, however, 
prohibit intermarriage between the different tribes, upon the 
authority of some passages in the minor Purdnas, enumerating 
mactices that should be avoided in the Kali age : (See p, 9). 
But ill this respect they differ from the two leading Treatises 
and the Siuritis, which recognize the lawfulness of marriage 
between a man of a superior tribe and a woman of an inferior 
tribe. And their view appears to be adopted by the Calcutta 
High* Court which lield that a marriage of a Dome Brdhmana 
with a girl of the Haree caste is invalid, if not sanctioned by 
local usage : Melaram v. Thanyiooram, 9 W.R., .')52. 

Different subdivisions of the same caste. —There is no text 
of Hindu law prohibiting an intermarriage of persons belong¬ 
ing to the different subdivisions of the same tribi* or vartia. 
A practice, however, has grown up, and intermarriage between 
the different subdivisions of the same tribe do not now take 
place, although there is no legal bar to the same. For instance, 
there is no connubium between the Bdrendra, the Rsidln'a and 
the Vaidika subdivisions of the Bengal Brahnmnas, nor between 
*the Bangaja, the Uttara-Radlnya, the Bareudra and the 
Dakshina-Rddhiya ICdyasthas of Bengal. It is extremely 
doubtful whether such practice or custom may be the founda¬ 
tion of rule of law, such as will justify a Court of Justice in 
declaring an intermarriage in fact to be invalid, when it is not 
prohibited either by the sages or by the commentators. In 
the Madras case of Indarun v. Ramaawamy 13 M.I.A., 141— 
12 W. R.,P.C., 41, the Privy Council has upheld an intermar¬ 
riage between two different subdivisions of the Sddra tribe. In 
the ease of Narain Dhara, I.L.R., 1 C., 1, there is one passage 
in the judgment from which it may be inferred that a contrary 
view of the law was taken. In that case the question was, 
whether f^om the fact that a man of the Kaibarta class and a 
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Woman of the Tdnti class lived as husband and wife for a period 
of twenty years, a marriage in fact could be presumed to have 
taken place between them. And it was held that it could not, 
inasmuch as the foundation of such a presumption was wanting 
in that case ; for, the parties being members of two different * 
subdivisions of the Siidra tribe, between whom there is in 

f )ractice no intermarriage, the court could not think it a fact 
ikely to have happened. It was not intended to be laid down 
that an intermarriage in fact, between different subdivisions of 
the same tribe is legally invalid ; nor did that question arise 
for decision on the facts of that case. It has, however, been 
clearly laid down in the case of Upoma v. Bholaram, I.L.R., 
15 C., 708, that such intermarriage ig valid. 

It should be remarked, however, that what were taken in 
those cases to be different subdivisions of the Siidra tribe, are 
represented by the latest writers to be mixed castes. 

I may mention to you that in the Eastern Districts such as 
Sylhet and Tippera, there is a custom of intermarriage between 
the Vaidyas and the Kiiyastlias, {Ram v. Akhoy, 7 W.N., 619). 
as well as between the Kdyasthas and the Shahoos. 

Liability and Guardianship for marriage. 

Expenses of Marriage^Sanskara or sacrament, charge.— 

Marriage is the last of the Sanskdras or sacramental rites that 
are ordained to have the effect of purifying the body specially 
from inherited taint, if any. As regards the females, marriage 
is declared to be equivalent to Initiation by the investiture 
with the sacred thread, for which they are disqualified. The 
performance of this sacrament for both male and female 
children is an imperative duty imposed on the father, and thft 
expenses for it form a charge on the family primerty, (Mit., 
1, 7, 3 2 t, seq. ; D.B., 3, 2, 38 et seq.) so that a debt contracted 
for the marriage of a member is deemed as one contracted for 
a family purpose, and therefore for the benefit of the 'family : 
Mit., 1, 1, 28-29 ; Sundrahai v. Shivnarayan^l.h.B,., 32 B., 81. 

While dealing with the subject of gift, the Mitdkshard says 
that a person having male issue is not competent to alienate 
his whole property, and in support of this proposition, the 
following text of Smriti is cited,— 

which means,-—“Having begotten sons (the father) shall per- 



OH. III.] 


OOARDIANSHIP. 


109 


form the SansMras or sacraments (including marriage) and 
shall make provisions for their maintenance.” 

It should bfe observed that the father has to perform certain 
religious ceremonies connected with, and to bear the expenses 
'"of, the marriage of sons although the latter are represented 
in the Smritis to be free agents with respect to their marriage. 

Guardianship. —Hindu law does not contemplate marriage 
of males in their infancy, and so there is no rule regarding 
guardianship in their marriage. According to Hindu law a 
man attains majority after the completion of the fifteenth year, 
and this rule is^ unaffected by the Majoritj^ Act, so far as 
marriage is concerned ; so a young man of that age is sui juris 
and may be taken to act for himself as regards his marriage. 

The Silstras, however, enjoin early marriage of girls, and 
rules are laid down relating to Guardianship in their marriage. 
See Texts Nos. 14-16, supra, pp. 83-84. 

But according to the ])raetice now prevalent among the 
Hindus, the marriage contract is made by parents for children, 
so that the bridegrooms also are mere passive agents exerci.sing 
no volition, their assent to their marriage is only inferred from 
the absence of dissent. 

On a consideration of the texts of Vishnu, Ydjnavalkya and 
Narada cited above, Kaghunandana places the maternal grand¬ 
father and the maternal uncle before the mother. But the 
author of the Mitdkshara has adopted the rule laid down in 
the above text of Yajnavalkya (p.83), without any such addition, 
probably because cognates are not much thought of in that 
Schooi. It is worthy of notice that the mother, who is tlm 
nearest natural guardian, holds the last place in the above 
order, although she may, after the death of her husband, give 
away her son in adoption which affects tlie interests of the boy 
given, to the same extent as marriage does those of a girl. There 
are some reported cases showing that a difference does often 
arise between the mother and the paternal relations of a girl 
with respect to hbr raari’iage. The latter would prefer a bride¬ 
groom who though not wealthy, is member of a family deemed 
highly honourable according to the artificial rules of kulinism, 
such alliance being conducive to the promotion of the social 
status of their own family ; whilst the mother would prefer a 
wealthy and otherwise most eligible bridegroom though belong- 

to a family of inferior social position according to kulinism^ 
(Text No. 19 supra p. 84). 

In a case of dispute before marriage between the paternal 
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and the maternal relations for guardianship to dispose of a girl 
in marriage, the Court as representing the Sovereign and as 
such b?ing the Supreme Guardian, may impose tterras upon the 
relation having the right, for the benefit of the girl, who should 
not, however, be forced into a marriage odious to her: Shridhar* 
v. Hiralal, I.L.R., 12 B., 480. 

Duty not right.—The above texts, however, appear rather 
to imp)se amoral duty on the relations in the order they 
have bejn enumerated, enjoining them to provide a suitable 
match for a girl before her puberty, than to lay down such 
a strict rule of priority between them as might invalidate a 
marriage that has actually taken place but not under the super¬ 
intendence of a relation who, under the circumstances, is the 
guardian indicated by the above rule. This appears to follow 
from what both Raghunandana and KamaUkara say, namely, 
that if the betrothal of a girl is made by her father who is of 
unsound mind, and thereupon a marriage is celebrated with the 
usual ceremonies, then the fact of the father’s insanity cannot 
render the marriage invalid 

This view of the law on this point, has, subject to certain 
salutary exceptions, been taken by Justices Norris and Ghose 
in the case of Brindahan v. Chundra, I.L.R., 12 C., 140, in 
which the paternal uncle of a girl impugned the validity of her 
marriage celebrated by her mother. Their Lordships lay down 
the law thus : —“There can be no doubt that the uncle of the 
girl had a right in preference to the mother, under the Hindu 
laws, to give the girl away in marriage, but the mother, the 
natural guardian, having given her away, and the marriage 
having not been procured by fraud or force, the doctrine of 
f<jkotum valet would apply, provided, of course, that the marriage 
was performed with all the necessary ceremonies” 

Having regard to the fact that amongst the' respectable 
Hindu** it would be difficult to find a man willing to marry a 
girl who has already passed through the ceremonies of ntarriage 
with another man, no marriage should be set aside even in a 
suit by the girl’s father, only upon the ground that it took 
place without his consent or against his will. For, the sacra¬ 
ment of the marriage rite has the effiect of causing the status 
of wife, unless the samd has been vitiated fraud or force. 
This view has been adopted by all the High Courts, and the 
^xts relating to guardianship have been pronounced to be direo* 
lory and not mandatory : See Venkata v. Eangat LL.R., 14 M., 
3,16 ; Ghc^i v. Sakrut I. L R., 19 A., 515 ; and Muiohand v* 
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Bhudhia, I. L. R., 22 B., 812. Accordingly, in a case where the 
mother of a girl married her in disobedience of the order of 
a Civil Court directing her to make over the girl to her paternal 
^ncle for the purpose of getting her married, it was held 
by the Bombay High Court that the principle of factum valet 
applied : neither the disobedience of the Coutt s order, nor the 
disregard of the preferable claim of the male relations would 
invalidate the marriage : Bai v. Moti, I. L. R., 22 B., 509. But 
the case may bo different when a secotid ceremony of marriage 
with another man has already taken place at the in.stance of 
the proper guardian, which i.s possible among low castes; 
and there is a dispute between the two husbands ; for, then the 
Court tnay take into consideration which of the two marriages 
is more beneficial to the girl. 

Liability of the father and the family property. —Although 
the aforesaid texts enuinerating certain relations having the 
right or duty in their order, of disposing of maids in marriage, 
may be held to he of moral obligation only, still there is abun¬ 
dant authority in the Smritis and the Commentaries, for the 
proposition that the father is legally liable to celebrate the 
marriage of his maiden daughteis, and that the expenses of the 
marriage of a damsel, and her maintenance until marriage, form 
legal charges on the property of the family, of which she is a 
member by birth. See Mit., 1,7 ; Vir., 2,1, 21; D.B., 3, 32 et seq. 
Even the daughters of those that are excluded from inheritance, 
are to be maintained and married at the cost of the family 
property. It is difficult to understand the princijde under¬ 
lying the view expressed by a Brdhmnn Judge of the Madras 
High Court, viz. that under the Hindu Law a father is not 
under legal obligation to get his daughter married : Stmdari v. 
Suhramania^. L. R., 26 M., 505. But see I. L. R.,23 M., 512 
& 26 M., 497, in which a brother taking by survivorship the un¬ 
divided coparcenary interest of a deceased brother was held liable 
to pay tte expenses of the lattei’s daughter’s marriage. 

Betrothal —Marriages are preceded by contracts of betrothal 
made in more or less solemn form by the guardians of the 
parties to them. But these contracts of betrothal are not 
coQfiildered to be binding or irrevocable, so as to be capable of 
sp^ific performance: (xunputv. Rajun^ 24 W.R., 207=1. L. R., 
1 G., 74, But damages may be claimed and awarded for the 
breach thereof: Purshotam v. Purshotam, I. L. R,, 21 B., 23. 

' ^ Ceremonies. 

Mirfia^Sacrtllieflt.^ Although marriage itself is dealt with 
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as the last of the sacramental rites in that part of the Hindu law 
which is called A'chdra as distinguished from Vyavahdra or 
Litigation, still the marital rights and duties form a subject 
of litigation ; and as this sacrament is preceded by, and 
ftmnded on, the consent express or implied of either the partied 
to it or their guardians, the validity of a marriage may be 
impeached in the Civil Court, upon the ground of the absence 
of such consent, and of the use of fraud or force in bringing 
it about; and it may be declared null and void : Anjona v. 
Proladh, 14 W. R., 403. 

ceremonies. —I need not enter, in detail, into the numerous 
ceremonies that are generally observed in marriages, as most 
of you are aware of them, having passed through the same. 
But the question that strikes a lawyer is, What ceremonies are 
essential for the completion of marriage ? Let us see what is 
stated by the writers on the ritual of marriage, as well as the 
customs on the subject. 

The necessary ceremonies according to the works on ritual 
are the formal gift and acceptance, accompanied by religious 
rites consisting of the recitation of Vedic texts and the perform¬ 
ance of the nuptial Homa called Kusandikd including sapta- 
padl-gamana or walking seven ste])s. It has been held that 
the Vriddhi-Srdddha is not an essential ceremony; and that 
if it be proved that the mother made a gift of the bride, and 
that the nuptial rites were recited by the priest, it ought 
to be presumed that the marriage was good in law and that all 
the necessary ceremonies were performed. (See Brmdahun v. 
Chundra, I.L.R., 12 C., 140). In this case the performance of 
the ceremony of snptapadl-ganiana or walking seven steps, 
was not proved. If the performance of some of the ceremonies 
usually observed on the occasion of marriage, bo proved, a 
presumption should be drawn that the marriage has been duly 
completed ; Bai v. Moti, I.L.R., 22 B., 509. 

It should however be observed that the religious ceremonies 
including walking seven steps are not necessary in the marriage 
of non-virgins, whose marriage therefore, may be performed ih 
a secular modeText No. 21, p. 85 supra. Accordingly, religious 
ceremonies do not appear to be performed or deemed necessary 
in the re-marriage of women who are either widows, or relin- 
qukhed, deserted or released by their living husbands (Jukni 
V. ^een S^mpress, I.L.R., 19 C., 627; Virav. Rudra, I,L.E.., 
8 M., 440), prevalent amongst the lower castes in all parts of 
India, under the name of shunga or sagai in Bengal karao in 
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the North-West, and pat or ndtra in Bombay. These marriages 
afe instances of the Gdudharva form, as they take place by 
consent of the bride who is presumably a grown up woman. 
But some customary secular ceremony is performed, such as ex¬ 
change of garland of flowers or the putting by the man of a red 
mark of vermillion on the forehead of the bride, in the presence of 
assembled friends and relations, {Bissuramy. Empress, 3C.L.R., 
410}: and some ceremony is necessary, otherwise it would 
bo difficult to distinguish Gdndharva marriage from concubin¬ 
age: (I.L.R., 3 A., 738). The Gandharva marriage does not 
seem to be obsolete, as it was thought in this case. The Madras 
High Court has held that in order to constitute a valid marriage 
in the Gdndharva form, nuptial rites are essential : Brinda v. 
Radha, I.L.R., 12 M., 72. But in practice, some secular cere¬ 
mony only is observed in the marriages of widows in the 
Gdndharva form, among lower classes. 

The latest commentators unanimously maintain the neces 
sity of the performance of religious rites for the completion 
of marriage in all cases including even the Gdndharva, although 
the well-known instance of Sakuntald’s espousal by Dushmanta 
negatives that view. In order to arrive at a correct conclusion, 
we must take into consideration the marriages of virgins, 
non-virgins and widows, and the ceremonies that are common 
to them. Manu appears to lay down that the essential cere¬ 
mony for creating the status or marital dominion of the husband 
is the gift of the damsel by the father or other person 
having authority in that behalf; (text No. 20, p. 84 supra) ; 
the rmigious ceremonies being performed for procuring good 
fortune to the brides. Grown up damsels who have passed the 
nubile age, as well as widows, are deemed sui juris in this 
respect, and therefore may become self-given, or give their own 
selves in marriage to men willing to marry them. The secular 
gift and acceptance of the bride would be sufficient to create 
the relation of husband and wife between the acceptor and the 
woman. Even acceptance is not necessary for the completion 
of % gift| according to the author of the Ddyabhdga, who main¬ 
tains (D.B., 1, 21-24,) that the relinquishment by the donor 
causes the right of the donee whose non-acceptance would 
extinguish the right created by the donor’s act. In this con¬ 
nection the madman’s marriage recognised by Hindu law, should 
be tali^n into consideration. Under certain circumstances 
‘‘Silence evidence of consent,” flW 9’whwwnr, and “What is 
• not dissented from, becomes leitssented to,’^ ^ 

8. 1*^X5. * 
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Carriage complete without consummation.—According to 
Hindu law marriage is a sacrament, and in a religious point of 
view it causes a permanent indissoluble union of the husband 
a®d wifb, extending to the next world ; and when it has been 
solemnized with the essential rites presei ibed for matrimony 
the status of husband and wife arises, and ilie marriage is 
complete and binding, although it may not bo followed by; 
consummation at all : Administratoi v. Ananda, I. L. R., 
9 M., 466. 

Legal Consequenees. 

Guardianship. —The effect of marriage is lo place the wife 
under the control of the husband, who is entitled to the custody 
of her person when she is minor, even in jrieference to her 
father, (I.L.R., 17 C., 298). So, when the liusband dies and the 
wife is a minor, her deceased husband’s relations are entitled to 
be her guardian in preference to her paternal relations ; 
'(Khudiram v. Bonivati, I.L, R.. 16 C, 584). But the hus¬ 
band’s reversionary heir who is interested in d(‘tormining her 
life, should not be appointed the guaidian of her person. 

Maintenance, residence, &c. —Although the conjugal relation 
is based upon a contract of either the parties to the marriage, 
or their guardians, the rights and the dutie's of the married 
couple do not arise from any implied coniiact, but are annexed 
by law to the connubial relation as its incidents. The wife is 
bound to reside with the husband wheiever he may choose to 
live. The fact of the husband having anotlier wife will not 
relieve her from that duty : nothing short t)f habitual crClelty 
or ill-treatment will justify her to leave her husband’s house 
and reside elsewhere. {Sitanath v. S. llaimahuttij, 24 W.R., 
377.) The duty which the Hindu law imposes on a wife to 
reside with her husband, wherever ho may chobso to reside, 
is a legal and not merely moral duty. An ante-nuptial agree¬ 
ment on the part of the husband that he will neVer be at 
liberty to remove his wife from her paternal abode, would 
defeat that rule of Hindu law, and is invalid on that ground, 
as well as on the ground that it is opposed to public policy : 
Tekait v. BasantalAL. R., 28C., 751. Obedienceafidconjugal 
fidelity to the husband are duties at all times required of the 
wife, who is not absolved from marital ob]i|>ation by apostaey: 
(I.L.R, 18 a, 264). ^ 

The husband is bound to maintain the wife, to provide \ 
^ iuitable place for her residence, ^d to live with h'er, 
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In the absence of any broach of conjugal duties, the wife 
is entitled to the right of maintenance against the husband 
personally so long as ho is alive, and against his estate after 
^his death. But if the wife resides in her father’s house against 
the will of the husband and without sufficient cause, she cannot 
claim maintenance wliile living separate from her husband. 

But when tho liusband habitually treats the wife with 
cruelty and such violence as to create serious apprehension for 
her personal safety, s!\e is justified in leaving her husband’s 
protection and is entith'd to separate maintenance from him : 
(Matangini v. Jogendra, I.L.B., 19 C., 84). 

Restitution of Conjugal rights.— If either party is guilty of a 
breach of the marital duties, the other party may institute a 
suit against the former for tlie restitution of conjugal rights: ' 
Surjya v. Kah, I.L.K , 28 C., 37. 

There may be eireiimstanees which though short of legal 
cruelty, may ne\ ertludess bar a suit for restitution of conjugal 
rights: Duhir \. Dwarka, 9 W. N., 510 = 1 L. J., 283 = 
I.L.R, 34 C., 97J 

Unity of husband and wife.—According to Hindu law as 
well as to many otlior systems of law, tho husband and wife 
become one poison by marriage. Many legal consequences 
are annexed to tliis tlioory of unity of person. Amongst the 
Hindus this unity is now confined to religious purposes, and 
does not generally extend to civil matters. Tho wife can hold 
separate pro[)orty, she may enter into a contract with any 
person and even witli lier husband, and may sue and be sued 
in her own name. But tlie theory that the wife is half the 
body of her husband, has an important bearing on several 
points of Hiudu law. 

According to the Penal Code the husband or the wife does 
not become guilty of tho offence of harbouring an offender by 
screening each othei’. 

(Remarriage of women. —^The Hindu sages provide single 
huabandedness as the most approved mode of life for women ; 
th*e females that seek religious merit, must not, according to 
them, ever think of a second husband. But while the Hindu 
lawgiters thrust into prominence the said high ideal of conjugal 
duty for women influenced by religious and spiritual aspirations, 
they do, at the same time, recognize, under certain circura* 
stances, remarriage of women that are impelled by inclination. 

Even 'v^hen her first husband is alive, a woman is allowed 
to remari?y, should she be abandoned by her first husband for 
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adultery or any other cause, or he be not heard of for a certain 
period, or adopt a religious order, or be impotent or become 
outcasted. Thus Ndrada (xii, 97) and Pardsara (iv, 27) say;— 

ii 

which means,—“Another husband is ordained for women in 
five calamities, namely, if the husband be unheard of, or be 
dead, or adopt a religious order, or be impotent, or become 
outcasted.” The usage of remarriage of women during the 
lifetime of their first husband is found to be observed by some 
low castes, amongst whom the first marriage is dissolved either ‘ 
* by a decision of the caste Punchdyet, or by the husband’s chhdr 
chithi or letter of release granted to the wife, who may then 
contract sagai or nikd marriage with another man : Juhni v. 
Empress, I. L. R., 19 C., 627. 

Widows. —The Smritis appear to provide three alternative 
conditions for widows, namely : (1) sutteeism or concremation 
with the deceased husband’s body ; (2) life of asceticism ; or (3) 
remarriage. The first has been abolished by British legislation. 
The ascetic life is the alternative adopted by the females of 
respectable castes, so that amongst them remarriage of women 
came to be regarded as illegal, although it has all along pre¬ 
vailed among the lowest castes. It did accordingly become 
necessary to pass the Act XV of 1856 for legalizing the re¬ 
marriage of Hindu widows belonging to the higher castes, 
among whom it had become, and still is, obsolete. This statute 
should properly be called after the name of the late Pundit 
lawara Chandra Vidyas4gara to whom it owed its origin and 
who frained its provisions. < 

Justification of rule against widow marriage. —The Hindu 
sages recommend that the widows should live a life of austeri¬ 
ties, and they disapprove of remarriage of women. This re¬ 
commendation has been adopted as a rule of conduct by the 
women of the higher castes, and the rule is justified on the 
following grounds : (1) Women as constituted by nature, can 
control and repress the sexual propensity, but men cannot; 
(2) the number of women is larger than men ; (3) there are, no 
doubt, young widows in Hindu society, but there are not 
old maids, such as there are in European society ; (4) the Hindu 
system is characterized by justice and. equity to women, all of 

whom are once married, and they must blame their ill-ludk but 

■k.' 
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not society should they lose their husband; for,they cannot justly 
claim to have another husband, as in that case so many maidens 
would be compelled to remain unprovided with husbands; 

.(5) the boasted liberty of widows in European society in this 
respect, is accompanied by grave injustice to other females who 
are on that account compelled to live as lifelong spinsters, whose 
compulsory single condition moves not the vain philanthropists 
weeping for Hindu widows ; (6) remarriage of women under¬ 
mines the foundation of female chastity, which is the sine qua 
non of the bond, peace and happiness of home ; (7) the utility of 
the institution should be tested by the good secured to the whole 
society, for the well-being and welfare of which, individual 
interests are often sacrificed. 

Polygamy. —The Hindu law permits a man to have more 
wives than one at the same time, although it recommends mono¬ 
gamy as the best form of conjugal life. This recommendation 
has practically been adopted by the Hindus, and monogamy is 
the general rule, though there are solitary instances of poly¬ 
gamy. This usage, however, cannot but be held just, if the 
number of women is really larger than that of men. There 
are various reasons for and against polygamy which is sought 
to be interdicted by legislation deemed by some as the 
panacea for all evils in India. The Hindu institutions are 
founded on the requirements of the diversified human nature 
and condition, and ought not to be lightly interfered with, at 
the instance of persons distinguished by egotistic sentimental¬ 
ism and spirit of intolerance. It is far better that those men 
of property, that are impelled by inclination, should take the 
responsibilitj^ of openly having several wives than that they 
should secretly contract as many left-handed marriages as they 
please. The modern legal distinction between public and 
private character lends only an external whitewash to the social 
structure of modern times. As to feelings of women, evidence 
is not wanting that there are females enjoying the liberty con¬ 
ferred on them by Western civilization, who would rather have 
a half or a quarter of a husband than none at all. 
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v;^ fij®«r: i ii^sr m w. 

?WT, II ^n: \ 

1. A Brihraana on being born becomes a debtor in throe obligations; 
to the Rishis (who arc proponnders of the sacred books) for Studentship (to 
peruse the same) *, to the (Jods, for Saenfices ; to the Paternal Ancestors, 
for Progeny: he is free from tlie debts, who has son, who has performed 
sacrifices, and who has stu lied the Vedas.—Revelation. 

‘ ^ I irrrrrf^iffsTftm^:, cm 

an% wTmfq?r^ w^fr: i gw m, 

w fr wwiTWr?! I w ^ gw wr 

^^wrgwPiRT I gw wnf?r C Tw fi i 

sE[-nr^fVr 

wfwiighrn^, wt^rw w 

1wto 5^ fg WW’WW^ II 

wwf^ W^WTWWTwt 11 wfwg: i 

2. A son sprung from the virile .set'd .and the uterine blood is an 

effect whereof the mother and the father .sre the cause ; the mother and 
the father are, therefore, competent to give, sell, or disown him( but an 
only son should neither bo given nor accepted ; for, he is intended for 
continuing the lineage of the ancestors; but a woman should neither give 
nor accept a son without the per.nihsion of the husband. One desirous <ff 
adopting a son should after having invited his relations, informed the 
king, and performed in the dwelling house the Vydhriii~Homa, take one 
whose kinsmen are not unknown or one who is a near kinsman. But if, 
a doubt arises (as to the caste), then the adopted son whose kinsmen lu!^ 
unknown, should set apart like a S64ra; for, it is well known that 
by ood many are saved. If after he has been adopted an, auram or wsal 
legitimate son be born, then the Dattaka shall be participator (ff a lipciirth 
share.-'Yasishtha. # ‘ * 



CH. IV.] 


OEIGINAL TEXTS. 


119 


V 

*V *\ --v •S »»»■ 

ww: ^T II 

izt TTO^ W- \ 

w\m mw. ^?r: i 

% 

wm fqm ^T ^ II 

?ft?r?r f%?flfr: mT^\ ^th ^-§ih: i 
^^fmr n ^ Tfft ?Tw f^: ^r^sr: i 
mm ^ri: n 

^wi% trc: ii 

3. The aurasa or real legitimate son is one begotten (by the man 
himself) on the lawfully weikltd wife: equal to him is the appointed 
daughter’s son :—the Ksbetiaja or appoinled wife’s son is one begotten on 
a wife by a kinsman or any other (ajipointed to raise issue): Gddhhaja 
or adulterous wife’s son is a son secretly begotten on a wife : the Kdnlna 
or damsel’s son is a son born of an uuinairied daughter, and deemed the 
son of his maternal grandfather: the Paunarbhava or twice-married 
woman’s son is one born of a Iwice-murried woman, whether her first 
marriage was consummated or not : the D.ittaka son is a son whom the 
mother or the father gives in adoption ; the Krita or purchased son is one 
who is sold ( for adoption) by the mother and the father: the Kritrima or 
son m.tde is one who is adopted by the man himself: the Svayandatta 
or self-given son is one who gives himself - the Sahodhhaja or pregnant 
bride’s son is one who is in the womb of Ins mother when she is married ; 
and the Apaviddha or deserted son is one who is abandoned (by his 
’ parents) and adopted as a son. In di-fault of the first among these the 
next in order is the giver of the Plnda and the taker of the share.— 
Yijnavaljcya, 2,128-132. 

8 1 mm fimt m ^^smrt ^ i 

’lir II 

^ fk v m 8ifkiT: ii i 

.4i A son equal in caste and afiectionately disposed whom his mother 
iX l^faor (or both) give with water at a time of calamity, fs known as the 
(ccBattaka) son, A son equal in caste, competent to discriminate 
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between merit and demerit, and endued with filial virtues, who is adopted 
(by the man himself)i is known as the Kritrims son.—Manu, ix, 

■ib 

?wnf( iranim: ii 
ftmr BW ^TTTO i 

Ii 

B^wr ftra^UT^ fR?n \ 

8 

?r^ vsf^ fr w, ii 

rbr: b^ m\ ?rt« i 

* RT N I 

5. By a sonless person only, should always a substitute of a son be 
anxiously made, for the sake of funeral oblations, libations of water and 
obsequial rite. If the father sees the face of a living son after birth, he 
transfers the debts to him, and attains immortality. As soon as a son is 
born, the father becomes absolved from the debts to paternal ancestors; 
on that day he acquires purity, since the son saves from the infernal 
regions. Many sons are to be secured, if even one may go to Gayd, or 
celebrate the horse-sacrifice or dedicate a Nila bull.—Atri. 


A. I B^ i 

^ TRnIt w 

^nirt ^ ^ i 

W¥R: B^T iOlR r q a q t II 

%t Ji i 

mfkm: iraifti tnwf Bfw» wimr: i 

6. But in particular places the i^ligious merit is endless: it 'is 
inexhaustible in a SiAddha at Qay&, and in death and the like at Pray&ga 
(or concourse of the Ganges and the Jumna). All those sages sing and 
proclaim the following verse,—*'Many sons should be secured, possessed of 
good charaoter and endowed with virtue : if amongst them all, even one 
go^ ta Gayi, and if having arrived at Qayi perform the Sriddfaa, the 
paternal ancestors being saved by the same, attain the highest stati|'*«^ 
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'S I 2irr^r<ef w ^5irr^ i 

imt ?ar: hw: ¥ w i 

^»sjn-«r^ar: ^i: w ?r^ i 

2i^?r ’ft# m ii i 

7. All the paternal ancestors apprehending fear of the infernal rooions 
arc desirous that that son who will go to Gay6 will become our saviour. 
Many sons should be secured if even one in ly go to Gay4, or perform the 
horse-sacrifice, or dedicate the Nila bull.—Vrihaspabi. 

^ ’T?it I 

^ir?r II i 

8. This is almost bho .same as the socond verse of Vrih.aspabi. 

£. I ^?r: iT?i^?r: i 

?Tt’TW«#hT’Tm ^ II 

9. By a sonless person, should any de.scripbion of sons be anxiously 
made, for bho sake of funeral oblations, libations of wabm-, and obsequial 
rite, .as well as for the celebrity of name.—Cited in the Datbaka-rnimansi 
as a text of Manu. 

\ o I I 

ferm wffT^ trai#!^ \ 

^’f«ffT: II i 

10. If the father sees the hiec of the living son on birth, he transfers 
the debt to the son, and attains immortality. It has been revealed that 
endless are the heavenly regions for tliose having male issue but there is 

» no heavenly regiqp for a sonless man.—Vasishtha. 

^?r: ii £. i {\i\\ 

►1. The adopted son is not to take away (with him when he is passing 
from the family of his birth to that of adoption), the Ootra and the 
Riktha of the progenitor: the Piunla is follower of the Ootra and the 
Riktha, the Swadh^ (or spiritual food) goes avvay absolutely from the 
giver.—Manu, ix, 142. 

Ootra is generally rendered into family, but it means here, “the status 
of being the son Riktha means wealth, but it means here patrimony or 
family property, i e., property to which the right of the male issue arises by 
birth, or to which the right of the boy has already ari.sen. 


B. 
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Sir William Jones, however, translated the firsb'^ line of this text 
thus,—“A given son must never claim the family and estate of his 
natural father,” and this version has been accepted by the translators of 
Sanskrit works on law, in which this text is cited. But this version is mis 
leading, if not inaccurate, implying as it does future and not vested right. 

I I • 

w?i. I 

ii ^15;, c. i ^ ^« 11 

12 . Manu sprung from the Self-existent has declared twelve sons of men : 
of these six become afiliated or members of the Gotra and Co-pnrceverti 
ivnd six become ajfiliated or members of the Gotra but. not Co-parcenere. 
The auram or true legitimate son, the appointed wife’s .son, the Dattaka, 
the Kritrima or son made, the secretly bcgotUm soti of the wife, and the 
deserted son—these six become coparceners and ajfiliated or members 
of the Gotra : the maiden daughter’s son, the pregnant bride^s son, the 
purchased son, likewise the twice-married woman’s son, the self-given son 
and the mui by a Siidra wife,—these six become affiliated or members of 
the Gotra but Jiot cop irceners. — Manu, ix, 1,58-160. 


ADOPTION. 

Sons in ancient law. —The u.sajge of adoption is the survival of 
an archaic institution based upon the principle of slavery, where¬ 
by a man might bo the subject of dominion or proprietary right, 
and might be bought ajid sold, or given and accepted, or relin¬ 
quished, like the lower animals. The above tej^t of Vasishtha 
shows that children were absolutely under the power of the father 
who eould give, sell or disown them. The patria pote^tas of t|je 
Roman law in its earlier stage furnishes us with a true concep¬ 
tion of the father’s unlimited power over children in primitive 
society. Marriage in ancietit law, consisted in transfer of ‘'the 
father’s dominion over the damsel to the husband. Lifelong 
subjection was the condition of women who were under the 
dominion of either the father or the husband or their relations. 
Male children, however, became sui juris on the death of the 
father and the like, paternal ancestors. 

A esareful consideration of the descriptions of the twelve 
kinds of sons will give an idea of the primitive conception of 
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family relationship. The aurasa or a son begotten by a man on 
.his own wife is what is now understood by the term son. But 
the Kshetraja or appointed wife’s son was a son begotten on one 
man’s wife by another man who was appointed by the husband or 
his kinsmen foi that purpose. This resembles the usage of 
Levirate prevalent among the Jews (see the Bible,Book of Kuth, 
and Deuteronomy xxv, 5-8). The son so produced became the 
son of the woman’s husband. So also was a son whom a wife 
secretly brouglit forth by adultery, this son called Gudhhaja 
became the son of the woman’s husband. A son born of an 
unmarried daughter became the son of the maternal grandfather. 
The pervading principle appears to have been that a wife and a 
maiden daughter belonged respectively to the husband and the 
father, and a son born of them belonged to their owner, in the 
same way as a calf produced by a cow becomes the property of 
the owner of that cow. So was the i^ntrikd-jmlra or a son of 
an appointed daughter who was given in marriage to the bride¬ 
groom, with the condition that the son born of her would belong 
to her father, the marriage in such a case did not operate as a 
transfer of dominion over the damsel, from the father to the 
husband. Similarly the child in the womb of the pregnant 
bride was transferred by marriage to the bridegroom. The son 
of a twice-married woman is now deemed tmrasa or real legiti¬ 
mate son, but ho is enumerated among secondary sons, as re¬ 
marriage of women was disapproved by the sages. A man became 
the father of these seven descriptions of child by tlie operation 
of ancient law. It should be observed here that although the 
Smritif purport to give the above classification of .sww, it must 
necessarily include daughters as well. 

Thou come the five descriptions of sons by adoption, viz., 
the Dattaka and the Krita are sons given or sold respectively 
by their pareifts to a man who takes the boy for affiliating 
him as a son. The Kritrima and the Svayaiidatta are the sons 
made and*self-given, they are destitute of parents and there¬ 
fore sui juris and free to dispose of themselves, they become 
the*sons of the adopter with their own consent, the difference 
between them being that in the case of the Kritrima or son 
made the offer comes from the adopter, while in the case of 
the self-given son the offer is made by him. An apaviddha or 
deserted son is one who is abandoned or disowned by his 
parents and is adopted by a person as his son ; this is like the 
appropriation by the finder of a thing without an owner. 

The abovfe descriptions of the divers kinds of sons recog- 
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nized in ancient times, disclose that sexual relation was very 
loose, and chastity of women was not valued. The relation of 
husband and wife, of father and son, and of master and slave, 
appears to have involved the idea of absolute power on the 
one hand, and abject subjection on the other, or of the one 
being tlie property of the otlier. Procreation by the father 
was not a necessary element in the conception of sonship. 

The hankering after sons, proved by tlie recognition of the 
different kinds of sons, appears to have owed its origin to the 
exigencies of primitive society composed of families governed 
by patriarchal chiefs. In the unsettled state of tribal Go¬ 
vernment in early times, the number of male members capable 
of bearing arms was of special importance ; and the same 
cause that enhanced the value of sons operated to lower the 
position of women as well as of men labouring under bodily 
disability or infirmity such as blindness. 

Doctrine of spiritual benefit. —The Hindu society appears 
to have been civilized by means of religious influence. India 
is the land of religion, where all conceivable systems of 
theological doctrines arose and are still prevalent, ranging 
from polytheism to monotheism and from Sdnkhya atheism 
to Veddntic pantheism. It has no place in the political 
history of the world, but holds the most prominent position in 
its intellectual and religious history. 

It is erroneous to suppose that the law of adoption owed 
its origin to the doctrine of spiritual benefit conferred by sons. 
You cannot associate the sacred name of religion with 
practices based upon immorality and looseness of sexual rela¬ 
tion ; there is no system of religion known, that countenances 
an institution partly founded on adultery, seduction and lust. 
The Hindu religion which is moulded on asceticism, is least 
likely to sanction the immoral usages relating to several des¬ 
criptions of sons recognized by ancient society. As, regards 
ancestor-worship upon which the erroneous view is founded, its 
ritual shows that that ceremony is performed not so much for 
the purpose of conferring any benefits on the ancestors, as for 
the purpose of receiving benefits from them, 

* Un the contrary, the doctrine of spiritual benefit seems to 
have been invoked for the purpose of discouraging the institu¬ 
tion of subsidiary sons. The Hindu sages who are the pro- 
puunders of the Smritis or Codes of Hindu law, appear to 
have introduced the doctrine of spiritual benefit derived from 
male issue, with the view of suppressing the laxity' of marri- 
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age union, the looseness of sexual morality, the institution of 
subsidiary sons, and the improper exercise of pati'ia potestas. 
They endeavoured to impart a sacred character to marriage, 
to impress the importance of female chastity, to discourage 
the immoral usages of affiliation, and to ameliorate the condi¬ 
tion of sons and wives over whom the pater familias had 
absolute dominion extending to the power of life and death. 

If you carefully read the passages of the Smritis, extoll¬ 
ing the importance of sons in a spiritual point of view, you 
will find that they all relate primarily to the real legitimate son, 
and not to the secondary sons. In fact the sages divide sons 
into primary and secondary, with a view to mark the superiority 
of the Aurasa or real legitimate son —the primary son. They 
also divide the sons into two or three groups to show their relative 
rank ; the real legitimate son and the appointed daughter’s son 
are declared to hold the highest position in a spiritual point of 
view ; to the sons by adoption is assigned a middle rank ; while 
the sons by operation of law, owing their origin to adultery, 
unchastity and looseness of sexual relation, are condemned and 
pronounced to be useless in a s[)iritual point of view. 

Law of adoption simple. —The law of adoption, as propoun¬ 
ded in the Smritis and explained in the Mitdkshar^, the 
D^yabhdga and similar commentaries respected by the 
different schools, is very simple. But manj^ useless and arbi¬ 
trary innovations were, for the first time, introduced by Nanda 
Pandita in his treatise on adoption, entitled the i)attaka- 
Mimdnsd, composed some time after his Vaijayantf a Commen¬ 
tary on the Institutes of Vishnu, which was completed in 
Sambat 1679 = 162.3 A. D., or a little over a century and a 
quarter before the establishment of British rule in India, 
There is no pogent reason why the position of a Legislator 
should be accorded to Nanda Pandita a mere Sanskritist with¬ 
out law„ who had nothing whatever to do with the then 
government of the country, and the novel rules unfairly de¬ 
duced by him from a few texts unnoticed by, if not unknown 
to, all the authoritative commentators most of whom appear to 
have compiled their works under the auspices of reigning Hindu 
kings—should be inflicted upon the Hindus as binding rule.s of 
conduct. The adventitious circumstance of the work being 
translated into English at an early period mainly contributed to 
the notion that it was an authoritative work on adoption, res¬ 
pected all p\’er India; and this erroneous view originating witjii 
the learned translator who assumed it to be an ancient work, 
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has been often repeated without question, though there is abun¬ 
dant evidence in the reports of cases and records of customs 
that its peculiar doctrines are not respected in most places. The 
character of the work has only recently been judicially consi¬ 
dered by a Full Bench of the Allahabad High Court presided 
by Sir John Edge, the Chief Justice, who has in an elaborate 
and exhaustive judgment dealt with the matter and come to 
the conclusion that the innovations introduced by Nanda 
Pandita should not be followed as binding rules The majori¬ 
ty of the Judges have concurred in that view, but the minori¬ 
ty would follow the maxim Commwm error facit jus, and hold 
that the Dattaka-Mfmdnsd is binding, because it has several 
times been erroneously asserted to be a work of paramount 
authority on questions of adoption, although there is neither 
reason nor rhyme why it should be so regarded. See Bhagwan 
Singh v. Bhagwan Singh, I.L.R, 17 A., 294. The Judicial 
Committee, however, have sot aside the view of the majority, 
and upheld that of the minority, for reasons cited at page 47. 

Evidence as to Dattaka-chandrika being a forgery. —I have 
already told you that there is a well-grounded tradition in 
Bengal, that the Dattaka-chandrikd is a literary forgery by 
one Raghumani Vidydbhiishana in the false name of Kuvera. 
The same tradition is also stated in the Tagore Lectures on 
adoption. But with respect to it, a learned judge of the 
Allahabad High Court has nmde the disparaging remark, that 
“he is not prepared to place any value on,” what he errone¬ 
ously imagines to be, “the story which” the Tagore Professor 
“has-stated” (I. L. R., 17 A., 313). Had the learned Judge 
glanced at the reference given at the bottom of page 124 of 
the Tagore Lectures, and procured the book therein referred 
to, he would have found that the tradition was stated in 
1855 A. D., by the greatest Bengali of the nineteenth century. 
However, it has, therefore, become necessary to set forth the 
evidence supporting the conclusion that the Dattaka-chandrikd 
is a literary forgery. The evidence consists of the following :— 

(1) Sutherland the learned translator, believed that this trea¬ 
tise was not really composed by Kuvera by whom it purports 
lo be written, though he was not informed of the real author. 

(2) In 1855 A.D., Pandit Iswara Chandra VidydsAj^ara 
published his Disquisition on the Legality of the Re-marnage 
of Hindu Widows, in both the English and the Bengali lan¬ 
guages, and succeeded in inducing the Legislature to pass the 
Aft XV of 1856 for legalizing the re-marriage .of Hind 
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widows. In a note appended to the Bengali version of that 
work he states to the effect,—that Baghuniani Vidj^abhiishana 
composed the Dattaka-chandrikd under the false name of 
Kuvera, and did at tlie same time, make it known by the 
acrostic in the last sloka- that he was the real author. (See 
sixth edition of the Disquisition, page 182). 

(3) In 1858 A.D., Pandit Bharat Chandra Siromaui pub¬ 
lished in the Bengali character the original Dattaka-Mimdnsd 
and Dattaka-chandrikd with his own Sanskrit commentary 
thereon. He had been a Hindu-law-officer attached to the 
District Court of Burdwan, and after the abolition of that post, 
became the Professor of Hindu law in the Government Sanskrit 
College of Calcutta. While commei^ting on the last sloka of 
the Dattaka-chandrikd (see wUe p. 32) he says as follows :— 


(see second edition of those 

works in Dcva-ndgari character, j)age 4J of the Dattaka- 
chandrikd) which means,—“It is a widely known tradition 
that this i.s the work of Kaghumani Vidydbhushana, it is also 
a widely known tradition that his name is made known in 
this sloka ; the name Kaghumani is given out by the first 
syllable of the first foot, the last of the second foot, and the 
first of the third foot, and the last of the fourth foot.” 

The venerable Pandit, howevei*, adds which 


means literally,—“This to us is distasteful.” The id('.a is un¬ 
doubtedly most painful and humiliating that a learned man like 
Kaghumani was guilty of a literary forgery committed for the 
purpose of perpetrating a fraud upon the court of justice. 
Assuming that the Pandit means to say that “it is not accep¬ 
table to^me,” yet that does not affect the tradition at all. 

(4) The tradition is well known to all Bengali Pandits 
professing to be Smdrtas or Hindu lawyers. It is curious that 
the tradition which has all along been so well-known to the 


Smirta Pandits is unknown to the English-educated native 
lawyers without Sanskrit. 

(5) In 1863 A.D., when I was a student of tjie Srnriti 
eli|s.s in the Sanskrit College, I heard it from Pandit Bharat 
Chandra Siroraani who also told the names of the parties 
to the law suit for which the book was fabricated* and othpr 
dol^ails including the objects. 
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(6) The tradition is well-known to the descendants of the 
litigant parties, of whom the claimant by adoption was to be 
benefitted by the book. And I have heard it from that claimant’s 
son’s daughter’s son who was a Vakil of the Calcutta High 
Court, but is now retired. 

(?) The tradition is well-known to‘the descendants of the 
family to which Raghuinani belonged, and I have hoard it from 
his brother’s great-grandson who also told that Raghuinani was 
the Pandit of Colebrooke and was an inhabitant of Bahirgachi 
in the District of Nuddea. 

(8) The case for which the book was fabricated is referred 
to in Sir Francis Macnaghten’s Considerations on Hindu Law ; 
he was the counsel for the adopted son, and as he says that 
from the law as it vras understood at that day, he was certain 
that his client would have been entitled to one-third of the 
estate, had the cause been not settled by the parties thom- 
aolves,—therefore it is clear that his attention was not drawn 
to the book, according to which his client would have been 
entitled to one-half, instead of one-third, of the estate. Had 
the book been in existence at tlie commencement of the litiga¬ 
tion, the counsel for the adopted son the plaintiff, should 
undoubtedly have known it which is so favourable to his client. 
The book appears to have been forged subsequently, and it 
did not become necessary to invite the counsel’s attention to it 
as the case was settled out of Court. The book appears to 
have been written in the year 1800 A.D. 

(9) The book is said to be of special authority in Bengal 
and yet it was altogether unknown to Pandit Jagannath 
Tarkapanchiinana, whose digest of Hindu law published in 
1796 A.D., does nowhere refer to it. 

Tins is not the only instance of literary forgery of the kind. 
Subsequently in 1832 A.D., some Pandits of tlie Calcutta 
Sanskrit College gave a Vyavastha supported by the authority 
of certain Manuscript books, in a case between Jainaa. (See 
5 Bengal Select Reports, page 326, new edition). Those books 
were really fabricated by the Pandits, but the Librarian of ti\e 
College was bribed and the books were placed in the Library, 
and their names entered in the list of books contained therein. 
The plan was well designed, but unfortunately for them, Dr. H. 
H. Wilson the then Secretary of the Sanskrit College had in 
his possession another list of the Library books, and the fraud 
was detecteji. As the Pandits confessed their guilt to Dr. 
WilsQn, the only punishment inflicted on them was, (hat they 
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were deprived of the source of income derived from giving 
Vyavasthds, by an imperative i*ule to the effect that the 
Pandits of the Sanskrit College sliall not, on pain of dismissal, 
give any Vyavastha intended to be used in a law-suit. The 
rule has ever since been in force and followed. Similar fabrica- 
tions seem to have been made later on, l)ut became unsuccessful : 
see Dey v. Dey, 2 Indian Jurist. N.S., 24. 

But you must not jump to a general conclusion against the 
Pandits from the.se isolated instance-s. While we find some of 
. these heterodox Pandits, wlu> wei-o considered degraded by 
reason of teaching the sacred litei-ature to Europeans or by 
reason of accepting service under them, tempted to deviate 
from the path of rectitude, we also find many orthodox Pandits 
posse.ssed of virtuo.s of a superior order, who arc on that 
account respected as gods by the Hindu community. But in 
these days of Mainmon worship, their number is fast decreasing. 

The object of adoption —is twofold, the one is spiritual and the 
other secular : a son is necessary for the attainment of a parti¬ 
cular region of heaven, for the performance of exequial rites, 
and for offering periodically the funeral cakes and the libations 
of water ; as well as for the celebrity of name, and for perpe¬ 
tuation of lineage. Most of the spiritual objects may be attained 
by a man destitute of male issue through the instrumentality 
of other relation.s, such as the brother’s son. But the secular 
object may be gained only by moans of a son real or subsidiary. 
A man again that aims at mohsJia or liberation from transmigra¬ 
tion of the soul, does not require a son and cannot adopt one. 

Dattaka and Krifrima. —The Dattaka and the Kritrima are 
the only forms of adoption which are now recognized by our 
Courts. Of these the Dattaka is said to be iji force every¬ 
where ; and the Kritrima, confined to Mithila only. The, 
Kritrima forih, however, appears lo be prevalent in many 
districts in Northern India if not also in Deccan. 

Putri^a>putra. —It is most natural that a person destitute of 
male issue, should desire to give to a grandson by daughter the 
position of male issue. The appointed daughter’s son is not 
regarded by Maim as a secondary son, but is deemed by him as 
a kind of real son. This form of adoption appears to prevail 
in the North-Western Provinces, and neighbouring districts. 
The Talukdars of Oudh submitted a petition to Government 
for recognising the appointed daughter’s son ; and accordingly 
in the Oudh Estates Act “son of a daughter treated in all 
resp^t^ ^ Tone’s own son” is declared to be heir, in default of 

''ll, 17. 
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male issue. This sort of affiliation appears to be most desirable 
and perfectly consistent with Hindu feelings and sentiments ; 
there is no reason why it should not be held valid, when actually 
made by a Hindu. The Dattaka-Mimansd appears to have 
been written on purpose to invalidate the affiliation of a 
daughter’s son, for the benefit of agnate relations. 

Sahodha and Paunarbhava. —The pregnant bride’s son and 
the twice-married woman’s son are both recognised at the 
present day, but they are deemed as aurasa or real legitimate 
sons, and not as secondary or subsidiary sons. However it is 
thus clear that the opinion of the authors of the two treatises 
on adoption is not respected in this respect. 

Division of subjects. ~I. Dattaka, II. Kritrima and other 
forms. 

The subject of the Dattaka adoption may bo discussed 
under five heads ; (1) who may adopt, (2) who may give away 
in adoption, (3) who may be given and taken in adoption, 
(4) what ceremonies are necessary, and (5) what is its efiect on 
the status of the boy. 

Dattaka : who may ado 2 )t. 

Capacity of males. —A consideration of the definitions of 
twelve kinds of sons, will show that there could not be any 
restriction as to the number of subsidiary sons in early times, 
for a man could have a subsidiary son even against his will. 
There are passages of law, however, which recommended that 
a man who is destitute of son should make a substitute of son, 
which evidently discourages adoption by a man having an aurqsa 
or real legitimate son. While commenting on the.se, Nanda 
Pandita concedes that a man mik^ adopt a son with the consent 
of an existing aurasa son. Tins recommendation has now been 
converted into an imperative rule, and its operation has been 
extended by the Privy Council in the case of Ru;)igama v. 
,4^c/iama, 4 M.I. A., 1, holding that a man having an adopted 
son cannot adopt another. If the attention of their Lordships 
had been drawn to the injunction for securing many sons, l&id 
down in Texts Nos. 5-8 and in passages to the same effect in other 
Codes, the decision would have been different. Bearing in mind 
that in Hindu law a son’s son and a son’s son’s son hold the 
same position as a son, the result is that a man having a real 
legitimate or an adopted, son, grandson or great-grandson, 
(»knnot adopt. 

Bat the existence of a son in emhryo at the time of iwioption 
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would not invalidate it: Hanmant v. Bhimay I.L.K., 12 B., 105 ; 
Daulat V. Rarriy I.L.R., 29 A., 310, 

So also the existence of a male descendant who is, by reason 
of any physical, moral, or intellectual defect, excluded from 
inheritance and incapable of conferring spiritual benefit, is no 
bar to adoption. 

For, the status of son ship is constituted by the capacity to- 
confer spiritual benefit and by the capacity to inherit: a child 
who is destitute of these capacities has not the status of son 
in the eye of the Hindu law. 

It would seem therefore that the existence of a son who 
has renounced Hinduism or has, by becoming a sannydsi or 
otherwise, rendered himself incapable of rendering spiritual 
service, is no bar to adoption. According to Hindu law such 
a son loses both the capacities constituting sonship; although 
the Xcic Act has conferred on such a son the capacity to 
inherit, yet it cannot be so construed as to deprive the father, 
of the power of adoption he has in the circumstances under 
the Hindu law. 

A man having no son by his first wife, marries another in 
the hope of getting a son by the letter. It often happens that 
the first wife herself, who has failed to become the mother of 
a son, makes arrangements for her husband’s second marriage 
and induces him to take another wife for the purpose of conti¬ 
nuing the lineage and securing spiritual benefit. Such noble 
self-sacrifice can only be found among Hindu females. How¬ 
ever, tliis second marriage also often proves barren ; and then 
tlie m?m has recemrse to adoption. The most natural and reason¬ 
able course for him to follow is, to adopt and give a son to each 
of his two wives, and there are many cases of such double 
adoption in Bengal. After Rangama's case in which succes¬ 
sive adoption *of two sons was held invalid, the expedient hit 
upon to evade that ruling was to make simultaneous adoption 
of two sons for two wives, and there have been many instances 
of such adoption in Bengal. But simultaneous adoption was 
pronounced invalid in several cases, though the decision turned 
upon other grounds and was favourable to the adopted sons. 
But it has, at last, been judicially held invalid in the case of 
Doorga v. Surendray I.L.R., 12 0., 686, affirmed on appeal by 
the Privy Council, see Surendro v. Doorga, I.L.R., 19 C., 513. 

It is,, however, worthy of special remark that notwithstand¬ 
ing the declaration by our courts of justice, that such adoptions 
were invalfd, the adopted sons have been and are treated by 
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Hindu society as sons of their adoptive fathers. This anomaly 
is the effect either of ignorance of the sentiments and usages 
of the people, or want of sympathy with the same. It is mso 
partly due to the absence of English translation of the texts 
^,of law bearing on the subject, which appear not only to permit 
but to enjoin plurality of adopted sons. See texts Nos. 5-8. 

It has been held that a bachelor (Gojml v. Narayan, I.L.R., 
12 B., 329) and a widow.er (iVapappa v, 2 M.H.C.R., 

367), may make a valid adoption. In these cases a difficulty 
arises as to who should be deemed the maternal grand-sires 
of the boy adopted. 

It has also been held that a minor may adopt and give 
authority to his wife to adopt; [Ra/jendro v. Saroda, 15 W.R., 
548, and Jumoonav, Bama, I.L.R, 1 C., 289). It is not clear 
from these decisions whether it is sufficient for the competency 
of a minor that he should attain the age of discretion or that 
he should attain the age of majority according to Hindu law, 
i. e., complete the fifteenth year. The validity of adoption by 
a minor is maintained solely on religious ground, and it is looked 
upon as a purely religious transaction, not affecting the civil 
rights of the adopter. This view may be quite true in Bengal 
where it has been held that sons acquire no rights to even the 
ancestral property during the father’s lifetime; but it is not 
so where the Mitdkshard prevails, inasmuch as the adopter’s 
civil rights are materially affected by adoption, for the adoptee 
becomes the adopter’s co-sharer with co-equal rights as regards 
ancestral property. 

So strong, however, is the sentiment of ladies for the con¬ 
tinuation of the family and lineage by adoption, especially in 
those instances in which the extinction of families has been 
prevented by adoptions, that they take the preeautipn of haviiig 
authorities to adopt executed by infants as soon as they attain 
the age of discretion such as twelve or thirteen y^ars, in 
favour of their infant wives. They are also made to give verbal 
permission to adopt, to their wives iu the presence of witnesses. 

A minor in Bengal under the Court of Wards canndt 
validly adopt or give authority to adopt, except with th# assent 
of the Lieutenant-Governor, obtained either previously or 
subsequently. 

Pollution on account of the death or birth of a relation 
dms not vitiate an adoption made during it; the secular 
formalities of ^ift and acceptance may be performed by a person 
^ under it, while th©^ religious, part of the oeremony raa^ hi 
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delegated to a priest or a relation free from impurity : 

V. liangnp, I.L.R., 18 M,, 397 ; Lakshmi v. Ram, I.L.R., 
22 B., 590 ; Vedavalli v. Mangamma, I.L.R., 27 M., 538, 539. 

Capacity of females —According to the ancient Hindu law 
as well as to Roman law a woman was placed through her 
whole life under the tutory of her husband or liis agnates when ’ 
she ceased to be under the paternal power. Slie was not 
permitted to be .viaynW.s at any period of her life. (See Texts, 
Nos. 17 and 18 ante, p. 84). But important rights were 
conferred on women by the Mitdkshard and the Ddyabhdga, so 
as to make their position almost equal to that of males, 
specially as regai-ds the right to hold property. A great deal 
of misconception prejudicial to women, often arises from not 
distinguishing the later development of law from its earlier 
stages. 

The text of Vasishtha {ante, p. 118) provides—“But a 
woman should neither give nor accept a son except witli the 
permission of the husband.” This text has been very differently 
construed by different schoeds. See ante, p. 33. 

Some say tliat the husband’s assent is absolutel}^ necessary 
for an adoption by a woman. Of tliese again, some assert that 
the husband’s assent must bo given at the very time of adoptifui, 
so that according to them a widow cannot adopt at all. While 
others say that the word “husband” in the above text is 
illustrative, it means the tutor or guardian of the woman for 
the time being, that is to say, when the husband is alive his 
assent is necessary, and after his death the assent of his agnates 
who are his widow’s guardians is necessary and sufficient for 
enabling her to adopt. 

There is a third view entertained by some who maintain 
that adoption by the widow being conducive to the spiritual 
benefit of t1ie sonless husband, his assent is always to bo 
presumed in the absence of express prohibition. 

It should be observed that according to those who maintain 
that a widow can adopt with the assent of her husband’s 
kinsman, the husband’s assent cannot be operative after his 
death, on the ground of his not being the guardian of his 
widow. But this distinction is not practically observed. 

The doctrines of the different schools, as enforced by our 
courts at the present day are as follows : 

In Mithim it is absolutely necessary that the husband should 
give his assent at the time of adoption ; therefore a widow 
cannot addpt a dattaka son there. 
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In Bengal the husband’s express assent is absolutely 
necessary and it is operative after his death, so as to enable a 
widow to make a valid adoption. 

The Bengal doctrine has been applied to cases governed by 
the Benares school. 

In Madras, Bombay and the Punjab a woman may adopt 
either with the husband’s assent or with his kinsmen’s assent if 
he died without giving any. 

In Bombay widows whose husbands were not members of 
joint family, may also adopt of their own accord without any 
assent of either the husband or his kinsmen. It should be 
observed that in this case the husband’s estate is vested in the 
widow. A widow succeeding to the estate not of her husband 
but of a gotraja sa^nnda under the rule established in 
Lulloobhoy's case, 7 I.A., 212, cannot make a valid adoption : 
Datto V. Pandurang^ I.L.R., 32 B., 499. 

A Jaina widow also can adopt of her own accord without 
any authoritj^ from either the husband or his kinsmen ; the 
reason perhaps is that she becomes absolute owner of her 
deceased husband’s self-acquired property inherited by her : Sheo 
V. Dakho, I.L.B., 1 A., 688 ; Manikv. Jagat, I.L.R., 17 C., 518 ; 
Asharji v. Rup, I.L.R., 30 A., 197. 

Nature of woman’s right to adoption. —According to what is 
stated in the commentaries, it would seem that the widow 
adopts in her own right, but she being in a state of perpetual 
tutelage, the discretion which she is deemed to want is supplied 
by theof her legal guardian. According to some, 
the husband is the only guardian of a woman in the matter of 
having a son ; while others regard adoption as an appointment 
of an heir and disposition of property, and therefore the assent 
of the husband’s kinsmen whose interests are affected, is 
necessary and sufficient; there are some again who think that 
the %/idow inheriting the husband’s estate is practically sui 
juris and is also competent to deal with the property for 
religious purposes, so she may, of her own accord, without 
the assent of anybody else make a valid adoption which k 
conducive to the husband’s spiritual benefit, and which is an 
act of self-denial on her part, as by it she divests herself of the 
husband’s estate which vests in the boy adopted. 

Present view.—But the modern view regarding woman’s 
capacity to adopt is, that she has no right herself, but that she 
is deemed to act merely as an agent, delegate or representative 
of her husband, or that she is only an instrument through 
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whom the husband is supposed to act: {Collector of Madura, 
12 435 = 10 W.R., P.C., 17). It should, however, be 

observed that the wife is the only agent to whom authority for 
adoption may be delegated ; a man cannot authorize any other 
person to adopt a son for liim. A joint power to the widow 
and other person or persons is invalid. But the widow’s choice 
of a boy for adoption may be restricted by the husband by 
requiring the consent of persons named by him. Ifit turns out 
that such consent cannot be })rocurod, she has no authority 
to adopt: Amrito v. Suruo, 27 I. A., 128=-!.L.R., 27 C., 906. 

Accordingly the “asKseut of the husband” is looked upon 
as power. It has been held that a man who has a son in 
eKistence, and is therefore himself incapable of adopting a soil, 
may nevertheless give a conditional authority to his wife to 
adopt a son, to be exercised in the event of the existing 
son dying without leaving male issue : 7 W.R., 802 ; I.L.R, 
1 M., 174; 22 W.K., 121. 

It follows, therelbre, that the widow’s right of adoption 
depends entirely on the power, and must accordingly be strictly 
pursued, ^.e., be subject to the restrictions and limitations that 
the husband may choose to impose in that behalf; Mutmddi \\ 
Kundan, 33 I.A., 55. If the widow is authorized to adopt 
one son, she cannot adopt a second, if the first adopted son 
dies ; if he directs the adoption of a particular boy, she cannot 
adopt any other. In this manner, the authority is strictly 
construed. It woultl, however, be more consistent with the 
feelings of the Hindus, should the authorit}^ given by them 
be liberally construed, specially when it ap[)ears that they eviTico 
a general intention to be represented by a son, and a particular 
intention with respect to the mode of carrying out the same ; 
in such a case, effect might be given to the former irrespective 
of the latter. This principle has been acted upon in Lahshmi 
V. jRq;'a,, I.L.R., 22 B., 99G, and also in S\iryanarayana v. 
Venkatararuana, I.L.R., 26 M., 681. So also in the recent 
case of Kannepalli v. Pucha (33 I. A., 145) where the hasband 
gfanted "to his widow a power to adopt but placed no specific 
limitation thereto and it was clear that he desired to be 
represented by a son, it is held that the power was not 
exhausted by the adoption of one son. 

If a person has more wives than one, and authorises one of 
them, she alone is entitled to adopt. If any other particular 
direction is laid down, that must be followed ; should a general 
authority tb all the wives be given, then there might be some 
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difficulty in case of disagreement and dispute. But if <^ne is 
willing to loyally carry out the husband’s wishes by adoption and 
the others are opposed for selfishness, then the former (may 
adopt by giving notice to the latter : I.L.R., 18 C., 69. But 
all of them may agree in ignoring the authority. i 

For, however, solemnly a hu.sband may enjoib his wife to 
adopt a son unto him, she is not legaWy ’uound to fulfil his 
dying* request; her rights to the hus’imnd’s estate are not in the 
least affected by her omission or refusal to adopt: Uma Snvduri 
V. Sourobinee, I.L.R., 7 C., 288. 

A.n authority is void if it directs adoption under circum¬ 
stances in which the man himselft if living could not have 
adopted. / 

An authority may be given eithir verbally, or by a will, or 
by a writing caWed anumati-pafm diich must now be engrossed 
on a stamp paper of ten rupees, an d must also be registered ; 
Matxaddi v. Kundan, 33 I. A., 55. ( 

Power incapable of execution --Vhen a widow is authorized 
to adopt in the event of th^'.s death of an existing son, and the 
son dies, and the estat(%Vests in the son’s widow or any heir other 
than the first-named wi. dow, then the first-named widow cannot 
adopt, as her po wer c>f adoption is then “incapable of execution 
and at an end,” in oilier words, it is absolutely suspended 
so as to render 'an adoption then made absolutely void : 
PudmaKu7nariv:.CourtofWards, 8 I.A., 229=I.L.R, 8 C., 
302 ; I.L.R., 10 205 ; I.LR., 17 C., 122. But the power 

revives when the eWate reverts to, and becomes vested in 
her: BhoohunmoyeeXy, Ramhishore, 10 M.I.A., 270 ;Manik- 
chand V. Jagatsetta^ii, I L.R., 17 C., 518. But the Bombay 
High Court has cons%ued that expression of the Privy Council 
to mean that the powd^-r is absolutely extinguished by the vest¬ 
ing of the estate in i.the son’s widow, and cannot revive on the 
estate reverting to the w Jdow of the donor of the power after 
the daughter-in-law’s dearth : Krishna v. Shankar, 17 B., 

164. This case is in diredt t conflict with the decision of the 
Calcutta High Court, in^.whichanadoptioninsimila^circum- 
stances was upheld as valid, ukg by making the same the widow 
divested her own estate o\^ly; ^yhant v. Kisto, 7 W.R„ 392. 
It should, however, be observed ^at in such cases it must 
b^ owing to some accident thafc the son dies without making any 
provision for the continuation oy the family. Having regard 
to the intention of the sons in ai|uch cases, that die making jpron 
visions in this respect, and to their l^feelings on siih|ect, it is 
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natural to presume the revival of the mother’s power to be 
what the son would have assented to, had he expressed his 
views. Such revival appears to be agreeable to the sentiments 
of the Hindus. Besides, a Hindu widow inherits her husband’s 
estate in the character of being the surviving half of her 
deceased husband ; as soon as she gives up that character by 
re-m&rriage her estate comes to an end : her life is deemed as a 
continuation of her husband s life. Why should then the vestipg 
in the son’s widow, of the son’s estate, or correctly speaking, the 
continuation of that estate in' her, which had vested in her 
jointly with the husband since the time of their marriage, 
extinguish the mother’s power ; when it is unaffected by the 
vesting in the son, otherwise than being merely suspended. 
Moreover, the position of the mother is the same whether she 
inherits the son’s estate just after his death, or after the death 
of his widow ; the estate becomes vested in her as the son’s 
heir in both cases, without any distinction whatever. It is 
impossible to conceive any reason or principle for difference, 
with respect to the continuance of the power. Why should 
it revive in the one case, and be extinguished in the other ? 
It has been held that the son’s marriage does not affect the 
mother’s power, if his wife dies before him, and the mother 
succeeds on his death, she is competent to a^opt: Venkappa v. 
Jivaji, I.L.R., 25 B., 306. Would it not be arbitrary to hold 
that she is not competent to adopt, if she succeeds after the 
son’s widow’s death ? 

Hence, that expression must be taken to be used with refer¬ 
ence to the actual tacts of these cases. The principle under¬ 
lying their Lordship’s decision appears to be that the adoption 
by a widow is the execution of the power of adoption which 
is a kind of power of appointment of the donor’s estate: 
Bai Moti v. Bai MamUy 24 I. A., 93«»I. L. R., 21 B., 709. If 
that estate is not ready -to drop down on the adopted son at 
the time of adoption by reason of the same being vested in a 

§ 6T8on other than the adopting widow, the power must be 
ebroed non est, and the adoption void. 

Limit to exercise of power by widow. —Having regard to the 
religious belief and the feelings and sentiments of the Hindus 
that give to their widows power of adoption to Be exercised on 
fhilune of male issue by reason of a begotten or adopted son 
dying .after the death of the donor of the power, the .question 
^ to the limit of time within which, and the conditions 
to 'which, ^e power should be exercised must be 

* 
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answered thus :—The widow’s death is the limit of time within 
which, and the failure of male issue in the male line, and the 
vesting of the estate in the widow, are the only two conditions, 
subject to which, the power may be exercised ; whether the 
estate vests in the adopting widow just after the death of the 
son or after the death of his widow, or son, or even grandson, 
that makes no difference. There cannot be any doubt that the 
Hjndu law on this subject should be enunciated in this manner, 
if the requirements of Hindu religion and the feelings of Hindus 
be respected. Is there then “anything against public convenience, 
anything generally mischievous, or anything against the general 
principles of Hindu law” in allowing a Hindu widow to exercise 
{he power of* adoption subject to the said two conditions. The 
only difficulty in this matter is created by an observation of 
Lord Kin^sdown, founded on an inaccurate view of the require¬ 
ment of Hindu religion, expressed in these words,—“In this 
case, Bhowanee Kishore (the son after whose death the adop¬ 
tion was made by his mother during his widow’s life) had lived 
to an age which enabled him to perform—and it is to be pre¬ 
sumed that he had performed—all the religious services which 
a son could perform for a father.” 

The law on the subject, could not have been enunciated in 
the way it was done on the basis of the above view, had it been 
brought to their Lordship’s notice that the same was not the 
correct view, and that the service absolutely necessary in a 
religious point of view, which a Hindu son has to perform for 
his father, and which is ordained as the debt every man owes 
to his paternal ancestors, is, to leave behind him a male issue 
for continuing their lineage. The religious belief of the Hindus 
that the continuation of male issue in this world is necessary 
for the spiritual benefit of the whole series of the paternal 
anpestors from the father to the founder of the —is exem¬ 

plified by the account of the interview of Jaratk4ru the bachelor 
ascetic and the Pitris or spirits of his paternal ancestors, in the 
Mahdbhdrata, A'diparva A'stika-parva, chapter 13, and by the 
account of Ruchi in the Mdrk^ndeya‘Purdna chapter 96 et 
* .seq.. The Mahdbhdrata is a work of the sacred literature 
embodying the ideals of conduct religious, moral and social, 
for the guidaatce of the Hindus, amon^ whom the knowledge 
q( its contents is disseminated in various ways, regarded • as 
religioi^ rites, such as recitation of the original Sanskrit, or 
impre^ive speech in vernacular explaining it scontents, both 
, ipade lyid^rned Brihmanas. It says that JaraMni m tie 
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course of his pilgrimage once met the spirits of his own 
ancestors in a large pit, suspended with their heads downwards 
and feet upwards, by one tiny root of a bamboo clump ; seeing 
them in this plight, he was moved by sympathy and asked them 
who they were, and wherefore were they in that miserable posi¬ 
tion ? They said they were the ancestors of one Jaratk4ru who 
was their only descendant on earth, and was leading a bachelor’s 
life practising austerities, and was in consequence not likely to 
leave a son behind liim ; and therefore they must, for want of any 
male issue after him, fall down very soon from heaven to the 
earth, and that was the reason of their miserable state. There¬ 
upon Jaratkdru announced himself to them, who told him that 
he could save them by marrying and begetting male issue. 
He promised to do so, and did marry and become the father 
of A'stika, and so the ancestors were saved. 

Markandeya-Purdna—which contains the Devi-Mdhdtmya 
also called Chandi, the recitation of which is regarded most 
auspicious,—is another sacred book of the Hindus. It describes 
a discourse between the {Pitiris) or spirits of ancestors and Ruchi 
who had fully subdued all appetites for pleasure, and controlled 
his senses and led a virtuous life of celibacy. The Pitris endea¬ 
voured to induce him to take a wife for getting male issue, and 
when Ruchi raised the objection that it was difficult and hard 
for a poor old man like himself to get or take a wife, they 
^oke to him thus:—“Our downfall will assuredly come to pass, 
O son, and so also thy downward course, if thou dost not 
welcome our request,” (and leave behind you a sou). Ruchi was, 
howe. er, induced at last to marry, and he became father of a 
renowned son : (Chapters 95-99 ; see Justice Pargiter’s English 
Version, pp. 526 et seq.). There are many other sacred books 
ordaining the necessity of the existence of male issue in this 
world for the continuance of the heavenly abode of the Pitris 
or paternal ancestors in the male line. Thus it is clear that 
in a religious point of view, it is a spiritual necessity that the 
Hindu widow should be allowed to exercise the power of adop- 
titin when there is a failure of male issue ; for, it is the existence 
of male issue for the continuance of the lineage, and not the 
performance by such issue of any religious rites, which is requir¬ 
ed for the spiritual welfare of the ancestors. The widow is deem¬ 
ed the surviving half of her deceased husband, and her cora- 
iwtency in • this respect should be the same as that of her 
husband enjoining her to adopt on his behalf. 

• It is udreasonable to suppose that the Lords of tlie Judicial 
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.Committee would adhere to their observations that partake 
of the character of oUter dicta, when the same were based upon 
an erroneous view of the religious belief of Hindus. All that ’ 
has been held by their Lordships, is, that an adoption' n^de 
by a widow is invalid, if at the time the estate is vested in the 
son’s widow or some other person whose estate she cannot 
defeat by the exercise of the power. Although there are 
expressions in the judgments appearing to restrict the widow’s 
power within too narrow limits, such as that “the power is 
incapable of execution and at an end,” when the estate is vested 
in the son’s widow : they are not to be taken literally as if 
their Lordships were legislating, but should be confined to 
the facts of the particular cases. Their Lordships themselves 
observe that the fact of the descent being cast would make no 
difference “unless the case fell within the authority of that 
of Bhoohunmoyee v. Ram KisJwre, (10 M.I.A.,279) in which 
it was decided that the son having died leaving a widow in 
whom the inheritance had vested, the mother could not defeat 
the estate which had so become vested by making an adoption*^ : 
J^ja Vellanki v. Venkata, 4 I.A., 9=I.L.R., 1 M., 186. It has 
3ready been shown that there is no difference in the mother’s 
succession, whether she gets the son’s estate immediately -after 
the son’s death, or after the death of the son’s widow who 


inherits first and after her the mother. It would be arbitrary 
to say that the mother is competent to adopt in the former case, 
but not in the latter ; it is absolutely impossible to find any 
rational principle for such a distinction excepting the view that 
a married son has exhausted the performance of all the religious 
services that a son may render to his father,—which must be dis¬ 
carded, as being incorrect: Ramv. Surbanee, 22 W.R., 121,123. 
In this case Mitter J. held that the view taken by the Judicial 
Oornmittee that a married son exhausted all*'the spiritual 
benefit that a son can confer on his father—is supported by no 
authority, and is contrary tio the usages of Hindus; and in the 
case of Kanitepalli, 33 I.A, 145, 154, the Judicial Committee 
have approved of the observations made by Mitter J. on this 
question. 

But, even after this case, the Calcutta High Court thought 
jhaelf bound to follow the said obiter dicta of the Judicial Com- 
Wttee,^and to set aside the adoption in a case where the estate 
had v^ted in the son’s widow, and on her death passed to her 
mother-in-law who then made the adoption decMred invalid by 
<ixe High Cdurt; Mmikya/fnala v. Nmda, l.Xi.B., 33 O., 1806. 
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That the attainment by a son, after the father’s death, of 
-ceremonial competency by marriage, investiture or otherwise 
before his death, is no bar to adoption, is held by Justice 
Kanade who explains that the real limitation on a mother’s 
right to adopt is based by the whole current of recent decisions 
solely on the question whether the widow’s act of adoption 
derogated from her own rights or the vested rights of others : 
Venkappa v. Jivaj% I.L.R., 25 B., 306, 312. In a recent case 
in which a great number of authorities including this decision 
were cited, with respect to the effect of the attainment of 
ceremonial competency, the Judicial Committee observed th§t 
they appeared to their Lordships to be rather in favour of than 
against the validity of the adj^ption ; but their Lordships did 
not express any opinion on the question excepting that it is 
open to controversy : Verahhai v. Bai, 30 I.A., 234, 237. 

In a latter case, {liamkrishna v. Shamrao, I.L.R., 26 B., 526) 
however, in which a widow—whose husband had predeceased 
his father, and who succeeded to her father-in-law’s estate which 
had devolved at first on her son, and then on her grandson who 
died unmarried, and lastly on herself as heiress of her grand¬ 
son,*—had adopted a son, three learned Judges of the Bombay 
High Court have held that the adoption was invalid, relying 
on the obiter dicta of the Privy Council in Bhoohunmoyee's 
case and also in other cases, in which what was actually decid¬ 
ed, was, that an adoption made by the mother-in-law when 
the estate is vested in the daughter-in-law is invalid, and 
relying also on an earlier case of the same court (T.L.R., 17 B., 
164) in which the adoption was made by the mother-in- 
law who succeeded to her son’s estate after the death of the 
daughter-in-law who had inherited the same at first. 

It has already been said that the obiter dicta were made ’ 
under the iidsconception of the religious ideas and sentiments 
of the Hindus. There is no reason why the law should not be 
enunciated consistently with them, in the manner submitted 
H-bove. If the foundation, namely, the exhaustion of religious 
services by a son attaining a particular age,—fails, then the 
whole superstructure of the obiter dicta must necessarily fall. 
.And it would not be consistent with the true loyalty and respect 
-due to the ,Lor<}s of the J udicial Committee to hold that their 
Lordships laid down an arbitrary rule founded on no principle| 
and that the same should be adhered to, notwithstanding the 
' rejeotioto of “tihe limitation of ceremonial competency, by reason 
.joHhe same being maccunate, which alone did form the principle 
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of thd distinction. It is a question of fact not of law, and the 
inaccuracy of the view is due to the materials for the right view 
not being placed before their Lordships. In this connection the 
following observations made by the Privy Council in an early 
case, should be borne in mind, namely,—“The interest of 
sovereigns, as well as their duty, will ever incline them to 
secure, as far as it is in their power, the happiness of those 
who live under their government, and no person can be happy 
whose religious feelings are not respected.” Ramtonoo v, 
Ramgopam^ 1 Knapp 245—1 P. C. J., 6. 

There is no limit of time for the exercise by a widow 
in whom her husband’s estate is vested, of the power of 
adoption; she may adopt at any time she pleases, when the estate 
is vested in her. See Mutsaddi v. Ku7idan, 33 I.A., 55 and 
Giriowa v. Bhimaji, I. L. R., 9 B., 58. But it seems that 
there must be some limit when the husband’s undivided copar¬ 
cenary interest becomes vested on his death in the surviving 
male members of the family according to the Mitikshard. 

When widow cannot adopt. —As a widow adopts a son unto 
her husband, in her capacity of being his surviving half, she 
cannot adopt after re-marriage ; nor when she is pregnant in 
adultery. 

Adoption by infant widow. —As an adoption by the widow 
divests her of her husband’s estate, therefore in an adoption by 
a young widow, whether infant or not, the court will expect 
clear evidence' that at the time she adopted, she was informed 
of her rights and of the effect of the act of adoption upon them ; 
and if it finds that coercion, fraud or cajolery was practised upon 
her to induce her to adopt, or that she was not a free agent, 
or that there was suppression or concealment of facts from her, 
it will refuse to uphold the adoption. See Somasekhara v. 
SuhhadrOt I. L. R., 6 B., 524 and Ranganaya v. Alwar, I. L. R., 
13 M., 214. 

Adoption by Kinsman’s assent. —Where a widow may adopt 
with the assent of her deceased husband’s kinsmen, there if the 
husband was a member of an undivided family, the assent must 
be sought from the surviving male members of the family. In 
such a case the assent of the senior and managing member 
may be sufficient; but the assent of a divided kipsman will not be 
suffinient: Sri Viradav. Sri B^'ozo^ I.L.R., 1 M., 69 *, Buhrah- 
*fnanyam v. Venkammat I.L.R., 26 M., 627. It is not necessary 
that all the kinsmen should give their assent; the assent of the 
majority is sufficient in the absenoe of improper oonsiderati^is. 
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such assent should be presumed to have been given on honafide 
grounds : Venkata v. Anna, LL.R., 23 M., 486. The proper 
person to give the requisite assent is he under whose guardian¬ 
ship the woman should remain according to the circumstances in 
each case. If there is the father-in-law, his assent is sufficient : 
Collector of Madura v. Moottoo, 12 397=10 W. R, 

17 : Vithoha v. JBapu, I. L. R., 15 B., 110. If the husband was 
separate, the widow must apply for the assent of the nearest 
Sapindas, and then it would seem that the consent of the pre¬ 
sumptive reversionary heir must be taken : I. L. R, 26 M., 627. 

The assent to be legally sufficient should be given after the 
exercise of discretion, and not from any corrupt motive, I. L. R., 
1 M., 69 (82). Where a widow who by representing to her 
husband’s sapindas that she had her husband’s authority 
induced them to give their consent to an adoption made by her, 
but who fails to prove her husband’s authority, cannot support 
the validity of the adoption by the consent of sapindas who 
thought they were only ratifying the husband’s authority : 
Jonnalagadda v. Jonnalagadda, 34 I.A., 22. 

Adoption without assent. —In Bombay a widow in whom her 
husband’s property is vested, majr adopt without any authority 
from her husband or assent of his kinsman, in the absence of 
express prohibition by her deceased husband, provided she does 
not act capriciously or from any corrupt motive : Ramji v. Gha- 
mau I.L.R, 6 B., 498. The husband’s assent is presumed from 
the absence of express prohibition. But when the husband’s 
estate is vested in other relations, she may adopt only with 
their assent, if the husband gave none : Payapa v. Appanna 
I.L.R., 23 B., 327. But acquiescence implied oy mere presence 
at the ceremony and the absence of any objection is not 
equivalent to consent : Vasudeo v. Ram, I.L.R, 22 B., 551. 

When thdre are more than one widow, the senior alone 
may adopt without the assent of the junior widow, but not vice 
versa. The senior widow’s preferential right depends on her 
becoming the patni or indispensable associate for religious pur¬ 
poses since her marriage,—-a position not affected by subsequent 
marriage, of another wife ; Padaji v. Ram, I.L.R., 13 B., 160. 

DcUtaka : who may give in adoption. 

The father and the mother of a boy are competent to give 
him away in adoption. The concurrence of both would be 
desirable. But the father may act even against the will of the 
mo^er. .The mother, however, cannot give without the a^ent 
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of hor husband while he is alive ; but after his death she can 

f ive her son in adoption, in the absence of express prohibition 
y her husband, See Jogesh v. Nritya I.L.R., 30 C., 965— 
7 W.N., 871. 

Thus you see that there is a great distinction between the 
giving and the taking of a boy in adoption, as regards woman’s 
capacity in that beh^f. Her power is almost unrestricted as 
regards gift, but not so as regards acceptance ; though both 
seem to be dealt with in the same way, and the assent of the 
husband is required by Vasishtha (Text No. 2), as well to the 
gift by the wife of a son in adoption, as to the acceptance by 
her of a boy for adoption as son unto the husband. 

But as adoption is a kind of advancement of the boy who is 
to become entitled to a rich inheritance, and as such beneficial 
to him, it may be safely left to the discretion of a mother to 
make a gift of her child for adoption, and the father’s assent 
required by the text of Vasishtha may be presumed in the 
absence of express prohibition. 

But a widow has no power, after her re-marriage, to give in 
adoption her son by her first husband. The Bombay High 
Court have held that the right to give a boy in adoption is a 
right of disposition, a portion of patria potestas, which comes 
to the widow by reason of her connection with her deceased 
husband’s estate, but which is lost by re-marriage ; I.L. R., 24 B., 
89'. The capacity to give may also be regarded as an incident 
of guardianship which she loses by re-marriage. But in a 
recent case the Bombay High Court have held that where the 
husband authorized his widow to give their son in adoption, 
the widow can make a valid gift in adoption even after her 
re-marriage: Putlahai v. Mahcmu, I.L.R., 33 B., 107. 

As regards the gift of an only son, the effect of which would 
be the extinction of the family, and the cessation of spiritual 
benefit derived from the son, it is doubtful whether this presump¬ 
tion of assent in the absence of express prohibition, can legiti¬ 
mately be made in such a case. This appears to be the 
principle of the distinction, upon which Sir Michael Westropp’s 
view IS based, namely, '*‘*that assuming that a man’s only son 
may be given in adoption by himself, yet if he has not expressly 

f iyen to his widow an authority to make such a gift, it cannot 
e implied by law.” But if the father was poor, he may be 
fdtrly presumed to have preferred the son’s secular benefit by 
adoption,' to the spiritual benefit of himself and his ancestors. 
And' the mother’s action in this respect may be ikken to 
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pfoverned by the same considerations, as that of the father. 
The attention of the Judicial Committee seems to have not 
been directed to the principle underlying the distinction which 
is therefore pronounced by their Lordships to have been quite 
novel. A.nd their Lordships approved of the view expressed 
Iw tfee Madras High Court that the wife’s power, at least with 
the concurrence of Sapindai^ in cases when that is required, is 
co-extensive with that of the husband : SH Balusu v. Sri 
Bahmi, 26 I.A., 113, 128. But it should be observed that in 
this case there was the requisite assent to enable the mother to 
make the gift; for, according to the guai-dianship theory 
adopted in Madras, the husband’s kirsman’s assent is sufficient. 

Considering the consequences of adoption which appears 
to operate as civil death of the boy as regards the fanjily of 
his birth, the law confers on the parents only, the power of 
making a gift in adoption. A stepmother, or any other 
relation, cannot make such a gift: Papamma v. Venkatadi% 
I.L.R., 16 M., 384. 

Nor can the parents delegate this power to any other 
person. But the gift and accejitance form the essential part 
of the ceremony ; if the parents have performed the same 
they may delegate the religious portion to any relation or to 
their priest for performance and completion of the adoption : 
Lakahmi v. Ram, I.L.R., 22 B., 590. When a Brdhmana died 
after having token a boy in adoption, but died before the 
ceremony of the Datta-Homam was performed, and the same 
was performed by his widow, the adoption was held valid : 
Suhha V. Suhha, I.L.R., 21 M., 497. 

The power which the Hindu law confers on a father to give 
away his son in adoption is not lost by a Hindu pervert to 
^Islamism. If he thinks it beneficial to his son to remain a 
Hindu, and to be adopted as a son to a Hindu adopter, he is 
competent to give away the son in adoption. He may be a 
pai'ty to the secular gift and acceptance, and delegate to a 
relation the performance of the religious portion of the 
cei«fil|oiiy of adoption. In a case in which the natural father 
alter'having adopted the Mahomedan religion was desirous to 
give his son in adoption and authorized his Hindu brother to 
make thei^ift, and then died, and subsequently the boy was 
gived ' by his said uncle, it has been held that the .father was 
competent to delegate the authority, and the adoption was good: 
SkaUy. Santa, I.L.R., 25 B., 551. On the same principle it 
hips beW held that a Hindu becoming a Brdhma may give his’ 
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8011 in adoption, the religious ceremony being performed by a 
Hindu relation ; the son is entitled to revert to Hinduism with 
the father’s consent: Kusum v. Satya, 30 C., 999= 

7 W. N., 784. 

Dattaka: who may he given and taken in adoption^ 

¥ 

Only son.—With respect to eligibility for adoption, the "only 
rule on the subject, propounded by the well-known legislators, 
is the prohibition contained in the above text No. 2 (ante, 
p. 118) of Vasishtha, forbidding the adoption of an only son. 
This rule is merely recommendatory in chatacter, and it was 
held to be so by all the superior courts in India till 1868 A.D., 
when for the first time, it was held by a Division Bench of the 
Calcutta High Court that the adoption of an only son is invalid. 
One of the Judges was Ju'stice Dwarkanath Mitter, but being a 
“lawyer without Sanskrit” ho was not in a better position than 
the European Judges holding the contrary view, as regards 
the interpretation of Hindu law See liaja Opendur v. Hanee 
Bvomo, 10 W.R., 347 ; and I.L.R., 3C., 443. The Bombay High 
Court also had, since that decision, been expressing their opinion 
(gainst the adoption of an only son till a Full Bench of that 
Court did in 1889 A.D., hold such adoption to be invalid : 
Wdman v. Kri^hndji, I.LR, 14 B, 249. But such adoption 
has all along been held valid in Madras. N.-W. Provinces and 
the Punjab. In 1892, a Full Bench of the Allahabad Higl. 
Court did, upon a recoii.sideration of the law and the previous 
cases, come to the concdusion that the adoption of an only son 
is valid : see Hcni Prasad v. Hardai Bihi, I.L.R., 14 A., 67. 
The very fact of there being so much diiference of opinion, 
proves the rule to be of moral obligation only. 

But this controversy has been set at rest by the decision of t 
the Judicial Committee holding the adoption of an only son 
to be valid: Sri Buluauw.Sri j8a/wsw, 26 I.A., 113. This 
view is perfectly consistent with what is deducible from the 
Sanskrit woi'ks on law ; and it is due to misapprehension of their 
meaning, that some learned writers maintain the contrary view. 

Some other similar rules held admonitory. —There are some 
commentators who say tliat a man should not give away his 
son in adoption when he is not in distress, and that he should 
n^t give in adoptioti his eldest son or one of two sons. But 
these are considered to be merely directory and not imperative. 

The Dattaka-mfmdnsd and still later commentaries say that 
a man should adopt his brother’s son if available for ad^^tioii, 
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in default of him he should adopt a mpinda, in his default a 
SamJhiodaka, and in default of an agnate relation he should 
take one belonging to a different gotra or family. But this 
rule relating to preference in selection has been held by the 
Privy Council to be merely recommendatory : Wooma Dace v. 
Gokoolanund, I.L.R., 3 C., 587. 

Prohibition of certain relations for adoption by twice-born 
classes. —Nanda Pandita and his followers maintain that certain 
relations such as a brother or an uncle, or the son of a daughter, 
or of a sister, or of the fiiother’s sister, or the like, should not 
be adopted by a twice-born person. No sucli i*ule is laid down 
in any earlier commentary. Nand? Pandita deduces the rule 
from two texts of doubtful import, uhicli arc not noticed by 
any commentator of note, and one of which is .said to bo a 
text of Saunaka and the other of Sdkala, neither of whom is 
recognized as legislator, and whoso names cire not found in most 
of the commentaries on positive law. 'J’he texts are as 
follows :— 

(1.) I 

which means,—“A daughter’s son and a sister’s son are made 
sons by SAdraa : among the three tribes beginning with the 
Brdhmana, a sister’s son is not (made) son h(»inewhero (or any¬ 
where).”—Saunaka. 

The second lino of this cou[)let is not ftmiid in many co[)ies. 
This passage is found, in a book on litual, the authoiship of 
which is attributed to Saunaka, but wliicli on pei usal u ould 
appear to be a modern production. It does not piofcss to deal 
with law ; but while dealing uith the ritual of Jdfa-kanna or 
the natal ceremony, it professes to describe the ritual of adop¬ 
tion, and the above passage and some others t elating to 
adoption are found after the description of the said ritual. In 
the course of describing the ritual, it is said after the formal 
gift and acceptance have been completed, that the boy hearing 
the rejiection of a .son should be adorned &c., and 

brought within the house where homa should be performed. 


(2.) 11*11 I 

fiaft i 
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which means,—“A sonless twice-born man sJiall or should 
adopt, a son of a Sapinda or also next to him a son of a /Sot- 
gotra ; and in default of the son of a Sagotra, shall or should 
adopt one born of a different gotra, except the daughter's son, 
the sister’s son, and the mother’s sister’s son.”—Sakala. 

From what book of Sdkala’s these lines are quoted* by 
Nanda Paudita, or whether Sakala is the author of any book, 
no one can tell. 

From the above couplets of Saunaka and Sdkala and the 
words %eaHng the reflection of a son*' qualifying the boy, Nanda 
Paudita deduces tlie rule that amongst the twice-born classes 
such a boy should be adopted, as could be begotten by the ad¬ 
opter on the boy’s mother by appointment to raise issue in the 
ICshetraja form, and accordingly he prohibit? the adoption of 
the relations mentioned above. 

Sutherland, the learned translator of the Dattaka-mfinii^usi 
and the Dattaka-chandrikd, formulates the rule thus,—That a. 
twice-born man cannot adopt a boy when the relationship be¬ 
tween the boy’s mother and the adopter is such that there 
could have been no valid marriage between the adopter and 
the boy’s mother, had she been unmarried. This, however, 
does not correctly represent Nanda Pandita’s view ; for, this 
rule cannot exclude the relations whom he has expressly 
excluded. 

Discussion as to there being any such binding rule. —If vdiat 
Nanda Pandita says be accepted as authoritative and impara- 
tive, then the utmost that can be said is, that the relations to 
be avoided are only those enumerated by him. If on the other 
hand, it be open to us to examine the texts with a view to see 
whether there is any binding rule prohibiting the adoption 
of any relation, then the question cannot but be answered in 
the negative, as has been done by the Pull Bench of the 
Allahabad High Court (I.L.K., 17 A, 294), for the following 
reasons:— 

(1) The above text of Saunaka does not embody, 
command or in the language of the Mtminsi but it is 
merely a statement of facts, or what is cRlIbd in Sanskrit a 
I As regards the words the reflsction of a 

forming^ian adjective of the boy who has alre^y be.en formally 
given and accepted, they can fairly be taken to indicate only 
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the effect of the ceremony already performed ; but they can 
by Uo means imply the meaning .forced upon them by Nanda 
Pandita, who heis rather evolved it out of his inner conscious¬ 
ness, than from the natural import of the words. 

(2) Then, as to Sdkala’s text, it should be observed in the 
first place, that the object of the text is not to lay down who 
should or should not be adopted, but to declare who should be 
adopted first, who next, and who last: or in other words the 
order of preference in the matter of selecting the boy to be 
adopted. It says, you shall or should adopt from amongst the 
, Sapiudas; in their default, from amongst the distant Sagotras 
or agnates; and in default of agnates, frojn amongst those’ 
belonging to a different gotra such as cognates ; then follows 
the exception, “except the daughter’s son, the sister’s son, and 
the mother’s sister’s son.” Now the question arises, to what 
doe.s the exception relate? It admits of two con.struetions, one 
of which is logical (and the other grammatical 

If the text be construed logically or having regard to its 
true intention, the rule may be put thus—“If a Sapinda is 
available for adoption you shall or should not adopt a distant 
Sagotra or agnate; and if an agnate is available for adoption 
you shall or should not adopt one belonging to a difterent 
gotra or family, except the daughter’s son, the sister’s son, or 
the mother’s sister’s son,”—that is to say, the daughter’s son, 
the sister’s son, and the mother’s sister’s son, though belonging 
to a different gotra, may be adopted although there may be an 
agnate available for adoption : thus, the exception relates to 
the order which is the subject of the rule. And this construc¬ 
tion is consistent with what is laid down by all the sages 
dealing with positive law. For, they recognize the twelve kinds 
of sons ; thej^efore a daughter’s son may according to them, be 
the son of the maternal grandfather, as PutHkd-putra or ap¬ 
pointed daughter’s son, or as Kdniaa or maiden daughter’s son. 
‘Hence there is no reason why the same daughter’s son cannot 
be his maternal grandfather’s son as Dattaka or given son. 
•Therefore, consistently with what is necessarily implied by 
■these weli-known legislators, S^kala cannot be taken to prohibit 
•y|i(S'^^doption of “the daugliter’s son” who has been declared 
to'W most eligible as a subsidiary son under the name of 
'P0.Hkd-putra declared to be equal to the Aurasa or real 
]k^l|!t»lkte son,—and consequently, of “the sister’s son and the 
l 3 g«Aer’s sister’s son.” 

; • Mext, if the text be construed grammatically, then the ex- 
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ception is to be connected with the verb *^shall or should adopt,” 
and the text must be put thus ; “In default of an agnate, he 
shall or should adopt one belonging to a different gotra except 
(or but not) the daughter’s son, the sister’s son, and the mother’s 
sister’s son,”—therefore the prohibitory proposition or sentence 
must grammatically be formed with the verb ^^shall or should 
adopt” as used in the text, and must stand thus,—“But he sluill 
or should not adopt the daughter’s son, the sister’s son, and the 
mother’s sister’s son.” 

It should, however, be borne in mind in this connection, that 
the Privy Council have declared the rule propounded by S4kala 
relating, to the order of preference, to be directory only, I.L.R., ‘ 
3 C., 587. Therefore, although the wordqr^irjn Sakala’s text 
may, having regard to its form, mean either shall or should 
adopt.” It must now be taken to mean ‘*shoidd adopt 
consequently, the very same word or ^*should adopt” being 
grammatically connected with the exception, the prohibitory 
sentence must mean, “But he should not adopt the daughter’s 
son, the sister’s son, and the mother’s sister’s son”—that is to say, 
the exception also must be a precept of moral obligation, like 
the rule. In this connection the following Sanskrit rule of con¬ 
struction should be borne in mind, namely si’e: rsitS VRVfa 

or “a word once pronounced can convey only one meaning 
hence, although the word may mean either ‘*shall adopt” 
or ^*should adopt,” it being authoritatively settled by the 
decision .of the Privy Council that it means ^^should adopt” in 
connection with the rule, it cannot but bear the same meaning 
when grammatically connected with the exception. 

This interpretation appears to be unexceptionable and un¬ 
assailable from a Sanskritist’s as well as a lawyer’s point of view : 
its correctness, however, depends upon the view adopted by the 
Privy Council, of the rule relating to the order of preference for 
adoption. A^nd the view taken by the Judicial Committee appears 
to be supported by the Mfmdnsi. Those who feel curiosity to 
study the subject with details, are referred to Jaimini’s Mimdnsi 
•Jwith Savara-Svdmi’s Bhdshya, Ch. I, Pada or Section 2, and Ch. 
Si, and specially to or “the topic !©f recom¬ 

mendations in the form of imperative rules,” Ch. I, 2,19 
In this topic is discussed the question, whether precepts lil^ the 
following are imperative or only recommendatory, namely, 

^ Hvfk, &c„ or “A sacrificial post is made of (the wood-of) the 
lidumvara tree, &c.;” and the conclusion arrived at is, it 
is merely^ recoin mend^toiy, one of the reasons assigned Ibeic^ 
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“the improbability of the precept being 
imperative, and the probability of its being a recommendation.” 
A sacrifieial post is but a means to an end, it is necessary for 
tying the animal to be sacrificed ; any strong wood would be 
sufficient for the purpose, therefore the above precept is inter¬ 
preted to be a recommendation only. Sirnilai-ly, an adopted son 
18 only a means to an end, and the direction that a brother’s son 
if available should be adopted, in his default a Sapinda, and so 
on,—is, for similar reasons, merely recommendatory. The truth 

is, that there are various reasons for considering a rule to be 

recommendatory only ( or ) and not inoperative 

(or ),—or “a precept with the reason for 

it, ” being only one of the tests for discriminating it as direc¬ 
tory : and it is impossible for an unbiased and unprejudiced 
mind that is versed in Sanskrit law. to find fault witli the rational 
view taken by the Privy Council, of the rule relating to the 
order of preference for adoption, and with its corollary that the 
exception to it is of the same character with the rule, having 
regard to the language of the text, and to the rules of con¬ 
struction. 


(3) It is conceded that the adoption of the daughter’s and 
the sister’s son is valid amongst the Sudraa. From this it may, 
according to Sanskrit rules of construction, be, very fairly in¬ 
ferred that such adoption amongst the twice-born classes is only 
censured, and not absolutely interdicted. But the Bombay High 
Court, relying on a hasty conclusion come to by Sir Raymond 
West, an eminent Judge and Sanskritist, gets rid of that circum¬ 
stance by observing that “the Hindu Law regarded the Siidras 
as slaves, and their marriages as little better than concubinage'’; 
see I.L.R., 3 B., 273 (289). With great deference to Sir 
' Raymond, I i^egret to say that the above proposition is entirely 
erroneous; for, the Smritis or Codes of Hindu law did not 
regard the Siidras as slaves, and their marriages as concu¬ 
binage. 

According to the Smritis, every man is by birth a Siidra ; 
it ns by learning the sacred literature, that a man becomes 
twice-born. The privilege of studying the sacred literature is, 
no doubt, denied to the SiHras as well as to the females of the 


so called twice-borp classes. But the status of being twice- 
feorttNdepends on the acquisition of knowledge of the sacred liter- 
atBTO. Manu (Ch. Ill, verse 1) ordains that a twice-born man 
iffiall abide with the preceptor, and study the Vedas for thirty- 
six years, <lr a half or a quarter of that period, or until know- 
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ledge of the same is acquired. The consequence of omitting to 
do the same is thus declare<l by Mauu (Ch. II, 168): 

^ I 

n ^ wmfn i 

which means,—“That twice-born man, who without studying 
the Vedas, apj^lies diligent attention to anything else, soon falls*^ 
oven when living, together with his descendants, to the condi¬ 
tion of a Stidra" Hence the males of the twice-born classes, 
who have no knowledge of the sacred literature, are like their ^ 
females, in the same category as Stidras, i. e., they remain such 
as they are by birth. The majority of the so-called twice-born 
classes have accordingly become long since reduced to the posi¬ 
tion of Siidras by reason of neglecting the study of the Vedas 
from generation to generation. It follows, therefore, that 
according to the Smritis, the Siidra law should be applicable to 
them who are twice-born by courtes}^ only, and hold the position 
of Siidras. Our Courts of Justice are called upon, therefore,, 
to enquire, in every such case, whether the so-called twice-born 
litigants are really so, before applying to them a rule different 
from that applicable to the Stidras ; and in ninety-nine 
cases out of a hundred, it will be found that the parties, though 
twice-born by courtes}^ are really SAdras by qualification. 
There are, no doubt, some modern fabrications called Upa 
Purdnas, and concocted for the purpose of avoiding the fore¬ 
going evil consequence propounded by the Smritis,—which say 
that the study of the Vedas for a long time is a practice which 
is to be eschewed in the Kali age (see antej p. 9), and accord¬ 
ingly a farce of the Vedic study for a day or two^ is now made 
when the Upanayana ceremony is nominally performed, and 
fittingly called investiture with the sacred cord, though it rfeaUy 
meant commencement of the study of the Vedas, the literal 
import being taking (a boy and handing him over) to (a teacher 
of the Vedic literature). But these spurious books forged and 
thrust into prominence by the Pandits of the Mahomedan 
period for the benefit of the unlearnid members of their class, 
cannot be regarded as any authority by a British court 
justice. The Purdnas and specially the Upa-Purdmas are no 
authi^ity in law. The Courts of Justice are to be guided by 
the Smritis and the ancient customs only, as is declared by 
V^nay^kya (U, 5) while defining a muse of action^ thus--- 
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whicli moans,—“If a person \vronL,^ed by others in a way 
contrary to the Smritis or the customs, complains to the king, 
that is a topic oF litigation (or cause of action).” Our courts 
of justice, if rightly advised, will not listen to an unreal 
distinction, although the dogoncrato Bnihmanas by courtesy 
might be loudest in advancing their pretension to a false and 
artificial superiority 

A perusal of the S.nritis will convince the reader that the 
Siidras as such were not regardeu as slaves. Any person 
whether Brahniaud or Sfklra might bo a slave in the recog¬ 
nized modes such as capture in war, or sale by the father ; (see 
Manu vlii, 415). While dealing with the modes of acquiring 
subsistence by the different classes, Manu says, that a Stidra 
is to subsist by serving the twice-born classes, or by the practice 
of mechanical arts. But is this scn vicc the same thing as 
slavery? Nota word to that effect can bo found in the Smritis, 
though no doubt the holders of service arc compared to dogs, 
to whatever caste they may belong. There is however, a 
passage in the Brahma- Bur dm t, which do])icts the Sddras 
sftbsisting by service, as slaves, and that is the only slender 
basis on which is founded the conclusion that tlio Hindu Law 
regards the Sudras as slaves. But that [>aKsage does not apply 
at all to the Sudrafi [)ractising the mechanical arts. Besides, 
slavery has been abolished within living niemoiy, altlnmgh the 
impoitation of slaves into British India, and the recognition 
of slavery by.Government ofiicials, wore Y>rohibited by earlier 
Enactments : |5lavery was abolished in 1800 A.D. by the Indian 
Penal Code. Therefore if the position of Sudraa had been 
that of slaves under the Hindu Law, that state of things would 
have continued down to the abolition of slavery ; but has any 
one ever heard that the general body of the Sudran or any 
section of them was then emancipated ? The British Govern¬ 
ment lifcs undoubtedly emancipated the yieople from moral 
thraldom. But no ymrticular caste of Hindus was under 
physical thraldom at the time slavery was abolished, though 
there were certainly some Hindu slaves whose caste is unknown, 
that were liberated by British Indian legislation. 

The Hindii legislators were anxious to provide every man 
with a source of maintenance ; accordingly they ordained that 

H. !,•—«). 
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the illegitimate sou of a twice-born man by a SiHra woman 
not married by him, is entitled to maintenance from his estate, 
and as regards S^ra they provide that an illegitimate soi| 
may, hy the Sudra father’s choice, get an equal share with a 
real legitimate son of his, and that after his death, he is to get 
a half share in comparison with what is obtained by his 
legitimate brothers ; and that in default of legitimate heirs 
down to the daughter’s son, he may get the whole property. 
Now ijt should be observed that Siidras were all poor men at 
the time when the above rule was laid down; the only property 
they might leave behind them would be a dwelling house, and if 
he practised any mechanical art, also the tools of such art. 
Consequent!}^ a Sndras illegitimate son by getting even his 
whole property, obtained considerably less than a Brdhmana’s 
illegitimate son who was entitled to maintenance. It is difficult 
to appreciate the process of reasoning by which, from the 
above provisions for the benefit of a Siidra’a illegitimate son, 
any inference can be drawn that the marriages of tiudras are 
licensed concubinage. Yet that is the only ground upon which 
that remark of Sir Raymond’s is founded: there is nothing 
else in Hindu Law, ivhich can even remotely lend any support 
to such a disparaging view as that. If we turn our attention 
from the law-books to the actual usage amongst the Hindus, 
we do not find anything peculiar to the Sifdrus, that miky 
justify that contemptuous conclusion. On the contrary, having 
regard to the actual practice, the disparaging remark might be 
applied to marriages among the Nair Brdhmanas in Deccan; 
and also among a certain section of Bengali Brdhmanas by 
courtesy, who used to pass through the ceremony of marriage 
with scores of women, some times oxceeding a hundred, though 
they were too poor to provide even, one of tl:|em with mainr^ 
tenance and residence. 

Besides, it is difficult to understand the logical sequence 
between the adoption by S/tdi as of their daughter’s and sister’s 
sons, and the fact (even if admitted to be correct) of the 
Hindq Law regarding SfMra marriages as concubinage. If *the 
Hindu Law had provided iio prohibited degrees for marriage 
amongst the Siidras, and had allowed them to marry their 
daughters and sisters, then and then only could the distinction 
4iave bepn accounted for in the manner attempted to be dime. 
For, in the prurient imagination of Nanda Panditaand 
the like, the adopted son is to be capable of bei|fg begotten by 
the adopter on the son’s natural mother, by appointm^t to 
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raise issue, merely for che purpose of justifying the prohibition 
propounded by him, for the first time. 

For, even according to him, the fiction of adoption, is not, 
that the boy is begotten by tlie adopter on the boy’s natural 
mother. Because if that had been so, the boy ought to have 
retained his relationship to his natural mother and her relations. 
On the contrary it is admitted on all hands, that the real fiction 
of adoption is, that the boy is begotten by the adopter on his 
own wife, and it is on that footing that the adopted son’s right 
of inheritance from the adoptive mother and her relations has 
been recognized, and that from his natural mother and her rela¬ 
tions, denied to him. In performing the Parvana Sraddha he is 
to offer pind'is or oblations to his adoptive mother’s sires, not 
to those of his natural mother : see Dattaka-Mi'm4ns4 vi, 50. 
So the prohibition is utterly inconsistent with this theory of 
adoption, now universally accepted. 

(4) There is a text of Yama, which appears to support the 
adoption by a twice-born person, of his daughter’s sou :— 

which means,—“The Homa or the like ceremony is not (neces¬ 
sary) in the case (of adoption} of the daughter’s or the brother’s 
son ; b}’^ the verbal gift (and acceptance) alone, that is accom¬ 
plished : this is declared by the Lord Yama.”—This text was 
relied on by some S^stris of Bombay in 1821 A.])., who were 
consulted in the case of Huebut Kao, 2 Borrodaile 75, (85). 
I have not found it cited in any commentary of note; but Pandit 
Bharat Chandra ' Siromani used to repeal it to his pupils, and 
'*it is also cited#iu some unimportant works on adoption, see the 
^id Pandit’s compilation, called Dattaka-Sironiani, pp. 45, 92, 
244 and 246. This text, however, is not found in the Code of 
Yama, such as is now extant and published; it does not contain 
a single passage on positive law; nor do the published Codes of 
Vrlhaspati and Kdtydyana, although numerous texts from them 
"ar^ cited by commentators on positive law, none of which is 
found in the published editions. Another text of Yama, 
cited in the DayabhAga, Ch. XI, Sec. 5, para. 37, was the subject 
fot considemtion by a Full Bench of the Calcutta High Court' 
(I, ti. K., 1 C., 27), and the learned judges wereanxiousto see the 
context fur the purpose of ascertaining the true meaning of 
that text 1C., 38), and I was consulted andaskedbyan 
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eminent judge of that Bench to procure the Code of Yama. 

I saw Pandit Bharat Chandra Siromani on the subject, but 
l^e said that the complete Code of Yarna containing the chapter 
on positive law, ho had never seen, and could not be found 
anywhere, so far as he was aware. Hence the above text can 
not be supposed to be spurious, simply because it is not found 
in the published incomplete Code of Yama; it seems to have 
been traditionally known in the Sanskrit law-schools, when we 
find it cited by the Bombay Sdstris and a Bengali Pandit. 

Nor can it be contended that this text of Yama should be 
construed to refer to the Siidras only, and not to the twicc- 
born classes. Because, in construing passages of law, we must 
take into consideration the religious disability of the Sudras 
under the Codes, to whom the privilege of performing sacrifices 
was denied, see Jaimini’s Mimdnsd (G, 1, 25 et scq.) the topic 
of incompetency of S/'fdras to perform sacrifices or 
wr«r«irT^rfvfi^»DT[ i This view is entertained even now, with this 
difference only, that certain modern writers say that the Mom a 
and the like ceremony may be performed by the Stidras, 
vicariously through the Brdhmana jiriests. But the Calcutta 
High Court and the lb-ivy Council have held that this modern 
view, however beneficial and profitable it might be to the 
Brdhmaiiical class subsisting by priest-craft, is not binding 
on the S^'fdras, who may, therefore, validly adopt a son without 
performing the Homa ceremony: liehavi Lai v. Indromani, 
21 W.K., 285, affirmed by Privy Council, Indromoui v. Behai i 
Lak 5 C., 770. 

(5) Nanda Pandita was neither a lawyer nor a judge, 
but merely a Sanskritist and tcachcT of the sacred literature, 
and the above prohibition may bo fairly taken to be intended 
by him as directoi-y only, and a rule of the Ly.w of Honour. '‘■ 
Nor does he say that an adoption made in contravention of 
that prohibition is invalid, as he has done in respect of another 
rule, see his Dattaka-Minuinsa v, 56. 

Discussion academicai.—This discussion is no longer of prac¬ 
tical importance to lawyers ; since the Judicial Committee 
have held that as Nanda Pandita’s view has been adopted ’ 
And acted upon by all the High Courts for 80 or 90 years, 
it is incompetent to a Court of Justice to treat the question 
now as an open one: Bliagwan v. Bhagwan, 26*LA., 153, 166. 

^ Case-law. —The prohibition is not followed in the Punjab; 
nor in Madras where the adoption of the daughter’s and the 
sister’s sous has been declared valid by custom amongst the ^ 
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Brdhmanas, I.L.R., 9 M., 44 ; but notwithstanding, the adoption 
of the son of the daughter of an agnate relative has been held 
invalid, I.Xi.R., 11 M., 49. Nor did the prohibition obtain in 
Bombay before 1879 A. D. when, however, the adoption by a 
Brdhinana, of his daughter’s son was declared invalid, I.L.R., 
3 B., 273. The prohibition is not respected by persons adopting 
in the Kritriina form in MithiU. In the North-West Provinces 
the adoption by a Bohra Brahinana, of his sister’s son has been 
held valid according to custom, I.L.R., 14 A., 53; and in the 
recent Full Bench case of Bhagivau Sing, I.L.R,, 17 A., 294, 
it has been held by the Chief justice Sir John Edge and the 
majority of the Judges of the Allahabad High Court that Nauda 
Pandita’s rule ought not to be enforced, and that the adoption of 
the daughter’s son and the like is valid amongst the regenerate 
classes. But this decision of the majority has been overruled 
by the Judicial Committee, as has already been noticed, accor¬ 
ding to the maxim —Communis error facit jus. In Bengal 
there is no recent reported case on the point, but there were 
several early decisions in conflict witli each other. Here a 
person’s daughter’s and sister’s son being entitled to inherit 
his [iroperty even when he dies joint with his co-heirs, in 
preference to near agnates, the question would not arise in 
many cases, in which the daughter’s and the sister’s son as 
such would succeed, even if their adoption be invalid,—and 
this accounts for the paucity of cases. In a recent case which 
came up to the Calcutta High Court in second appeal, but 
ended in a compromise, a Brahmana had adopted his sister’s 
son and died leaving him and a widow and also a will, and 
then the adopted sou died during the widow’s lifetime leaving 
sons, and thence arose the litigation between the reversioner 
and the sister’s son’s sons. 

The existence of usages to the contrary, proves that there 
was no restriction such as is pro])ounded by Nanda Pandita. 
If the works of Nanda Pandita and his followers be thrown out 
of consideration, there is nothing else that may suggest to 
a* student of Hindu Law, the existence of any such restriction. 

Conclusion as to prohibited relations for adoption. —It should 
be observed that Nanda Pandita expressly prohibits a brother, 
an uncle, and a daughter’s, a sister’s, and a mother’s sister’s 
sons, of whom the last three only are to be excluded, according 
to the texts of Sdkala and Saunaka ; and Sutherland lays 
down the rule that a boy whose mother is prohibited for 
marriage tb a man by reason of relationship, cannot bo adopted 
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by him. It is very difficult to say what is the effect of the 
Judicial Committee’s decisi<iti iu Bhagwan Sing’s case, on 
tills rule, since the ratio decidendi of their Lordship^s decision 
in that case may be contended to be applicable even to this 
wide rule enunciated by the learned translator, although it 
is not legitimately deduciblo from what Nanda Pandita says 
on the subject. Because, right or wrong, Sutherland’s rule 
has been reiterated by most text-writers on Hindu Law as 
well as by the Judges of the highest tribunals in many cases, 
thougli it appears that there is only one single case in which 
an adoption has been pronounced invalid by the application of 
this rule propounded by the learned translator : I. L. R., 
11 M., 49. 

But in a recent case the Bombay High Court have, on a 
review of all the cases bearing on this subject, come to the con¬ 
clusion that the rule that—“a man cannot adopt a boy whose 
mother he could not have legally married”— is confined to a 
daughter’s son, a sister’s son, and the mother’s sister’s son, who are 
specifically mentioned in the text of Sdkala : Ram v. (ropal, 
LL.R., 32B., 019. 

The learned Judges appear to have rejected Sutherland’s 
rule by refusing to accept the glosses adding to the Smritis of 
Sdkala and Saunaka—agreeably to the observations of the 
Judicial Committee in the case of Sri Balum v. Sii Balusu^ 
namely, that although—“Their Lordships cannot concur with 
Knox J., in saying that their (of Dattaka-Mimdnsd and 
Dattaka-Chandrikd ) authority is open to examination, ex- 
platjation, criticism, adoption, or rejection like any scientific 
treatises on European jurisprudence,”—yet,—“So far as saying 
that caution is required in accepting their glosses where they 
deviate from or add to the Smritis, their Lordships^are prepared 
to concur with "the learned Judge” ;26 LA., 113, 132. 

Caste. —The adoption of a boy belonging to a caste difiereiit 
from that of the adopter is not forbidden by the Smritis. 
There is, however, a passage in the alleged work of Saunaka, 
already referred to, recommending adoption within the caste; 
and providing that an adopted son belonging to a different 
caste is entitled to food and raiment only and not to a share 
of the property, ns he cannot serve the spiritual purpose. 

. The caste exclusiveness has become so rigid* now, that an 
adoption of a son known to belong to a different caste, is 
impossible at the present day. 

In an nnreported case from Sylhet the|Iigh CoUfft ufMi 
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an adoption of a Kayastha boy by a man of the Shahoo caste, 
by reason of there being the usage of intermarriage between 
these castes. 

Age end initiatory ceremonies. —Neither in the Smritis 
nor in the commentaries on general law is there any restriction 
either as to the age of, or as to the performance of any 
initiatory ceremony upon, a person, which limits his capacity 
for being adopted. 

But Nanda Paiidita cites a passage of the Kdlika-Purdna, 
a modern production called Upa-Purdna, laying down that 
a boy who has completed the fifth year, or one upon whom 
the tonsure has been performed though he may be within 
the fifth year, cannot be adopted. Nanda Pandita, however, con¬ 
strues the passages to mean that a boy wliose ago exceeds five 
years cannot be adopted, and that one within that age may be 
adopted though the tonsure has been performed upon him, but in 
that case the additional sacrifice of Puttreshti must be performed. 

In the Dattaka-Chandrikd, tlie passage cited from the 
Kdlikd-Purdna is declared spurious : but a new restriction 
is laid down to the ofiPoct that the asfe should tiot exceed the 
primary period for the ceremony of investiture with the sacred 
thread, which is the eighth year for Briihmanas, the eleventh 
for Kshatriyas and the twelfth for Vaisyas; and tliat a Siidra 
may be adopted if unmarried. 

Our courts, however, are disposed to reject those rules, 
but at the same time they appear to lay down the rule, namel}^ 
that a twice-born boy may be adopted if the ceremony 
of the investiture with the sacred thread lias not actually 
been performed upon him ; and a Siidra, before his marriage : 
Gama v. Lekhraj, I.L.K., 9 A., 253. 

But there^is no such restriction in the Punjab, or in Mithild 
as regards Kritrima adoption, or amongst the Jainas ; or in 
Bombay where a married man with children may bo adopted : 
Dharma v. Ramkrishna, I.L R., 10 B,, 80. Amongst the 
Jainas also a married man may lawfully be adopted : Asharfi, 
V,‘/Bud, I.L.R., 30 A., 197. It is also held in Madras that 
according to custom amongst the Brdhmanas the adoption 
of a boy of a same gotra, after iipa-nayana or investiture 
with the sacred cord, is valid, I.L.R., 9 M., 148. 

This is another innovation introduced for the first time by 
Nanda Pandita, uselessly fettering the freedom of action of 
persons In a matter which is, as it ought to be, left by the 
Si^tis to ^eir discretion, 
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But it is worthy of remark, that for the purpose of afHlia- 
tiort’an infant of tender age, whose mind and affections are yet 
unformed is preferable. There should also be such a difference 
in the age of the boy and the adoptive parents, that the 
former may look like the son of the latter. But all this should 
be left to the discretion of the persons concerned ; no rigid 
rule is desirable, and accordingly the Bombay High Court has 
expressed an opinion that the fact that an adopted son is older 
than the adopting mother does not invalidate the adoption : 
Gopal V. Vishmif I.L.R., 23 B., 250. 

Dattaka: ivhat ceremonies are necessrti’y. 

The ceremonies of and arc absolutely necessary 

in all cases. These ceremonies must bo accompanied by the 
actual delivery of the child ; syml>olical or constructive delivery 
by the more parol expression of intention on the part of the 
giver and the taker, without the presence of tlio boy is not 
sufficient ; Siddessory v. Doorga, 2 Indian Jurist, N. S., 22. 
Nor are deeds of gift and acceptance executed and registered 
in anticipation of the intended adoption, sufficient by them¬ 
selves to constitute legal adoj)tion, in the absence of actual gift 
and acceptance accompanied by actual delivery : Nagendro v. S. 
Kisheri, 19 W.R., 133. 

The formalities of giving and taking may be cither what 
may be called ordinary and secular, or what may be designated 
religious and ceremonial, the latter are accompanied by the 
recital of Vedic texts, and therefore cannot be performed by 
Sildras and women ; and so in an adoption by them, the 
acceptance of the boy would be secular, like their acceptance 
of a chattel : D.M., i, 17. 

In a Siidra adoption no other ceremony is necessary, giving ' 
and taking being sufficient. I have already told you that it 
has been held that Homa is not necessary for an adoption 
among Siidras : I.L.R., 5 C., 770 ; it used, however, to be, and 
still is, oftener than not, performed by them vicariously through 
their Brdhmana priests. 

With respect to the three regenerate tribes the ceremony of 
Homa or burnt offering is said to be necessary in addition to 
giving and taking : see Mayne § 153, 7th edition. 

The females of the regenerate classes are, like Sildras, 
incompetent to study the sacred literature ; so they cannot 
themselves recite the sacred texts and cannot consequently 
perform the sacrifices, although they may join thdr husbanefe 
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as indispensable associates in the performance of sacrifices. 
Hence ^ widows like Sddras, can perform the Homa rite 
vicariously through the sacerdotal priests. The sacred texts 
are omitted if women or Siidras, perform any religious 
ceremony: Vdchaspati Misra, however,.main¬ 

tains in his Vivadachintdmani that widows and Siidras cannot 
adopt at all, by reason of their incapacity to personally perform 
the Homa ceremony. 

It should, however, be remarked that the performance of 
the Homa ceremony might be dispensed with in the case of an 
adoption by a widow of the twice-born classes, for the same 
reasons as in an adoption by a Siidra. Hence if Homa be not 
•necessary in an adoption by a Brahmani widow, the result 
would be that it is not necessary in any case. 

It is worthy of remark that according to Hindu law a boy 
could be given and taken as a slave and not as a son, such a 
slarve was called Datlrima or given ; hence, so long as slavery 
was iri force, the Homa coroniony was of very great importance, 
conclusively proving that the boy was adopted as tlie Dalimma 
or given son, and not given and taken as a Dattnma or given 
slave. But now tliat slaveiy has been abolished, it is not of 
much value in that way. 

Dattaha : his status and rights. 

In Natural Family. —Except for the purpose of prohibited 
degrees in marriage, the connection of the adopted son with 
his relations by birth becomes extinguished unless they be also 
his relations l^y adhption, as in the case of the adopter and the 
adoptee being related before adoption. In such cases, however, 
the original relationship ceases, and a new relationship based on 
adoption, arises as far as possible between the adoptee and the 
original relations, through tlie adoptive parents. 

The consanguineal Sapinda relationship in the family of his 
birth continues even after adoption, and in consequence an 
adopted son cannot marry a damsel belonging to that family, 
who is within the decree of Sapinda relationship. 

Dvyamushyayana. —So also a boy who is adopted in the 
^vydmu^hydyana form retains his natural relationship to all the 
original relations, and acquires, in addition, anew relationshijp to 
his adoptive parents and their relations: 13 M.I.A., 85. He is 
^lled the son of two fathers, as he is not absolutely given away in 
adi^tion, ba^ is ra^e a son common to both his original as well 
nd his adoptive parents, just as a property may be transferred so 
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as to become the joint property of the transferrer and tlie.trans¬ 
feree. A son could be of this description either by operation of 
taw, or by express agreement at the time of adoption, and not by 
neason of the performance by the natural parents of any 
initiatory ceremonies for the boy ; such a son of 4;wo fathers is 
called Nitya-Dvydmushydyana : Behari v. Shih^ 26 A., 

472. According to some, an only son can be adopted only in this 
form ; for, as a matter of law, he must continue his progenitor’s 
son notwithstanding adoption in the ordinary mode. An 
express adoption in this form is now rare. If an only son of 
one brother be adopted by another brother or his widow, 
he becomes, by operation of law, the son of two fathers, an 
express stipulation being unnecessary : Knshna v. Puramshri, 
I.L.R., 25 B., 537. 

The natural mother of a nitya-dvydmushydyana son is 
entitled to inherit from him ; I.L.R, 26 A., 472. 

Absolute adoption is civil death and new birth. —An absolute 
adoption appears to operate as birth of the boy in the femily 
of adoption, and as civil death in the family of birth, having 
regard to the legal consequences that are incidents of such 
adoption. Ho is deemed to be begotten by the adoptive father 
on his own wife who is the adoptive mother. His status as 
son of his real parents ceases in the same way as if he were 
dead at the time of adoption. He cannot be born again 
without having been dead. Manu’s text Nos. 11 and 12 
(Supra pp. 121 & 122) as explained in the Dattaka-ndmansjl 
and the Dattaka-chandrikd, and by other Sanskrit commen¬ 
tators, are clear authority for the proposition that adoption is 
tAntarnount to civil death and fresh birth. 

The boy cannot take away with him the natural father’s 
gotra and rlktha^ when he is passing from the family of hi.s 
birth to tliat of adoption, or more properly speaking, when 
he becomes divested by adoption, of the status of being the 
son of his progenitor, and is invested with the status of being 
the son of the adopter. His status of sonship to the real 
parents being extinguished, he ceases to -be a member of’the 
natural father’s gotra or family, and his existing proprietary 
■right in the progenitor’s property dso comes to an end, as 
well as his capacity to perform the exequial rites for the 
spiritual benefit of his natural father and other ancestors 
chases; both secular and spiritual connection with the natural 
parents and their relations, cease for ever. At the same time 
tha very same connection, arises with the adop^tive parents 
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and their relations ; he acquires the status of sonship to the 
adoptive parents, and as such becomes a member of the 
adopter^ gotra, becomes a coparcener of his family estate, 
and is invested with the capacity for offering pinda to him 
and his ancestors. 

According to ancient Hindu law the status of a person 
appears to have been determined by three things, namely, 
tlie goh'a, the riktha, and the 2 ^^'^^da. The Joint family 
system was and still is* the distinctive feature of Hindu society, 
the family and not the individual was the unit of society, 
and each family was possessed of the riktha or property form¬ 
ing the hereditary source of maintenance of its members ; 
and it was an imperative duty of a person to provide with 
pinda or funeral oblations, the deceased ancestors of the family 
to which he belonged. The members of a family appear to 
have been divided into two classes, some wore co-proprietors 
of the riktha or family estate, while the rest wore not so, 
but entitled to maintenanco only, out of the said estate. 

The two passages of Manu, one (ix, 142) dealing with 
the extinction of the adopted son’s status in the family of 
birth, and the other (ix, 158-lGO) with the accrual of the new 
status in the family of adoption, are illustrative, and are based 
on the principle and fiction of civil death and fresh birth. 
Accordingly the same legal consequences follow from adop¬ 
tion, as from retirement, or adoption of a religious order. 
The adopted son is to be deemed dead in the family of birth, 
and succession must therefore open to any property that may 
belong to him at the time of adoption, of which he becomes 
divested. 

The law on the subject has been misunderstood, owing 
‘to the mis-tijanslation of Manu’s text, ch. ix, sloka 142 (text 
No. 11) which clearly implies that the adopted son’s existing 
proprietary right in the natural father’s property becomes 
extinguished ; otherwise, why should ho not take away with 
him such property or his share in the same when he is leaving 
th^ progenitor’s family for joining the adopter’s family ? And 
the text has been so understood by all the Sanskrit commen¬ 
tators. The view expressed in the Tagore Law Lectures on 
adoption, that there is no authority for maintaining adoption 
to be tantamount to civil death,-—is erroneous as being contrary 
to the said text of Manu, and to the commentaries on Hindu 
law, which do not appear to have been taken into consideration 
in the said* Lectures ; although the same view has also been 
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taken in the case of Behari v. Kailas^ 1 W. N., 121, in con- . 
sec^aence of the proper materials for a correct decision not 
being placed before the learned judge. 

Manu’stext (No. 11 Supra p. 121) is cited and explained in 
both the Treatises on Adoption: (\ 
fina:, ajvFet ^tarr n) its correct translation is as follows, 
—“The Gotra (=■ sonship) and the ( = wealth) of the pro¬ 

genitor, the Dattriina ( = Dattaka) son is not to take away: the 
Pinda (= oblation offered to deceased ancestors) is follower of 
the Gotra and the liiktha ; (therefore) the Sivadhd (— Pinda) 
goes away absolutely from the Giver (of the son iii adoption).” 

The author of the Dattaka-Mimdusa (vi, 6-9) cites this text 
of Manu, and introduces it by saying,—“Manu declares also 
another rule,” and explains the text thus,— 

“The given son is not to partake of the progenitor’s gotra 
and riktha', likewise of him who gives the son, the tnvadhd, i. e., 
performed by the given son goes away absolutely (t. e., 
ceases). The author of the (Smriti-) Chaudrika (says)—‘By this 
(text of Manu) is declared that by the very act creating filial 
relation (to the adopter), the given son’s proprietary right in 
the adopter’s property and the status of being of the same 
gotra with him, arise ; and on the other hand, through the 
extinction of the filial relation (to the giver) from the very act 
of giving (in adoption), the extinction of ihegivni son’s proprie¬ 
tary right in the giver's property, and the extinction of the 
giver's gotra, —take place.’” 

The author of the Dattaka-Chandrikd also cites this text 
of Manu, (ii, 18-19) and offers the following comment on it,— 
“By this (text) it is declared that through the extinction of 
the filial relation (to the from the very act of giving 

(in adoption), the extinction of the given son’s proprietary^ right ‘ 
in the giver’s property, and tlie extinction of the givers gotra, 
—^tak© place.” 

The commentators of Manu’s Code and other commentators 
put the same meaning on this text of Manu, indicating that 
the given son’s existing rights become extinguished by adoption. 
It should also be borne in mind that what is predicated with 
respect to the progenitor applies to all relations in the family 
of birth. 

. The principle which underlies what is understood to be the 
l^|]|aning of this text of Manu appears to be that adoption 
operates as civil death as if the adopted person as sou of his 
natural parents, becomes dead, and at the same time operates 
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as new birth, as if he becomes again boru as son of the adop¬ 
tive parents. This principle is perfectly consistent with the 
principles of equity, justice and good conscience, and accord¬ 
ingly it has been adopted and acted upon by Justice Mukho- 
pddhydya an eminent judge distinguished for his scholarship 
and learning: Birbhadra v. Kalpataru, 1 L. J., 388. 

Adopted son cannot renounce status by adoption. —The boy 
who is validly given away in adoption by his parents, has no 
choice in the matter ; he cannot renounce the status as adopted 
son ; he cannot question the power of his parents to eaiise 
the severance of his connection witli his natural relations; 
he may give up iiis right of inheritance from the ado])ter, 
but he cannot give up his status as adopted son, and return 
to his family of birth : Mahada v. Hayaji, I.L.K., 19 B., 239. 

Status and inheritance in the adoptive family. —The adopted 
son’s status and rights in the family of adoption, are dealt 
with by the commentators, as being based u])on express texts, 
and according to them the adopted son stands in many respects 
on a footing vciy different from that of the real legitimate 
son. As regards inheritance, there is a conflict between the 
Bmritis, some of which are very favourable to the adopted son 
while others arc not so, the latter admitting his right of inheri¬ 
ting from the adoptive father alone. The commentators 
endeavour to reconcile the conflicting texts by holding that 
possession of good qualities will entitle the adopted son to 
inherit from the adoptive father as well as from his relations ; 
otherwise, ho will inherit from the adoptive father alone. 
There is, however, no express authority in Hindu law recog¬ 
nizing the adopted son’s right of inheritance from the adoptive 
mother’s relations. 

Our Courts of Justice have avoided the difficulty by laying 
down a rule based upon the principle of equity and justice, 
and so cutting the Gordian knot of conflicting texts,—the 
principle being that the adopted son should have the same 
right# in the family of his adoption, as he loses in the family 
of his birth, unless there be express texts curtailing the same : 
they haye thus adopted a principle which appears to be quite 
contrary to that followed by the commentators, namely, that 
the adopted son cannot claim any right unless there be an 
exf^ess text giving him that right,—^and have disregarded 
the above distinction drawn by the commentatoi’s, by tacitly 
assuming the adopted son to be endowed with good qualities 
in every case. 
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Accordingly ifc is now settled by the decisions of the 
superior Courts that, as regards inheritance the adopted son 
holds in all respects the same position as an aurasa son of the 
adoptive father and the adoptive mother, and is entitled to all 
the rights of a real son of the adoptive parents with the excep¬ 
tion of only such as lias been expressly denied him. 

The result is, that he will inherit from the adoptive father, 
the adoptive motlier {Teencowri v. Denonath, 3 W. R., 40) 
and all their relations without any distinction or restriction, 
subject only to one exception mentioned below : the adopted 
son of a full brother will take in preference to the aurasa son 
of a half-brother ; and one daughter’s adopted sou will inherit 
equally with another daughter’s real son : Padmakumari v. 
Court of Wards, I.L.K., 8 C., 302 ; Kalihomal v. Umasmiket', 
I.L.R., 10 C., 232 ; see also Mohundo v. Bykunt, I.L.R., G C., 
289 ; Sham v. Gaya I.L.R., 1 A., 255 ; Sumhhoo v. Naraini, 
3 Knapp, 55 = 5 W.R., P.C., 100. 

Theory of adoption. —It has already been observed that 
the theory of adoption is complete affiliation, and consists 
one, then the question nniy arise as to which of them will be 
in the fiction of new birth, the adopted boy being deemed 
to be begotten by the adoptive father on his own wife. But 
it must not be supposed that the inequality of the aurasa 
and the dattaka sons as regards their rights, such as is found 
in „the commentaries, is inconsistent with this theory. For 
even among aurasa sons unequal distribution of property 
at partition, is laid down in the Smritis, and used to bo made 
in former times. 

Adoptive mother. —When the adopter has more wives than 
one, then the question may arise as to which of them will be 
the mother of the adopted son. If the adopter, allows any 
one of his wives to join him in the ceremony of taking 
the boy in adoption, in that case she will be his adoptive 
mother, and her co-wives his stepmothers, so that the adopting 
mother would succeed to him to the exclusion of the ''other 
wives of the adoptive father. See W. R., Gap. No., p. 71 
and I.L.R., 18 M., 277. On appeal against this Madras case, the 
Judicial Committee held these two cases to be rightly decided. 
In this case a man selected one of his two wives to adopt a boy 
in conjunction with him, the boy inherited th.e adopter’s estate 
and di^d an infant, leaving the two widows of the adopter; the 
adopting widow was held entitled to succeed to the estate 
in preference to the other : Amia-purni v. Forhes, 26 I,A.., 246. 
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But a difficulty arises if the adopter alone takes the boy, 
or when all his wives join with him, if the latter course be 
possible. . In either case all the wives might bo taken to 
be his adoptive mothers. But fiction would then surpass 
nature : joint production of a single son by several females 
is a phenomenon unheard of, except in the story of Jardsandha 
in our Mahdbhdrata. The Itihdsas and the Purdnas, however, 
arc our books of precedents, and you may rely upon them for 
drawing an argument by analogy in favour of the adopted son’s 
rights. So the adopted son who is a favourite of law would 
have different sets of maternal relations to inherit from, if such 
an anomaly be permissible. 

A greater difficulty presents itself when a widower or a 
bachelor adopts. In the first case it might be said that the 
deceased wife of the adopter will be the ado[)tive mother, and 
her relations the maternal relations of the adopted son. The 
difficulty in the latter case, however, must remain unsolved. 

But it should be observed that although the husband’s 
son is deemed by courtesy to bo the wife’s .son, yet acceptance 
by the wife is absolutely neces.sary to constitute the husband’s 
adoptee, her legal son. Even when a man has only one 
wife, and the man alone adopts, and the wife does not join 
in the act of adoption or concur in it, the legal relation of 
mother and son cannot arise between them. Nanda Pandita, 
no doubt, maintains that although the husband’s assent is 
necessary for an adoption by the wife, yet the hu.sbandmay adopt 
without the assent of the wife, and the son so adopted would 
belong to the wife, in the same manner as any property given to, 
and accepted by him. But as the wife’s co-ownership in the 
husband’s property, although it amounts to a legal interest 
therein, is neither co-equal nor similar to that of the husband, 
but is sub()rdinate in quality and character, and is acknowledged 
‘to entitle her to use and enjoy the -same, as wives usually do ; 
similarl}^ there can bo no actual and legal relation of mother 
and son between the wife taking no part ir) the adoption, 
and the husband’s adopted son, any more than between a 
wife and the husband’s begotten son by her co-wife. That 
a stranger adopted by a man without the concurrence, or even 
agaiost the will, of his wife, would become legally her son, 
is a proposition which must be estjblished by authority ; 
should there be none, the above ipi^e dixit of Nanda Pandita 
declaring the husband’s independence of the wife as regards 
adoption* would not be sufficient for that purpose. It would 
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be begging the question to say that the husband’s adopted 
son becomes the son of his wife, when he has only one wife, 
even without her consent, Nanda Pandita also, appears to 
indicate that acceptance by the wife is necessary to constitute 
her the legal mother of her husband’s adopted son, by saying 
that the ancestors of the mother that accepts in adoption 
m mar—are the adoptee’s maternal grandsires in the 
ceremony of Pdrvana Srdddha performed by him : Dattaka- 
numdnsa, vi, 50. Hence the term, ‘adoptive mother’ must be 
taken in its primary meaning of adopting mother, and not in the 
figarative sense of the adopter’s wife. Tire Sanskrit rule of legal 
construction is that every word should be taken in its ordinary 
primary meaning «t ^x: a*?: i The incidents of Kritrima 
adoption in Mithild, throw considerable light on the point. 

Ante-adoption agreement curtailing adopted son’s rights.— 
It has already been noticed that a widow is not legally bound 
to execute the power of adoption, however solemnly she might 
be enjoined by the husband. Her interest in the husband’s 
estate is not affected by her omission to adopt. Her interest 
is opposed to her duty to carry out tlie husband’s wishes; 
these are sought to be reconciled by an agreement before 
adoption, between the widow and the natural father of the 
boy, whereby the widow retains some interest in the husband’s 
estate for her life. Sucli arrangement does not appear to be 
open to any valid objection, if the right retained does not 
exceed the widow’s estate which she is entitled to enjoy not¬ 
withstanding an authority to adopt, which she may ignore. 
It cannot bo deemed to be a fraudulent execution of the power. 
When the donee of the power derives a benefit from the 
execution of the power in a particular manner, but for which he 
could not have got the benefit, then and then only the execution 
may be ^regarded a fraud upon the power. But the power 
of adoption is a peculiar one, the like of which is not found* 
in the English law. The Bombay High Court has held that an 
agreement by the natural father consenting to the retention by 
the adopting widow, of certain interest in the husband’s estate 
is binding on the adopted son : Ravji v. Lakshmi, I.L.R., 11 R, 
36 Ij 398. The Judicial Committee have expressed an opinion 
against such agreement, in a case in which it was made 
<^ir adoption. Their Lordships observed,—“No conditions 
were attached to the adoption. Had it heed otherwise, tlie 
analogy, sqch as it is, presented by the doctrine, of Courts 
of Equity in, this country relating to the execution of poi^ , 
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of appointment would rather suggest that, even in that case, 
the adoption would have been valid and the conditions void.”— 
16 I.A., 59=I.Ii.ll., 16 G., 556. 

Relying on this obiter dictum of the Privy Council the 
Madras High Court held that the adopted son’s rights 
cannot be curtailed by any ante-adoption agreement of the 
natural father : Jagannadha v. Papamma^ I.L.R., 16 M., 400. 
But the attention of the court appears to have not been drawn to 
the decision of the Privy Council in the case of Ramasami v. 
Venkatarama^ (61. A., 197, 208 = I.L.R.. 2 M., 91,101), in which 
their Lordships observed that the question how far the natural 
father can by agreement before adoption renounce his son’s 
rights is not unattended with difficulty ; and then after referring 
to the Bombay case of Chitko v. Janaki, (11 B. H. C., 199) in 
which such agreement was declared valid and binding,—went 
on to say,—“In this case their Lordships think it enough to 
decide that the agreement of the natural father which has 
been set out was not void^ but was, at the least, capable of 
ratification when his son became of age.” 

The effect of such a view as the one taken in the above 
Madras case would be, that adoption will not take place at all 
in most cases, that is to say, a greater fraud will be perpetrated 
on the power, which the courts are powerless to prevent. 
It is doubtful whether this result is desirable, and our courts 
should consider whether it is not preferable that the lesser 
fraud, if fraud it be, should be permitted. Besides it would 
be no loss a fraud on the Purdanashin widow who is induced 
to adopt upon the understanding, that the conditions subject 
to'which she adopts are valid and binding on the adopted 
son, if the conditions be declared void and the adoption good. 

In the recent case of Visalakshi v. Sivaratmen, I.L.R., 
27 M., 577, —in which an adoption was made by a widow in 
con8e(|uence of the consent of the natural father to the terms of 
a registered deed executed by her in favour of the adopted 
son oefore adoption, whereby it was provided that in case 
of' disagreement between the adopted son and the widow, 
she should enjoy for her life about a moiety of the husband’s 
estate, which would devolve after her death on the adopted son, 
—a Full Bench of the Madras High Court have held that the 
provision in favour of the widow is binding on the adopted son. 
The previous ruling in the above Madras case is over-ruled by 
the Ptill Bench, the view taken therein being such that 
cannot be maintained as just and equitable. The real test in 
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such cases is, whether the arrangement is fair and reasonable, 
and is such as is necessary for safe-guarding the interest of the 
Purdanashin ladies who are entifled to the protection of the 
Courts in the same manner as the infants that are adopted. 

Adopted son’s share. —The only exception, agreeably to the 
pnjijciple (p. 166) mentioned above, is, as to the amount of share 
to be obt^ned by the adopted son when a real son becomes 
subsequently born to the adoptive father, tliere being express 
texts giving to the adopted son, a lesser share in that event. 

In this respect too, there are conflicting texts, some giving 
him a third share, some a fourth share, while there is a text of 
Vriddha-Gautama, cited in the Dattaka-mimilnsd, v, 43, which 
says thst an adopted son endowed with excellent qualities 
and an after-born son are equal sharers. 

In dealing with tlie adopted son’s heritable right, our 
Courts have assumed him to be endowed with excellent 
qualities in all cases; if the same assumption be made with 
respect to the question as to the amount of his share, when 
an aurasa son is subsequently born, then he should get an 
equal share in all cases, according to the above text of 
Vriddha-Gautama. But the question has not been considered" 
from this point of view, in the cases on the subject. 

Vasishtha (Text No. 2, p. 118 ante) lays dowoj that if an 
aurasa son be born after adoption, then the Dattaka son gets 
a fourth share. But Devala (cited in the Ddyabhdga, Ch. x, 
para 7) says that he partakes of a third share. 

The expressions one-third share and one-fourth share appear 
to be used in the texts, as having reference to the share of the 
aurasa son ; and not as being so much part of the estate, for if 
that had been the case, then if many real sons be born, the adopt¬ 
ed son would have got a larger share than each of them. The 
conflict has not been reconciled, nor are the terms satisfactorily 
explained. But the rule adopted is, that in Bengal the adopted 
son would get half of what a begotten son gets (I.L.II., 4 C., 
425); and in other places, one-third of the same (1 Mad. 
H.U.R., 45 ; I.L.R., 16 B., 347). But it has recently been held 
by the Bombay High Court that he is entitled to a fifth share 
iastead of a fourth share, {Giriapa v. Ningapa, I.L.R., 17 B., 
100), in other Svords, to one-fourth of what a legitimite son 
gqts. And in a still more recent case the Calcutta High Court * 
have taken the same view: Btr v. Kalpa^ 1 L.J.,'388. ' 

But the "quarter share to which a maiden sister is entitled 
on partitipu by her brothers of the joint famdy property 
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is 'thas ’explained in the Mitakshard, (Ch. 1, sect, vii, paras. 
6-7,)—at firab allot to each of the maiden sisters a share equal 
to that of a brother and a wife of the fatlier, if any, and then 
assign one-fourth of such a share to each of the maiden sisters, 
and then distribute the residue equally among the brothers 
and the mother and step-mother if any. • 

If the Dattaka son’s one-third or one-fourth share be 
explained in this way, then lie is to get 1 or i, if only one son 
be born after adoption,—and I or jh if two sons be born. 

There is no other express authority in the Smritis for 
curtailing the riglits of the adopted son. But the author of 
the Dattaka-chandrikd extends this rule of difference in share.s, 
to cases of partition between mah descendants in the male 
line down to the great-grandson, where there is competition 
between*an adopted and a real descendant. He does so by 
analogy whicli would make the rule applicable to all cases 
in which there is competition between a real and an adopted 
relation. 

The extended rule has been followed by the Calcutta High 
Court in a case in which the adopted son of one brother 
brought a suit for partition against the sons of two other 
brothers (Raghub v. Sadhu, I.L.K., 4 C., 425); they formed 
members of a joitit family go\mrnod by the Mitakshard. The 
Madras High Court doubts the correctness of this decision : 
{Raja V. Snbharaya, I.L.H,, 7 M., 253). 

The rule was not applied to a case in which the adopted 
son of one daughter was a claimant together with the real 
legitimate son of another daughter, both of whom were held 
to be equal sharers {Surjo v. Sfohe.% I.L.R., 9 C., 70'. 

Another novel rule enunciated for the first time by the 
Dattaka-chandrikd, is, tli.it a Sudra’s adopted son should share 
equally with his begotten .son, on the ground that a Sudra’s 
illegitimate son may by the father’s choice get an equal share 
with his legitimate sons. It is difficult to understand the 
cogency of this argument. This rule, however, has been 
foWowedby the Madras High Court (I.L.R., 7 M., 253), f)r this 
book is said to be of special authority in Bengal and Madras. 

Adopted son’s ristht as against adopter —^The position of an 
adopted son is secure under the Mitdkshari : for as he is 
entitled to all the rights of a real legitimate son, he acquires 
from the moment of adoption, a right to ohe ancestral pro^rty, 
BO. as |q * bedome the co-owner of the adoptive father with 

But if hie, position be not better than that 
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of a real legitimate son, then under the Ddyabhiga, and 
also under the Mitdkshard so far as regards the feelf-acquired 
property, the adopted son would be left completely at the 
mercy of the adoptive father. The proposition that an adopted 
son IS entitled to the same rights as a real legitimate son 
of the adoptive parents, confers on liim in Bengal the con¬ 
tingent and uncertain right of inheriting from them and all 
their relations. But the certain right of inheriting the adop¬ 
ter’s property ought to be secured to him by curtailing the 
adopter’s power of giving away his property to the detriment 
of the adopted son, seeing that the moving consideration 
inducing the parents to give their son in adoption is, his 
advancement by his appointment as heir to the adopter’s 
property. According to the principle of equity and justice, 
therefore, our Courts are competent to protect an adopted 
son against the capricious and whimsical disposition or his 
property by the adoptive father, made with a view to deprive 
the son, of the right of inheriting the same, when the pro¬ 
tection afforded by natural love and affection to real legitimate 
sons is wanting in his wise. There are, however, some cases 
governed by the MitAkshard, in which it has been held that 
an adoptive father is competent to make a gift of his self- 
acquired immoveable property either by an act inter vivos 
(linngama v. Atchama, 4 1 = 7 W.R., P.C., 57) or by 

a will {Purushotam v. VdsudeVy 8 Bom., H.C.B.., O.C., 196 ; 
Sudanund v. Bonamfdce, Marshall, 137 = 2 Hay, 205), so as 
to deprive the adopted son. But in these cases, the principle 
of equity could not be invoked, inasmuch as the adopted sons 
became entitled to large ancestral estates. 

In Hindu law adoptions took the place of Wills which 
were unknown and unrecognized. Adoption is regarded by 
the Hindus as an appointment of the heir and successor to 
the adopter. The moving consideration influencing the natural 
jiarents to give away their son in adoption is the belief 
that it is an advancement of the child who is sure to get 
the rich inheritance of the adoptive father. They would nt)t 
have parted with their son, if they had believed that the 
adopter could disinherit him, according to his pleasure: had 
they thought such disinherison possible they would have 
required the adopter to settle his property on the boy before 
making the gift. But this course has now become absolutely 
necessary, inasmuch as the Privy Council have held that in 
adoption there is no implied contract with th% natural &tfaer 
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that in consideration of the gift of his son, the adopter will 
not make a will, depriving the adopted son of his estate: 
{SH linjoi V, Oourtf 26 I.A., 83=»3 W.N., 415). It is so held 
even in a case where there was an express agreement in 
* which it was said that the adopter constituted the boy his 
heir to his estate ; their Lordships remarked that by saying 
that the adopter meant only that he had given him the same 
right of inheritance as a natural son would have. But it 
should be observed that that is a right which the law gives 
to an adopted son, no contract was necessary for securing it 
to him in that case. 

Adoption by widow and divesting. —When a person dies 
giving an authority to his widow to adopt a son unto him, 
then his estate must vest in the nearest heir living at the 
time of his death ; for a Hindu’s estate cannot remain in 
abeyance for a nearer heir who may come into existence in 
future. Hence if he dies without leaving male issue, his estate 
must vest either in his widow or widows, or in the surviving 
collateral male members of the joint family if governed by 
the Mit4kshar4. If again the person leaves behind him a 
son and authorizes his widow to adopt in the event of that 
son’s death without male issue, his estate vests in that son, 
and on the latter’s death may vest in a person other than 
the widow authorized to adopt. Between the death of the 
adoptive father and the adoption, succession, might open to 
the estate of deceased relations of the adoptive parents, which 
would have devolved on the adopted son, had his adoption 
taken place before the falling in of the Inheritance. Hence 
arises the vexed question as to what estates, already vested 
in other persons, may a subsequently adopted son take by 
divesting them, the ordinary rule of Hindu law being that 
an estate once vested by inheritance cannot be divested by 
reason of any subsequent disqualification of the heir : {Moniram 
V. ATm, I.L.R., 5 C., 776), or by reason of a nearer heir coming 
into existence afterwards : {Kalidcts v. Krishna, 11 W.K., O.C., 
11—2 B.L.R., F.B., 103). Hence divesting by adoption is 
an exceptional rule founded on the peculiar character of the 
institution, and entirely based upoD judicial decisions which 
do not seem to be quite consistent. 

When the' estate is vested in the adopting widow as 
heiress of her deceased husband, she becomes divested by 
the adoption which is an act of her own choice. If the 
husband’s bstate is vested in two co-widows, and one of them 
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adopts a eon in tjie ea^cise of the power granted by the 
husoand, it has been lield that both the widows become divested.; 
MondaJcini v. Adinath, I.L.R., 18 C., 69. So in Bombay 
it has been held that when the senior widow without authority 
from the husband adopts a son of her own accord, the junior 
widow is also divested of her interest in the husband’s estate 
(5 Boin,, H.C.B., A.C.J., 181,; 8 idem, 114). But in a case 
where a .person died leaving two widows and a son ,by the 
senior widow, and giving authority to the junior widow to 
adopt in.the event of that sou’s death, and on the happening 
of that event the junior widow adopted a son, it has been held 
that the senior widow cannot be divested of the estate which 
became vested in her n.s the mother and heiress of the son : 
Faiz-iuidin v. Tincoivri, I.L.R., 22 C., 565. So also when, on 
the existing son’s death the estate vested in his widow or in his 
paternal grandmother or other heir, it has been held that his 
mother in .the former case, and his stepmother in the latter, 
could not adopt, and cause the estate to he divested : Bhoohun- 
mpyeew. Ramkisore, 10 M.I.A., 279=»3 W.R., P.C., 15 ; D^omp- 
moyee v. Sharria, 12 C., 246 ; Annammah v. Mdhbu, 8 

Mad., H.C.R., 108 ; Anandi v. Kashi, I.L.R., 28 B., 461. 

But if the estate vests in the, adopting widow by inheritance 
from her son or son’s son, and she then adopts, the adoption 
will be valid, and the widow will be divested of the estate, 
according to the Mit4kshari school: Jamnabai v. Raychand, 
I,L.R., 7 B., 225 ; Ravji v. Lakshmibai, I.L.R., 11 B., 381 ; 
Lakshmi v. Gatto, I.L.R., 8 A., 319 ; Manikchand v. Jugut- 
settani, I.L.R., 17 O', 518. The law may be contended to be 
different in the Bengal school, as regards divesting in such 
cases, because here under no circumstances can a brother take , 
in preference to the mother, or a paternal uncle in preference 
to the paternal grandmother ; whereas according to tiie 
Mitdkshari the male members of a joint family take, to the, 
exclusion of the females, the undivided coparcenary interest 
of a deceased member; and the adoption may be assumed to 
relate , .(iack to the time when the estate, vested in tlm 
adopting widow. Opposite opinions have been expressed byu 
tlie j^arned Judges oi the^ Calcutta High Cout*.t, the prepon¬ 
derance is in favour of the view that the mother hecomesh 
divestedsee jRadma v. The QouH^ I,L.R.,'5 G., 6152. W^^N., 
3S93aLL.R., 25, C., 662 and Rai JoJtindmy, Am fiUn i W. N., i 
20. IChe principle upon which is based, the opimon.ej^essed, 
by. the. Judicial Committee- in . the cases. oif 



OH. IT.] ADOPTIOir BT WIDOW JlND DItBSTINO. 17 ^ 

(10 IVT.I.A., 279) and Vellanki (I.L.R., I M., 174), namely, that 
the widow becomes divested of the estate even when inherited 
by her from a deceased son,-^appears to be, tliat the power of 
adoption is a kind of -power of appointment, {Bai Moti v. Bai 
Mamu, I.L.R., 21 B., 709), and accordingly the adoption of a 
son by the widow operates as the execution of the power and 
the appointment of the property to the adopted son, a»id 
so the widow becomes divested by the operation of law, of the 
property, from whomsoever inherited. 

An adoption by the widow of a predeceased son without 
the assent of her inotlier-in-law cannot divest the latter of the 
father-in-law’s estate vested in her ; Gopal v. Vishnu, I.L.R., 
23 B., 250. 

When a member of a joint family governed by the Mitiikshard 
dies giving permission to his widow to adopt a"son, then his un¬ 
divided co-parcenary interest vests, on his death, in the surviving 
male mend)ers, who liowcver, will be divested by the subs'e- 
quent adoption made by the widow : Bavhoo v. Manhone- 
bai, 34 I. A., 107; Sri Virada v. Sri Brozo, I.L.R., 1 M.', 
69=s3I.A, 154; Surendra v. Sailaja, I.L.R., 18 C., 385. 
It should be observed, however, that vesting and divesting 
go On continually by births and deatlis in a Mitdkshard 
joint’ family, and the law in this respect, is somewhat different 
in the two schools. But it appears that if the male inembei’ 
in whom the undivided interest of another member authorizing 
his widow to adopt, vests by survivorship, dies and the whole 
family property vests in his widow^ and then the other widow 
adopts, such adoption would be invalid by reason of the second 
widow being not divested : Rupchund v. Rukhmahai 8 Bom., 
H.C.R., A.G.J., 114. The distinction is that if the adoption is 
made when the undivided co-parceiiary interest of the adoptive 
father remains vested in his co-parcener taking by survivorship 
the interest Ts divested and the adoption is valid ; but if the 
adoption is made after the estate has passed from the co-par¬ 
cener taking by survivorship to his heir then the estate can¬ 
not* be divested and the adoption is invalid: Chandra V. 
Gajmrahai, 14 B., 463. 

^An adoption-made with the assent of the person in whom 
, the- estate is^ vested will divest hirti’ of that estate ; Payapa v. 
I.L,R., 23 B.; 327. 

As regarda^the estate of any other than the adoptive 
fallter, Isnecess^ to which had opened before adoption, the 

lay jW»y claim to the same {Rally v' Gocool, 
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I.X 4 .B.y 2 C., 295), even when the adoption was delayed by the 
fraud of the person in whom the succession vested : Bhuhanes- 
vmri V. NilkamcU, I.L.K., 12 C., 18 affirming I.L.R., 7 C., 178. 

Uoauthorized alienation by widow. —As an adopted ^n 
becomes entitled to the adoptive father’s estate by divesting 
the widow, he acquires from the time of adoption the right 
to recover any property that has been alienated by the widW 
without legal necessity. He is not to wait until the widow’s 
death, like the reversioner; for, the widow’s estate comes to 
an end immediately on adoption, conseauently no unauthorised 
alienation by her, can subsist beyond the extinction of her 
own title which alone could pass to her transferee : Bonomali 
V. Jagat^ 1 L. J., 319 ; M(yi'o v. Balaji, I.L.R., 19 B., 809. 

A contrary view, however, has been taken in some cases in 
which the unauthorized alienation by the widow before adop¬ 
tion is held valid for her life, upon the hypothesis that she had 

f ewer to transfer her life-interest: Sreeramidu v. KHstama^ 
.L.K., 26 M., 143. Some learned Judges of the Calcutta High 
Court thought that in Bhoohunmoyee's case (10 M. I. A., 279) 
the adoption was not intended to be declared invalid, but all 
that the Privy Council intended to lay down, was, that the 
adopted son, as brother to the last full owner of the estate, 
could not succeed during the life-time of his widow and mother, 
(I.L.R., 5 C., 615, 644), and accordingly their Lordships held 
that the adopted son could not get possession of any property 
alienated by the widow, during her life : 24 W. R., 183 ; I.L.R., 
2 a, 295, 307; I.L.R., 4 C., 523. 

It is difficult to understand how the widow could be held 
to have a life-interest in the estate inherited by her. If that 
were so, how is she divested by adoption. If the exercise ,of 
the power of adoption operates as the appointment of the 
estate to the adopted son, the legal effect of which is to cause the 
estate to vest in the son by divesting the widow, then the 
widow’s transferee also must necessarily be divested ; he caij- 
not be in a higher position than the widow herself. It is im¬ 
possible to find out any principle for drawing a distincftion 
between the widow ana the transferee from her, with respect 
to divestment. There is no reason why the widow’s estate 
iffiould be deemed liable to determination by her d^th or re¬ 
marriage only, and not also by adoption under the husband’s 
power. The adopted sou’s rights should be the^qm as those of 
a posthumous son. A purchaser from a widow whoit authorized 
^|bo adU^ cannot invoke any principle of equity for {HreveniUng 
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the immediate resumption by the adopted son, of what has 
been alienated without legal necessity. The adopted son’s 
cause of action is held by the Privy Council to arise from the 
date of adoption, to recover possession from the widow’s trans¬ 
feree : Rai V. Jagat, 32 I. A , 80= 1 L.J., 319. 

Effect of invalid adoption. —There are two elements in an 
adoption, Jirst^ the transfer of the patria potestas or paternal 
dominion over the boy from the natural father to the adopter, 
causing the extinction of his status in the family of birth, 
second^ the investment of the boy with the status of son unto 
the adopter. When slavery was recognised, if the adoption 
was invalid, the boy would not acquire the status of sonship 
to the adopter, but the effect of gift by the father or the 
mother and acceptance of the boy, would be the loss of his 
status in the family of birth, and the acquisition of the condi¬ 
tion of a slave of the adopter, and as such he was entitled 
to maintenance only in the family of adoption. But such an 
effect as this cannot arise now that slavery has been abolished : 
if the adoption fails, the boy’s status in the family of his birth 
will remain unaffected by the invalid adoption. This distinc¬ 
tion is not borne in mind. There are some decisions in which 
the former view was taken, which was correct before the aboli¬ 
tion of slav» ry ; while there are others in which the latter 
view has been expressed. 

Suit to set aside an invalid adoption.—The presumptive 
reversioner or more properly the next heir and when he refuses 
or is in collusion or is a female the remoter reversioner is per¬ 
mitted to bring a suit for a decree declaring the invalidity of 
an adoption during the life of the adopting widow. Consider¬ 
ing the grave and important nature of disputes relating to the 
truth or validity of an adoption involving questions of family 
status and the serious consequences of a decree declaring the 
invalidity of an adoption on the rights of the boy adopted, it 
appears to be desirable that such sui^ts should be permitted to 
bd^rought within a short time from the time of adoption, and 
that* the adjudication made in them should be made final as far 
as possible. But with respect to suits relating to alienations 
made by a female heir it has been held in a series of cases that 
the presumptive reversioner cannot represent the remote 
reversioners. And although suits to set aside adoptions are 
analc^ous tdlsuitsirelatinff to alienations, still “they stand on a 
different footing. Accordinglv a Full Bench of the Madras 
Court have in an elal^rate judgment held that on 

A «*«--* 3 * 
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principle the presumptive reversioner or a more remote rever¬ 
sioner when permitted to bring sueli suit, ought to be held to 
represent all reversioners provided the plaintiff disclose the 
names of all persons interested in the reversion and serve 
notices on them to enable them to be made parties should 
they so desire, and provided the matter is decided after a fair 
trial: the true object of the concession of this right of suit, is, 
the protection of tlie interest of the actual reversioner, and 
the perpetuation of testimony which might be lost by the 
time the succession actually opens: Ghiruvolu v. Chiruvolu, 
I.L.K., 29 M., 390. 

The grounds on whicli such suits are brought are the 
absence or illegality of the power of adoption given to the 
widow, the ineligibility of the boy by reason of his being 
within prohibited degrees for adoption, or other defects, and 
the non-performance of tlie necessary ceremonies. The pay¬ 
ment by the adopter of any consideration to the boy’s natural 
father for inducing him to make the gift in adoption, has in 
some cases been contended to constitute the boy as krita or 
purchased son, and not Dattaka son, and so to render the adop¬ 
tion invalid. But the Madras High Court have held that the 
receipt of money by the natural father in consideration of 
giving his son, though unlawful, does not vitiate the adoption 
consisting of the gift and acceptance of the boy—which i.s a 
distinct and separate transaction : Murugappa v. Nagappa, 

I. L.R., 29 M., 161. But see 21 W. R., 381, contra. 

Limitation for declaring invalidity of adoption. —The view that 
if an adoption is invalid, the adopted son’s natural rights remain 
quite unaffected, is just and equitable. There is, however, great 
practical difficulty in giving effect to it, when the adoption 
18 sot aside after a considerable time has elapsed from adoption, 
,and most of his natural rights have become barred by limitation. 

While construing the provisions of the Limitation Act of 
1871, on this point, the Judicial Committee observed,—“It 
"seems to their Lordships that the more rational and probable 
principle to ascribe to an act whose language admits o*f it, 
IS tlie principle of allowing only a moderate time within which 
such delicate and intricate questions as those involved in ad(^- 
tion shall be brought into dispute, so that it shall strike alike 
at all suits in which the plaintiff cannot possibly succeed without 
displacing an apparent adoption by virtue ot which the defen¬ 
dant is in possession”: Jagadamha v. Bakhtina, 13 I.A., 84 » 

J. L.R., 18 C., 808. 



179 


OH. IV.] INmUE> ADOPTION AND PERSONA DESIONATA. 

* 

But nevertheless, all the High Courts did at one time hold 
that under the present Limitation Act the reversionar}’- heir 
is entitled to twelve years after the death of the widow 
who inherited her husband’s estate and adopted a son unto 
. him, for instituting a suit to obtain possession of the estate 
on declaration of the invalidity of the adoption, and that tlie 
Article 118 applies to suits for declaratory decrees only : see 
I.L.R., 25 C , 354 ; I.L.R, 27 C , 242 and the cases cited there¬ 
in. But recently, having regard to the principle enunciated by 
thfe Judicial Committee in Jayadamhaa case, and to an obser¬ 
vation made by their Lordships in Mohesnamin*H case (20 I. A., 
30a»I.L.R, 20 C., 487), and also to the decision in Luchman 
LaVs case (22 LA , 51 == I.L.R., 22 C , G09) the Madras High 
Court, and a Full Bench of the Bombay High Court presided 
by Sir Lavvrence Jenkins, have held that the Article 118 of the 
present Limitation Act governs a suit for a declaration that 
an adoption was invalid, whether the question as to its validity 
is raised b}^ the plaintiff in the first instance, or arises in 
consequence of the dofenc'' sotting up the adoption as a bar 
to the plaintiff’s claim to the adoptive fatlier’s estate : Parvatki 
V. Saminatha, I.L.R, 20 M, 40, and Shriniva^a v. Hanmant, 
I.L R., 24 B , 260 ; L'lkm^na v. Ramappa, 32 B., 7. 

This view is supported by the opinion expressed by the Privy 
Council in the subsequent case of Malk trjnn v. Narhari (27 I. A., 
216 =a*I.L.R, 25 B., 337), in which their Lordships held byap 
plying the principle set forth in Jayadamhn^ case that one year’s 
limitation proscribed by Artich' 12 {n') of tlio Act of 1877, is not 
confined to only .suits in which no other relief thin adeclar.ition 
setting aside a sale, is .sought, but applies als) to .suits wliere 
other relief is sought which can only be granted by ‘'Ctting aside 
the sale. This principle is applicable niutafbs mntandi'i to Articles 
118 and 119 of the present Limitation Act XV of 1877. 

But in the recent case of Thahnv Tirhhuivan (33 I.A., 156) 
the Judicial Committee appear to have expressed a contrary 
opinion which is no doubt an obiter dictum. 

• The'AUahAbad High Court, however, adheres to the old 
view : I L.R., 24 A., 195 ; 26 A., 40. The Calcutta High Court 
^ippear to be divided in opinion ; see I.L.R, 30 C., 990, 996 ; 
i W.N., 1222; see also I.L.R., 26 M., 291. 

Invalid adoption and Persona designata .—^When a gift 
is made by a Deed or a Will to a boy who has been adopted, or 
whose a<|optiou is directed, by the donor, but who is not 
adopted OP^hoslf adoption is held invalid, then a question 



180 


KBITRIMA ADOPTION. 


4 ' 


*4 


[oh. nr. 


arises with respect to the validity of the gift. If the intention 
is clear lo benefit the boy who is identified irrespective of 
adoption, the reference to which is intended as mere description, 
then the gift must be held good according to the same principle 
as is laid down in Section 6.3 of the Succession Act: NiJJioo 
V. Sarada, 3 I.A., 253*«26 W.R., 91 ; Bir v. Ardha, 19 I.A., 
101a»I.L.R., 19 C., 4h2. But, if on the other hand, the 
adoption of the boy appears to be the condition of, or the 
moving consideration for, the gift, then the gift cannot take 
effect, if the adoption fails or is pronounced invalid : Fanindra 
V. Rajeswar, 12 I.A., 72s«iI.L,Il., 11 C., Karamsi v. 
Karsan, I.L.R., 23 B., 271. 


KRITRIMA ADOPTION. 

According to the Smritis and the commentaries, the 
Kritrima form differs from the Dattaka only in this, that in 
the latter the boy is given in adoption by his natural parents 
or either of them, whereas in.the former, the consent of the 
boy only is necessary who should therefore be destitute of his 
parents, and thus sui juris, so as to be competent to give his 
assent to his adoption : in all other resdects there is no¬ 
difference between the two forms. 

But the so called Kritrima adoption that is now prevalent 
in Mithili appears to be a modern innovation and altogether a 
different institution from that dealt with in Hindu law. 

The Kritrima form of adoption sucli as is now made in 
MithiU, does not appear to be affiliation but is something like 
a contractual relationship between only the adopter and the 
adoptee. 

In this modern form a man and his wife may either jointly 
adopt one son; or may each of them separately adopt a son, so 
that the son adopted by the husband does not become the wife’s 
son, and vice versa ; and in such a case the son of the one does 
not perform the exequial ceremony, nor succeed to thd estate-, 
of the other : Sreemrain v. Bhya, 2 Sel. Rep., 29 (23) ; see 
also 7 W.R., 500 and 8 W.R., 155. 

The offer by the adoptive parent expressing his desire teP** 
the consent to it by the boy, expressed in the 
lifenme of the former are sufficient to constitute adoption. No’ 
religious ceremonies or burnt sacrifices are- necessary in ^is 
form : KuUmh v. Kripot I Sel. Rep., 11. iSere p tio restrio- 
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tion in this form as to the capacity of being adopted, such as 
being an only son, particular age, or performance of the 
Upanayana ceremony or marriage, and particular relationship: 
3 Sel. jRep., 192=145 Old Edition. 

The adoptee in this Kritrima form does not lose his status 
in his family of birth, and by the adoption he acquires the 
right of inheriting frf)m the adoptive parents or parent alone. 
He cannot take the inheritance of his adopter’s father or even 
of the adopter’s wife or husband, the relationship being limited 
to the contracting parties only : 7 W.R., 500 ; 8 W.R., 155 ; 
25 W.R., 255. 

According to the authoritative commentaries of the Benares 
school the Kritrima form of adoption may be made in the Kali 
age, in addition to the Dattaka form, and it appears to prevail 
in many places in Northern India, if not also in the Deccan. 
But this form whenever met with at a place other than MithiU, 
must not be confounded with the modern innovation of the 
latter district, which though called Kritrima is altogether 
different from it. The real Kritrima form is exactlj^ similar to 
the Dattaka one as regards their incidents. 

Properly speaking the name KHtHma should not be applied 
to the adcmted sous that are popularly called by a different 
name in Mithila, namely, Kurta-putra which does not appear 
to be a corruption of Kvitt ima-puttra but of Krita-puttra, 

Mithild is the modern district of Tirhoot which is a corrup¬ 
tion of the word Tira-hhukti meaning the country “bounded by 
the banks” of three rivers, namely, the Gandak in the west, 
the Kosi in the East, and the Ganges in the South. 
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MITAKSHARA JOINT FAMILY. 

ORIGINAL TEXTS. 

?rw fir^: hw’w ii 

1. In lurid which was acquired by the grandfather also in a corrody 
or in chattels ( acquired by him ), the ownership of both father and 
son is similar. 

^ I fii?TT i 

«i ftrm ^ fam^nr: ii 

2. The father is master oven of all of gems, pearls and corals : 
but neither the father nor the grandfather is so, of the whole immoveable 
property. 

t I i 

t wrm ^ ^ ^ i 

f%iTRf?r: ii 

3. Though immivoibles and bipeds hive bam acquired by 
a man himself, a gift or sde of them should nob be mide without 
convening all the sons. Those that are born and those bh it are yet 
nnbcgotten, and those bhit are still in the womb, all require the means 
of support: the dissipation of the horeditiry source of maintenance is 
censured. 

8 I fflrHNT Wf«lt TOf*. I 

^40r ii 

4. Kinsmen joint or divided are equal in respect of immove¬ 
ables ; for, one is nob competent to make a gift, mortgage or sale of the 
whole. 

11 fSrT^-iPT»ifni^-fNr8ni| i 

' wsfct w a 
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5. Even a single member may make a gift., mortgage or sale of 
immoveable property, a time of distress, for the sake of the family, 
and specially for (nocesxary) religioiis purposes. 

6, Among grandsons by different fathers, the allotment of shares 
is according to the fathers (i.e., per Uirpes). 



T. The separation of one who is able (to support himself), and is 
not desirous (of participation in the patrimony) may bo completed by 
giving him a trifle. 

8. A son born of a wife of equal class, after the (other) sons 
have been separated is entitled to the (parental) share. 

AI f^winr: i 

0. A son begotten bof»re pirtition has no claim on the share 
of the parents j nor one, begotten after it, on that of a brother. 

{ • vmr, wrtfsr^in: i 

10. If he make the (sons’) allotments equal, his wives to whom 
SMdlKtnam has not been given by the husband or the father-in-law, 
shall be made partakers of equal allotments, 

I \ I ijm: fNt i 

* 11. Let the sons divide equ dly the propoity and the debts after 

the demise of the parents. 

I WR Ttn I 

12. The mother also, of those dividing after the death of the 
father, shall take an equal share. 

. 13. Uninitiated brothers should be initiated by those, for whom 
the eeromonies have been already completed; and sisters should be 
disposed of in marriage giving them as an allotment an one-fourth share. 

1*1 fiig g mS r dtn i 

< ^ wf-witu a 
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*1 irwnf hm ^ i 

14. Without^ detriment to the father’s estate, whatever else is 
acquired by a parcener himself, as a present from a friend, or a gift at 
nuptials, does not belong to the co-parcenors. He who recovers 
hereditary property, which had been lost, shall not give it up to the 
psrceners; nor what has been gained by science. 

WT ^ II 

15. But if a single co-parcener recovers ancestral land which had 
been formerly lost, the rest may get the same accortling to their due 
Shares, having set apart a fourth part for him. 



16. But if there be an accretion to the joint property (made by 
any parcener through agriculture, commerce, etc), an equal division is 
ordained. 

191 TO Till ^ I 

17. Whatever has been given by the parents, belongs to him to 
whom it was given. 

If ^ ^ frot II 

BTOW TOP[ «r ii 

18. If the father is dead or gone to a distant place (and not 
heard of for twenty years), or laid up with an incurable disease, his sons 
and son’s sons shall pay bis debts which must be proved by witne88e.8 in 
case of denial. He who lakes the heritage, likewise he who takes the 
widow, or a son if the estate is not vested in any one else, or the heii% of 
one leaving no son, shall be compelled to pay the debts. A son is not 
liable for his father’s debta incurred for indulgence in wine, women, or 
wager, or for unpaid fine or tax imposed on him, or for his promise to 
ro^tB an unlawful gift. 

' t<. t wjwt BWfT: TOBt: BTOBi TWTOir ( 

•19. For brothers a common abode is ordained po>long a& the 
parents are aU?& ^ 
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I ^fwpft \i li \ trrf^inrT^ff 

II I ?rerT II I ^11 ?£. 19f ft 

^ II 5^0 II 

R I ^ I ?8 I II 

20. ‘There is no partition for .separation) between husbainl and 
wife (16); because from the taking of hind (i. c. murriaj^e) companionship 
(or jointness, of husband and wife) in (religioii.s) acts (is ordained) 
(^7).; likewise in the fruits of (acts of) spiritual merit (18); and also 
in the ownership of wealth (19) ; since (Manu and other sa<»cs) do not 
declare (the commission of the offence of) theft, m the case of necessary 
gift (made by a wife, of her husband's property),” (20). 

Apastamba’s Dharma-Sutras, 2, 6, 14, lG-20. 

I ^<f!rT»r ^ fqg: ff i 

RTftwsRiT Rct II II 

21. “Of brothers, also of husbind and wife, as well as of father 
and son, suretyship, indebtedness or witne.ssing (of one with respect 
to other) is not ordained (valid), if undivided.”—Yajnavalkya ii, 52. 

The following is the commentary of the Mit&kshara on this text of 
Yijnavalkya,— 

I DTfnwrr^, ^n^t, ■53!tnnTT»TT?T nrfuT- 

main ^ ST ^ »Tf^Tf%rw: 1 ^T^ g nfcrfr^ ^irrT:«iiw»r^rfTj nTfcTwramr^ 

^sqspiTqsjisjqTTT 1 'TtTir '?^*qKrgqf(T3S[ffl^t«!I I q^aj^T^ftqT 

g 'qfq«WlSTT*Tfq qTr<T«T5mf? \ fq»TT»IT^X g q^^^:TgiTffI55tffT^«DTfq I 
wg mw qTfgmsqifgRfcTqqt n gw't i tr^fRWTiiTWT^sT fqrtq«iiT«iqs[n. i 

fq«T»n»TT^qTcn3»C*f 9hRH;,—“sTTqiqvt^ fwirtr^^r^” «Fct i 

•^?rsTTtilfT5rgra5 ’q fq«?<*Tr«Tw:, n h«i: ^ 

g«rTf% I ‘/3TTqTqi«rif!?wT?ft n fasFufg g tg ggrang,—‘ ‘qifg- 

gTfgwgrg ggt ^fg i 

ft ggiig qTfgg^gigrw —“aTT?iTq«fl tf5rg[’iTTt>flgTgT»(” ifg i 

'ggugfUT*! gtTfgaBOXTg ^TgTgRarfTftrgm gtTfqqfTt::i ggr “«gj wm fg^Ttnrl” 
f grfggr^gTg fwtfttrfttpg'gfq ttrfwqnKtc^ i 

'ggt^rgfggrftrfgx^’gg ggtg wlqifgqfTg: #?isr%i ggr nggigt 

grgffgi giTgiqw): tisf “fgfg s^fsTTaigg- Tfgtf? i g«ijqf’iig 

, q!%g ffg gti«5r»i i g gg; gght gg^ngtgfggrgf qftgfq i 

v|ii; ^ ipgslTfgfsfg ttgRg5R,“‘'tgtqlxg%g % gft g^fgugrt gfgftt 

figgf^n f a g* ifg \ 

* «> 

'M »lw«»a4* 
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MasH i »iwn *t infw»rwT5i:, ?wrr4 s^qf'cuti ny 

’t«TOi9w*(,--H^fYfl«[Tt iffufiflilrsuwwiSst ^sf(sftwtaj»if«^T?T*inft ff 
»RT?[li:, NWRI *TT^fT?rTflftr. 5^4 5eiTfi[fN I 

?sjf4*TTiit ^*r n #«®in i i ?if4 iisitfl ^^r. mtM: 

ifH II II 

22. "Suretyship” is the state of being surety. "Of brothers, of 
husband and wife, and of father and son,” if property be "undivided” i.e., 
before partition of their property, suretyship, indebtedness or witnessing 
is not ordained by Manu and other sages ; but on the contrary is prollibi« 
ted, by reason of (theiri property being common, and by reason of the 
possible expenditure of wealth being the ultimate result in the cases of 
suretyship and witnessing, and by rejisbn of the repayment of debt being 
necessary. This, however, is the rule in the absence of mutual consent. 
But by the consent of each other, siiretyship and the like may certainly 
take place even among the undivided (coparceners). And after partition 
they may take place even without mutual consent. 

It may be objected—that with respect to husband and wife, the 
prohibition of suretyship &., before partition, is not reasonable, by 
reason of the meaninglessness (in their case) of the qualification "if un¬ 
divided,” as there can be no p-artitoin between them ; and the absence 
of partition is shown by A'pastamba in the text—"There can be no 
partition (separation) between husband and wife” : (Text No. 20). 

It is true that there is absence of partition (separation) as regards 
the acts (cerernonie-!) that are performed by mc.ans of the fire ordained 
in the Sruti or in the Smriti,. and as regards their fruits; but not 
as regards all acts, nor a-s regards properties. For, after having declared 
that—"There is no partition (.separation) between husband and ^ife”, 
(the sage A'pastamba) with a view to answer the question why is there 
partition (between husband and wife ?), setes forth the reason (for the 
same), in the passage—“Because from the taking of hand (i. e., marriage) 
arises companionship (or jointness between husband and wife) in (reli¬ 
gious acts . likewise in the fruits of (acts of) spiritual merit.” 

(The meaning of Apastamba’s above text is now explained). Because 
from the time of marriage companionship (or jointness) in (religious) 
acts is brdained in the text,—‘The wife and the husband shall establish 
the "firpJ’, hence, from the joint right in the establishment (of the fire) 
follows the joint right in the acts that may be perforniod by means of 
the fire made by 4lie establishment: likewise, by reason of the ordinance • 
in the text.—“Ac^ ordained in the Suiritis (shall be performed) in the 
nuptial fire,” there is certainly joint right also in the acts that may be 
|»erfurmed by means of the fire made at marriage. 

, 5 Consequently it follows that as regards the (religwins) acts in- 
dej^ndeiit of the twofold (consecrated) fire, and as regards charitable acts, 
right of husband and wife (to perform the same) is certainly se^^te 
(Cr independent of oaSh <»ther); "likewiao in the fruits of (acts o^ 
m«nt»”such nt^^bUssfui abode in) heaven and the like,' t|te oompmiio^lK 
^ ii»snei«tioQ) of husband and wife is reveald in the folltbwMig and 
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texts, namely,-^"Both shall consecrate undecuying light in heaven.” It 
should be understood that there is jointness in (the enjoyment ot) the 
fruits of only those acts of religions merit, with respect to which there 
is joint right of performance, but not also in (the enjoyment of) the fruits 
of charitable nets (though) performed (,by the wife) with the permission of 
the husband. 

If it be objected that j lintness (of husband and wife) is declared 
(by Apastaraba) even as regards ownership of property in the text--(Joint- 
ness of the husband and wife arises from marriage) also in a respect of 
the ownership of property; becaiiso (the sages) do not ordain (the 
commission of) theft in the case of necessary gift (made by the wife, 
of the husband’s property) in the absence of the husband at a distant 
place. 

Yes, the wife’s ownership in the fhusband’s) property is ceittiiniy 
shown by this text, but not the absence of partition. Because after having 
declared,—“also in respect of the ownorship of property”—(the sage) 
declared its reason (by saying) because in the husband’s absence in a distant 
place, Manu and other sages do not ordain (the commission pf) theft 
in the case of necessary gift (made by the wifej i. e., gift which must be 
made, such as feeding of a religious mendicant, giving of alms to beggars, 
and the like, therefore ownership of the (husband’.s) property is vested 
in the wife also, otherwise there would be theft (when such gift is made.) 
Hence there may certainly bo a partition of property, (but) by the husband’s 
desire, and not by her own desire, on which a share is allotted to the 
wife also (separately from that of the husband), as will bo declared (by 
Ytijnavalkya, ii, 116) later on in the text,—“If he makes the shares 
equal, his wives to whom no Stridhnn has been given by the husband or ' 
the father-in-law, must be made partakers of equal shares”; seeMit. J,2,8. 


MITAKSHAHA .JOINT FAMILY. 

• The Sanskrit word for Inheritance is ddya which is derived 
from the root dd ( = Latin do) to give, and which primarily 
means a gift. Heritage resembles a gift in this that in the 
former as in the latter one person’s right accrues to another 
person’s property without any valuable consideration. Heri¬ 
tage may also be deemed an implied gift ; for, the law of in- 
beritonce in a country is moulded and regulated by the feelings 
of ik people, so that if every person of a community could have 
declared at the time of his death his wishes with respect to 
the persons that are to take his property, then in the majority 
of instanoes the donees would have been the very persons that 
are declared heirs by the law. The law of inheritance, therefore, 
raay be regarded as the General Will of the Community, and 
hfoce h^itage may, not improperly, be regarded as gift which 
-owner intended but omitted to make, but which 
the order of succession, gives effect to 
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by raising a conclusive presumption of such intention, founded 
on degrees of what are usually called natural love and affec¬ 
tion, but what are really feelings of sj'^mpathy occasioned and 
determined by the peculiar conditions, exigencies and associa¬ 
tions of each society, and may vary in different communities, 
and also in the different stages of development of the same 
community, so that what is regarded as (juite natural in one, 
may be deemed contrary to natural justice in anotlier. 

Although the origin of the law of inheiitance may be 
' traced to the love and affection of the proprietors towards the 
heirs, yet it must not be understood that the haritable right 
of an heir does at all depend on the pleasure of the proprietor : 
and a person being displeased with cannot disinherit the legal 
heir by simply declaring that he shall not take his estate ; for, 
notwithstanding such declaration, the heir, on whom the law 
confers’ the right, would be entitled to take the estate if not 
validly disposed of in favour of other persons. 

Three modes of devolution in Mitakshara. —According to the 
Mitdkshar^ the estate of a deceased male devolves in three differ¬ 
ent modes under different circumstances ;(1) by .swmw?’.s7w/), 
and (2 & 3) hy mcccsaion in two different orders : if a person was 
aeparated from his coparceners and not re-united with any of 
them after separation, then mcce.ssion in the order set forth 
in the Mitdkshara, Cliapiter ii, Sections i to vi, applies, if he 
was reunited with any of the coparceners after separation, then 
also succession applies but in the order stated in the Mitakshara, 
Chapter ii, section ix, and fully explained in the Viramitrodaya, 
Chapter iv ; and if he was not separated at all, then survivor¬ 
ship applies. It is erroneous to suppose that survivorship 
applies to the estate of a re-united person, and that succession 
applies to tli© estate of a person who was not separated^ and 
who died leaving behind liim no male coparcener but only 
female coparceners with whom he used to live jointly, and 
who are entitled to take by survivorship the estate, to which, 
however, succession is erroneously applied, though it is properly 
applicable to the property of one who had become separated. 

1. If he was a member of a joint undivided family his 
interest in the joint ancestral property and in the accretions 
to the same, passes by survivorship to the surviving members 
of the family. 

i By the term ancestral property is to be understood the 
poperty of the father and other paternal lineal male ancestors 
[li the lURle line, to which the right of tjie son or* other mf^k 
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,.dei^cendaiit in the male line, accrues from the moment of his 
birth or*rather conception, and which is on that account, called 
unohstmcted heritage. According to the view taken by th« 
Privy Council in the recent case of Raja Chelihani v. Raja 
Cheliknni (29 I. A., 156,«7 W.N., 1, = I.L.R, 25 M., 678) it 
does also include property inherited jointly by two undivided 
brothers from their maternal grandfather ; such property does 
pass by survivorship as joint ancestral estate, if either of the 
brothers dies without making partition. This decision oven ules 
the cases of Jasoda Koer v. Sheo Per si tad, I.L.R., 17 C., 33, 
and Saminadha v. Thangathavni, I.L.R., 19 M. 70, in which 
it \Vas held that survivorship was limited to the twohslructed 
heritage, that is, to such property only, to which right accrues 
by birth. 

It is difficult to understand the principle enunciated by 
their Lordships in this case, in which what was actually held 
is, that when two full brothers who were members of a 
Mitdkshard joint family succeeded to the estate of their 
mother’s father, and one of them died without leaving male 
issue, while living jointly with the other, survivorship applied 
to that estate in which their ownership was that of joint 
tenants. But there are some expressions which create consider¬ 
able difficulty. For instance their Lordships observe,—“It is 
the right to partition which determines the right to take by 
survivorship.” If it implies that the joint heirs must be 
members of a joint family, w’ho have the right ia partition in 
the technical sense, then it embodies an important condition. 
In another place the maternal grandfather’s property in the 
hands of the grandsons is said to become ancestral property. 
If this be deemed another condition for the application of the 
decision, then the difficulty may be removed. 

Accordingly, a Full Bench of the Madras High Court 
have after an elaborate consideration of that case, held 
that members of a joint family succeeding to their mother’s 
Stridhanam or to their maternal uncle’s estate, take the same 
as tenants-in-common and not as joint tenants, so they have not 
the benefit of survivorship : Karuppai v. Sanharanarayanan, 
I.L*B., 27 M., 300. See also Vythmatha v. Yeggia, I.L.R 
27 M., 382 

It would seem that survivorship would not apply to the 
estate if inherited by two or more grandsons by daughters, who 
are liiemfeers of different families. 

It should be observed that the proposition of law, enunciated 
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by the eminent Hindu Judge who decided Jasoda Komh 
appears to be perfectly correct according to the true view of 
ikhe Hindu law, namely, that survivorship applies only to 
property in which right is acquired from birth, and not to 
property jointly inherited according to the rules of succession. 
In consequence, however, of the proper materials not having 
been placed before the Judicial Committee, their Lordships 
had held that two widows (in Bhagwandaen Doobe'i/s case) and 
two daughters (in Aumritolall Bose's case) succeed m joint 
tenants, and there is survivorship between them. The passage 
of the Mitdkshard, providing partition by two or more widows, 
of the husband’s estate inherited by them, is omitted in Cole- * 
brooke’s translation. Nor was the fundamental doctrine of the 
Bengal School, namely that co-heirs take as tenants-in-common 
in all cases, and never as joint tenants, —brought to their 
Lordships’ notice in the latter case which was governed by the 
Ddyabhdga. There appears to have been another misappre¬ 
hension, namely, that the surviving widow or daughter who 
takes the share of the deceased, as being the then nearest heir 
of the last male owner, is mistaken to take by survivorship. 

Justice Bandyopddhydya (shortened into Banerji, now Sir 
Gurudas) the learned Hindu Judge who decided Jasoda Koer's 
case had in his mind the true view of Hindu Law when 
deciding that case, while the Judicial Committee rejected the 
general proposition propounded by his Lordship as erroneous, 
inasmuch as the same was in conflict with what had been laid 
down in those two cases decided by their Lordships, namely, 
that survivorship did apply to the property inherited by 
succession, by two widows and two daughters. 

Nor does survivorship apply to property jointly obtained 
as a gift by two or more brothers living jointly : Bai v. Patel, 
IL.R., 26 B., 445. 

It should be observed that the expression pass by survivor- 
’ ship is a contradiction in terms ; for the undivided coparcenary 
interest of a member in the joint property lapses on his death, 
and therefore npthing ptsses to the survivors whose right 
to the whole of the family property accrued at the time of 
their respective birth, and no new right is acquired on the 
death of a member. * . 

2. If he was separated from his co-paroeners and was 
not subsequently re-united with any one of them, his estate 
descends agreeably to the rules of succession. 

The rSes of succession also apply to the sSlf-aoquired 
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and other separate property of a member of a joint family 
according to the ruling of the Privy Council in the Shivaganga 
case: Kattama Nachiar v. Raja of Shivaganga, yL.l.h,, 
539 =» 2 W.R., P.C., 31. 

And conversely the rule of survivorship applies to any 
joint ancestral property (including accretions to the same) 
wliich may have been kept joint and undivided at the time of 
partition of all the rest of the property : Chowdhury Chintamun 
v,Wotolukho Konwart, 2 I.A., 263. 

The rules of succession will apply, as stated above, to even 
joint property other than ancestral and accretions to the same. 

3. If he was re-united with any of his co-parceners after 
partition, his estate goes according to a certain order of 
succession, though in some cases it may seem to pass by 
survivorship which, however, docs not really apply to such 
property. 

It should be observed here that although there are good 
reasons for considering that the different courses of succession 
to the estate of persons were regulated by their status of 
being joint or separate or re-united, yet it is now settled by 
decisions of the Privy Council that the course of descent 
is determined by the character of the property, so that whether 
the status of the family be joint or separate, the property 
which is joint will pass by .survi\orship and the jiroporty 
which is separate uill devolve in a different eouise accoiding to 
the rules of succession. The hrst proposition, however, should 
be restricted is being applicable only to such joint pioperty 
as is ancestral or accretion to the same. 

The joint family system —is a cherished institution of the 
Hindus and is the peculiar characteristic of their society, of 
which it is the normal condition. It is only a continuation of 
the ancient patriarchal form of family government, deprived 
of its original autocratic rigor by the civilizing influences of 
later times. Those that are called by nature to live together, 
continue to do so, with the exception of daughter.- born in 
the* family, wdio must pass out of it after marriage, and with 
the addition of wives of male members, brought from other 
unconnected families. The Hindu Sdstras enjoining bn'thers 
to live together so lon^ as the parents are alive (Text No. 19), 
give a reli^ous sanction to the usage, and are unlike the 
Chtistiftn Scripture ordaining,—“Therefore shall a man leave 
hia father and mothef, and c^^ve unto his wife, and they 
life one*flesh,'*—which appears to have moulded the struc- 
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ture of European society in the individualistic inode. Origi¬ 
nating in natural love and affection, the joint family dep^ds 
for its continuance on self-control, mutual sympathy and the spirit 
of self-sacrifice and forbearance; while its disruption owes its 
origin to the ^irit of selfishness and impatience in some of 
its members. The system founded as it is on the virtues of 
sympathy and self-sacrifice, and tending as it does to create 
a spirit of forbearance and mutual dependence, conduces to 
the law-abiding and religious character of the Hindus. This 
system, however, is opposed to the spirit of self-reliance and 
independence, which distinguishes the people of Europe, and 
is,^ on this account, disapproved by some English-educated 
Hindus who would introduce the European system ; but this 
view of theirs is looked upon by the orthodox Hindus as the 
outcome of selfishness. 

This joint family system is organized on the principle of 
subordination, and not on that of co-ordination or equality 
of the members with respect to rank and position. Under 
it no two persons can be equal, one of them must be superior 
and the other inferior relatively to each other : an elder brother 
or cousin is like a father, his wife and an elder sister are 
similar to the mother ; while a younger brother or cousin is 
like a son, and his wife and a younger sister are similar to 
daughters ; the paternal uncle’s wife and the father’s sister 
or cousin are similar to the mother, and so on. Thus the idea 
of equality is unknown to the Hindu mind with regard to 
family government and social order; and the title to respect 
among the members of a joint family depends on age and 
higher degree of relationship. Superior ability in a junior 
member is recognised to this extent, that it entitles the 
member possessed of it to be the head of the family as regards 
the management of its property, and its affairs and dealings 
with the outside world. 

The tlindus accustomed to live in joint family groups afed 
to be attended and nursed by the members of their family 
when suffering from disease and the like, do not require ^he 
aid fxf Hospitals; on the contrary they appear to feel an 
instinctive abhorrence for being tended by strangers in a Hospi¬ 
tal ; nor do they set much value on the medical treatment 
provided there, as their religious belief is that "‘They shall 
die ^ when they are to die.” Accordingly they prefer to be in 
the midst of the family for |he care of their person during, 
Illness, and even if a member is attacked by any virulent and 
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conj^gious disease, the others never apprehend the slightest 
danger to themselves from contact with his body, nor are they 
deterred in the least from touching it and nursing him. For 
they believe that the span of a man’s life is fixed before his 
birth; and not an inch of life can be added to or deducted 
from the predestined period, by any human agency. Nothing 
could "be more repugnant and abhorrent to the Hindu mind 
than the Segregation rule.s recommended by medical men for 
preventing the spread of the plague now raging in this 
country. 

The joint family takes care of its young orphans and its old 
and infirm members. It looks after and guards and protects 
the wives and children of its absent or deceased members. 
Under this system violence and cruelty to wives and children 
are impossible, and old age pension is uimece.ssary. The system 
exercises a salutary influence on the mind : as so many persons 
cannot live together peacefully, without self-control, sympathy, 
patience and forbearance. Suppression of solfishne.ss is neces¬ 
sary : there cannot be a happier mode of life than under this 
system, if all the mend^ers work for common good, and the 
comforts and happiness of all be felt by each to be his duty 
to secure. The members of a joint fiimily do not feel the 
necessity for making any separate provision for themselves 
in their old age or for their children, since the family affords 
shelter and protection to all its members, young or old, and 
its property is ordained to bo the hereditary source of main¬ 
tenance of all. 

The joint family system depend.s for its continuation on 
the possession of certain virtues by its members, and fostering 
as it does the religious spirit it may be called the stronghold 
of Hinduism. The vitality of the Hindu community is derived 
from this system which forms the foundation of their religious 
and spiritual character, the existence of which depends entirely 
on its continuance. What is noble and good in Hindu char¬ 
acter is its effect. The Hindus should pre.serve and stick 
to th% system. It still prevails in Hindu Society sometimes 
more in form than in spirit ; an exclusively secular* education 
dissociated from religion, now imparted in our schools and 
colleges, has been undermining the Hindu spiritualism on which 
the system is founded and on which its continuance depends. 
This institution like every other, has its advantages ana dis- 
ll^vantages, but its advantages are both spiritual and secular, 
whilst ite disadvantages are merely secular in character. 
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Bred up under this system, the Hindus cannot coMsive 
of a heaven without Joint family. The Sapinda relationship 
in the sense of connection through participation in funerw 
oblations implies a celestial joint family composed of the manes 
of male and female members of a mundane joint family. 

It is, however, worthy of remark that Hindus English- 
educated at the expense of the joint family, and enjoying 
the advantages afforded by it, are yet often found so blinded 

selfishness, as to be dissatished with the rule of Hindu 
law, imposing on them certain correlative duties to the family, 
in return for the diverse benefits received from it. They 
commit to the family, the care of their wives and children, 
while they are compelled to reside elsewhere, for the practice, 
of any profession or in the exercise of any calling, or in 
service, and are themselves incapable of taking care of them, 
or think it inconvenient to take them with themselves to the 
place of business. In fact, they cannot do without the joint 
family, and cannot sever their connection with it which they 
are at perfect liberty to do at their pleasure ; but at the same 
time, they are unwilling to participate with the joint family, 
their earnings, which under the circumstances the Hindu law 
requires them to do, as being fair and equitable. 

It should also be especially noticed in the present connec¬ 
tion that India is a very poor country, and even the ordinary 
expenses of English education here, are out of all proportion 
to the means of the middle class Hindus. The expendfture 
necessary to give such education to the smart boys in the 
family, is regarded as a sort of investment. It is not correct 
to suppose that the boys are entitled to the expenses of.such 
education from the family, as its natural duty towards them. 
The indigenous system of education formerly prevailing in 
this o6untry, was the training imparted by the secular Gurus 
dr pedagogues in the village Pjithsalds ; and that is what one 
might say he has entitled to have, at the expense of the 
family, as ordinary education. But English education should 
be held to be special training; and the gains by one* who 
has received such education at the expense of the fiimily,' 
should be considered earned with the aid of family fund, ao as 
to4)ecome the subject of-joint right. 

/ The Topics relating to the joint family —are j[l) the member® 
of whom is composed, ^2) different descriptions of propeity 
belonging to them, (3) their rights and privtieges to audio 
family priiperty, (4) management of the fiimily* sand ita pii^ 
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perfcj (5) alienation of the family property and of the undivided 
coparcenary interest of a member, (6) debts of the father and 
of other members, (7) judicial proceedings, (8) devolution of 
the undivided co-parcenary interest of a member, (9) partition 
and its incidents, (10) things that are not liable to partition, 
and (11) legal presumptions. 

1.—Members of a joint family. 

Males. —The members are males and females. The male 
members are, (1) those that are lineally connected in the male 
line, such as father, paternal grandfather, son and son’s son, (2) 
collaterals descended in the male line from a common male 
ancestor, (3) such relations by adoption, and (4) poor dependants. 

Females. —The female members are, (1) the wife or the 
‘Svidowed wife” of a male member, and (2) his maiden daughter. 
As a general rule, a married daughter is not a member of her 
father’s family ; since by marriage she becomes a member of her 
husband’s family {Kartik v. Saroda, I.L.R., 18 C., 642); there 
may, however, be cases in which a married daughter continues 
to live as a member of her father’s family, sometime together 
with her husband; a widowed daughter also may sometimes 
come back to her father’s family and live as a dependent 
member thereof. 

Poor Dependants. —Some helpless persons mostly poor rela¬ 
tions more or less distant, are also maintained as members of 
the family ; the original words for poor dependants 
indicate that they are actually getting their subsistence and 
living under the protection of the family. 

The female slave or concubine, and the illegitimate son- 
mentioned in the commentaries as members of a joint family 
may now be so, only in very exceptional and rare cases. When 
slavery was prevalent a female slave would be permanently 
attached to a family as a dependent member thereof, and a son 
begotten on her oy a male member would likewise be an 
inferior member. But although there cannot, at the present 
day,* be a female slave in law, there are instances of such in 
’ fact, called concubines and living as members of the family of 
the men keeping them ; this we find possible either in the 
oases of holders of Rajes or big estates, or in the cases of 
low-caste people : herein the extremes meet, the former are 
above public opinion, and the latter are below the same. 
Jtn nthear oases such conduct would not be tolerated by the 
atli^ members of a joint family. 
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Some misconception appears to prevail on this subject. The 
Hindu commentators treat of an illegitimate son’s right while 
dealing with the partition of a joint family. They evidently 
mean that only such an illegitimate son, as is a member of his 
father’s family, may get maintenance if the father is of a 
regenerate class ; and a share, if the father is a Sudra. The 
following texts form the foundation of the law on the subject;— 

^ ^fqmrr: li 

which means—“The virtuous and obedient son, borne by a 
Sudra woman to a man who has no other offspring, should 
obtain a maintenance ; and let the kinsmen take the residue of 
the estate —Vrihaspati. This text is explained to refer to a 
son of a twice-born person by a Sudrd woman not married by 
him : see Ddyabhdga ix, 28, 

^ II inr; II 

which means—“A son begotten by a Sudra, or on a female 
slave, or on a female slave of a slave, inaj' take a share (on 
partition) if permitted (by the fatlier) : this is settled law” :— 
Manu- According to a Sanskrit rule of construction the 
repetition of the particle “or” may be taken to imply “or on 
any other similar woman.” 

^ ^ f frfprt II ^unsrasirT: i 

which means—“Even a son begotten by a Sudra on a female 
slave may get a share by the father’s choice ; but if the father ‘ 
be dead, the (legitimate) brother should make him partaker of 
half a share : one, who has no (legitimate) brother may take 
the whole, in default of (heirs down to) the son of daughters” :— 
YAjnavalkya. 

These three texts are cited in the Bdyabhdga. The author, 
of ^t treatise lays down, on theJ(uthority of the above text 
V rihaspati, that the son of a regenerate person by any Sudra 
woman not married by him, is entitled to maintenanpe j and 
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then goes on to discuss the law relating to such a son of a 
Sudra, and begins thus,— 


as the correctness of the rendering by Colebrooke, of this 
passage has been doubted, it is literally translated thus,— 
“But of a Sudra a-son-by-a-not-inarried-female-slave-or-the- 
like-Sudra-wonian, may share equally with other sons, by 
the father’s permission.” The words connected by the hyphens 
stand for a compound word in the original. 

Colebrookc’s translation is as follows,—“But the son of a 
Sudra, by a female slave or other unmarried Sudra woman, 
may, &c.” So you see that it is difficult to maintain that 
Colebrooke’s version is wrong, excepting this that the word 
“unmarried” is ambiguous and ma}'^ suggest a meaning not 
intended by the original, namcl}^ that tlic wonjan must be a 
maiden^ whereas the real meaning is, that she is not married 
b^ the man. The two words Ddsi and Adi may bo done, in 
either of the above two ways, namoh% cither into “a female 
slave or other,” or into “a female slave or the like.” No 
Sanskritist would be prejiared to say that the first of these 
versions, which is given by Colebrooke, is wrong ; the trans¬ 
lation given in Narain Dhara'a case, I.L.R., 1 C., 1, omits 
the word “Sudrd woman” altogether. 

There is a difference of opinion on this subject between the 
Calcutta High Court and the other High Courts ; the latter 
hold that an illegiaimate son of a Sudra by a kept woman or 
continuous concubine would be entitled to a share under the 
foregoing texts, while the former takes a contrary view : see 
Kirpalnarain v. Sukurmoni, I.L.Il., 19 C., 91, and the cases 
cited therein, and also Ram v. Rek, I.L.R., 28 C., 194, in which 
it has been held that a Sudra’s, illegitimate son not born of a 
female slave, is . not entitled to a share where the father had 
|t. parted with his interest during his life-time. 

,It should, however, be observed that two commentators of 
the Hdyabhdga, namely, Rdmabhadra and Srfkrishna explain 
the term “on a female slave of a slave” as used in the above 
text of Manu, thus,— 





I 


which means,—“On a female slave of a slave, means, on one, 
l^ot married, but kept by a slave,” And this somewhat un- 
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reasonable interpretation is put, as otherwise the sages might 
^be thought to legalise adultery : and its effect seems to be 
consistent with what is said in the Ddyabhdga with respect 
to the illegitimate sons of regenerate persons. 

Hence, if the sou begotten by a Sudra on a kept woman of 
hvi slave be entitled, it follows a fortiori that a son begotten 
by a man on his own kept woman should be entitled to a share. 

So these commentators of the Ddyabhdga appear to support 
the view taken by the other High Courts. 

I have already told you that the Hindu lawgivers appear 
to be anxious to provide a source of maintenance for every 
person, and therefore also for an illegitimate son. It would be 
a little too puritanic to deprive one publicly acknowledged as 
son by the father and his family, on the ground of his being 
illegitimate ; he is not responsible for the manner in which he 
came into existence. 

There does not appear to be any difference on this point 
between the commentaries of the two schools. If it be con¬ 
tended that in order to entitle an illegitimate son to claim a 
share, it is necessary that his mother must be a slave, then 
none would be so entitled, now that slavery has been abolished, 
and the decisions of the other High Courts {Rdhi v. Govind^ 
I.L.H., 1 B., 97, Sadu, v. Baiza, I.L.R., 4 B., 37, KHshnayyan 
V. Muttusamij I.L.B., 7 M., 407 and Hargohind v. Dharam^ 
I.L R., 6 A., 329), as well as the ruling of the the Privy 
Council in the case of Jogendro Bhupati, I.L.R., 18 C., 151, 
must bo pronounced wrong. In fact, however, though not in 
law, there are women holding the position of a female slave, 
such as there was in the last case. It should moreover be 
observed in this connection that the Sanskrit word Ddsi 
does not necessarily mean a female slave, but may also mean 
a Sudra woman : and the latter meaning is suggested by 
the whole context of the Dd-yabhdga on the subject. 

But it should be borne in mind that there is no authority 
for the maintenance or share of an illegitimate son by a female ^ 
slave or kept woman or concubine, unless they are memhers 
of the family. An illegitimate son does not acquire any 
right by birth to the property of his Sddra putative father, 
during whose lifetime he cannot claim any share; Ram v. Tei, 
I.L.R., 28 C., 194. >>• 

The term fetnale slave applied to the illegitimate son*8 
mother implies that she lived as a member of the master’s 
family; and so there could not be any doubt as to< f^e aUegCd 
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paternity of an illegimate son. In the csase of an illegitimate 
son by a concubine, however, there cannot be any presumption 
as to paternity such as arises in the case of the offspring of a* 
marriea couple, under section 112 of the Evidence Act. * A 
person claiming as an illegitimate son must prove his alleged 
paternity in the same manner as any other disputed relation¬ 
ship is proved. 

An illegitimate son’s claim for a share must fail, if it is 
not shown that the deceased father left any separate or self- 
acquired property, but died undivided with his own father 
and brother who took the joint property by survivorship; 
the illegitimate son could not represent his father in the 
undivided family : Gopala v. Aiima, I.L.R., 27 M., 32. But 
a‘divided brother is held to be not entitled to succeed in 
preference to the legitimate son of a predeceased illegitimate 
son of his brother whose entire separate estate the latter 
as representing his father is entitled to take in default 
of any heir down to the daughter’s son : Rama v, Pavadai, 
LL.R., 25 M., 519. 

When the estate of a person devolves on his father and 
brother by survivorship, his illegitimate son is entitled to a 
compassionate maintenance only : I.L.R., 27 M., 32. 

An illegitimate son’s right to maintenance is a personal 
right, and is not heritable : Roshan v. Bahvant, 27 I. A., 51. 
If the illegitimate son’s mother be not a Hindu but a Chris¬ 
tian, then he cannot claim even maintenance ; as he cannot be 
regarded as a Hindu by birth ; since the sUitus as to Dharma 
or law and religious rites is determined by the mother’s caste, 
therefore he is not governed by Hindu law, his mother 
not being a Hindu ; Lingappa v. Esudasan, I.L.R., 27 M., 13. 

2. Descriptions of property. 

Classification. —The different kinds of property that may 
belong jointly or severally to the members of a joint family, 
may, for different perposes, be classified thus ;— 

• 1'. Unobstructed and Obstructed heritage. 

2. Joint and Separate. 

3. Ancestral, Ancestral lost and recovered, and 
Acquired. 

4. Immoveable, Corrod^, Moveable and Trade. 

5. Partible and. Impartible. 

I'hope are cross divisions. 

Heritage Unobstriicted and Olbstructed.—Heritage is defined* 

'' . •#’ ... 
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in .the MiUkshard to be that property to which one’s right 
accrues by reason only of his relationship to the previous 
* owner. It is called obstructed^ where the accrual of the right 
to' it, is obstructed by the existence of the owner ; and it is 
called unobstructed, where the owner’s existence offers no 
obstruction to the accrual of the right. A son, a son’s son, 
and any other remoter male descendent in the male line 
acc|uire from the moment of their birth or rather conception, 
a right to the propert}?- of the father, the paternal grandfather 
and other paternal male ancestor in the male line, and such 
property is, therefore, denominated heritage without obstruc¬ 
tion. But when the right of a person arises to the property 
of his paternal uncle and the like relations, only on their death 
without male issue, on account of his being their heir, and to 
which property he had no right during their lifetime, such 
properly is called obstructed heritage, the existence of the 
owner having offered the obstruction to the accrual of the right. 

There is a great distinction between the father’s self-acquired 
property and ancestral properly or the property inherited by 
him in regular course of inheritance from his father and other 
paternal male ancestor in the male line, as regards the son’s right 
by birth to the same, which will be dealt with in the next topic. 

It should be noticed that the expression unobstructed 
heritage is a contradiction in terms ; for. Nemo est hceres 
uiventis ; the original word ddya cannot be, and should not 
have been, rendered into heritage. 

Joint property, Joint-tenants, Co-parceners and Tenants-in- 
common. —When two or more persons are entitled to the 
same property in equal or unequal shares it is said to be their 
joint property. The expressions joint-tenants, tenants-in-com- 
mon, and co-parceners are technical terms of English law used 
to designate different descriptions of co-owners of joint proper¬ 
ty, with special incidents. The use of these terms to express 
co-heirs under Hindu law by reason of analogy in some respect, 
is often misleading and gives rise to confusion. 

For instance, members of a Mitdkshard joint family holdfng 
ancestral property are joint-tenants, by reason of unity of 
mssession and interest, and survivorship, being common to both. 
The analogy between them ends there, and does not extend to 
other incidents. 

f Joint-tenancy in English faw owes its origin to a grant 
jointly made to two or more persons by a deed or a will; it 
arises always by purchase, never by descent. 
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ThiO English joint-tenancy seems to be introduced to this 
country by the codified law. For instance, Section 93 of the 
Succession Act, which provides that if a legacy be given to 
two persons jointly, and one of them die before the testator, 
the survivor takes the whole,—appears to imply joint-tenancy. 

The English joint-tenancy and the MUdkshard joint-tenancy 
differ from each other in many respects. —The former is created 
by a grant under a deed cf transfer inter vivos, i.e. by 
purchase and not by descent ; wliile the latter owes its origin 
to inheritance only. Under the former each co-tenant is 
entilled to tlie whole, as well as to his undivided equal share, 
of the proper-ty, i.e., the tohole estate as well as his own equal 
2 )roportion are vested in each joint-tenant: but under the latter, 
the, whole estate, not any share of it, is vested in each member, 

, wht) whilst undivided cannot predicate of the property, that he 
has any definite share, wliich again when n ^certained by parti¬ 
tion is not necessarily equal : accordingly, an English joint 
tenant possesses an absolute power to dispose, by a transfer 
inter vivos but not by a Will, of his own share, and so to put 
an end to liis joint-tenancy ; whilst a member of a Mitdkshard 
joint family, having no definite share, cannot alienate his un¬ 
divided co-parcenery interest, and he cannot destroy the joint- 
tenancy except by separation which he is at liberty to effect, 
whenever he chooses. 

An English joint-tena7icy is said to be distinguished by four 
unities, namely, (1) by unity of (2) unity of interest, 

(3) unity of title, and (4) unity of the thne of the commence¬ 
ment of such title. Of those, two only apply to a Mitakshai'd 
joint-tenancy namely, (1) unity of possession, and (2) com¬ 
munity of interst : and although inheritance is the common 
name of the title of all the members, still there is not unity of 
the same, nor is there unity of the time of its commencement. 

Co-parceners, are two or more persons who jointly inherit 
property, whereof they have unity ^yossession which, however, 
ina^ be severed at any time by partition. There is no survivor- 
ehip,“eskch. te.kingan undivided share, which, on his or her death, 
goes to his or her heir. The co-heirs and their heirs are 
Called co-paremers or parceners so long as unity of possession 
oontkiuos. 

Tenants-m-common are such c§-owners of property as hold 
it by several and distinct titles, but by unity of possession. 

The ujfee of these English terras to matters m Hindu law, 
imalogous to* them in some respect, maymislead lawyers into 

8. 
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thinking that all the incidents annexed by English law to those 
terms, apply also under Hindu law. 

The students should try to learn and master all the incidents 
of these terms under the English law, so as to be aide to ditferen- 
tiate between ^thein and their use with respect to n.atters 
under Hindu law, analogous to them in a particular incident, 
but dissimilar in others. 

Joint—property is of the essence of the notion of a joint 
family. It consists, (1) of the ancestral property, (2) of the 
accessions to the same, (3) of the acquisitions with joint funds, 
and (4) of the self-acquired property thrown into the common 
stock, when the acquirer allows such property to be treated 
as family property so as to convert it into joint property : 
immoveable property lost to the family, if recovered by any 
member other than the father of the family, is subject .to 
the incidents of joint property, and so is property acquired 
by the special personal exertion of a member but with the 
aid of joint funds. In the three last cases the acquirer 
or recoverer is entitled to a larger share on partition, but in 
the first of them this distinction does not seem to be observed 
by the Courts. It is doubtful whether survivorship will apply 
to joint acquisitions made without the aid of ancestral nucleus; 
but it has been held that when a family consisting of the father 
and two sons, is not shown to have had any ancestral property", 
but it acquire<l property by joint trade, then in the absence 
of any indication of intention to the contrary, the property 
must be presumed to be joint property with the incident"of 
the right of survivorship : Gopala v. Aruna, I.L.R., 27 M„ 32. 

Acquisitions by joint personal exertion. —The joint acquisition 
by personal exertion only, in the absence of ancestral nucleus, 
would stajid on a somewhat different footijig, when made by 
undivided father and son, from that made by two or more 
brothWs or other collateral sapindas, on account of the accrual 
of a son’s right by birth even to the father’s self-acquired pro¬ 
perty, notwithstanding the imperfect character of that right, 
explained later oi\. The question that arises for consideration 
when the acquirers are collateral sapmdas, is, whether the 
property is to be deemed as joint property of partners or 
tenants-in-common, or as joint family property w'ith survivorship 
and the like incidents. 

tt should be rememberedHhat as regards even the membera 
of the other than the male issue, the separate self- 

4 ^uired property of a brother or the like, held in severalty, is 
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always obstructed heritage^ unless he chooses to throw the same 
into the common stock. Hence when two or more undivided 
brothers or other collateral sapindas who had not inherited 
any ancestral nucleus, or hfid taken no aid from such nucleus 
if any, acquire and amass wealth solely by their joint personal 
exertion and skill in carrying on a trade, or otherwise, then it 
depends entirely on their intention whether they should hold 
the property as teuants-in-common like stangers entering into a 
partnership, or as members of a joint family, clothing the same 
with the legal qualities and incidents of joint family property, 
chief among which is sarvivorshi }): Ka'so.idas v. Gangahai, 
IL.R., 32 B., 479. 

If is difficult to say whether there should be a presumption 
in favour of the one or tlic other of the two alternative.s. In 
these days of progress succession seems to be preferable to 
suroivorship. 

Joint inheritance of obstructed heritage. - When two or more 
members of a joint family jointly inherit, according to the rules 
of succession, property left by a deceased relation, as obstructed 
heritage, they hold such property as the co-parceners in 
Englisli law before partition, i.e. the co-tenancy of the co-heirs 
of obstructed heritage is like tena)icy-in-common^ the right of 
each extending to his undivided share only, and there being 
no survivorship between them : I.L.R., 27 M., 300 & 382. 
But the case of Raja Chehkani has introduced an exception 
to this rule by holding that two brothers succeeding to their 
maternal grandfather’s estate hold {he nnme Wko joint-ttioants 
having the benefit of survivorship. It is difficult to under- 
stant the principle underlying this decision. 

Separate —property of female members is called Stridhana 
which will be separately dealt with. Separate property of 
a male member consists, (1) of his self-acquired property, and 
(2) of property inherited by him as obstructed heritage accord¬ 
ing to the rules of succession, excepting however, the maternal 
grandfiither’.s estate in certain cas ^s. Two or more members may 
jointly hold se[iarate pro[;crty as distinguished from the joint 
property of all the members of the family ; for instance, in 
a family of first cousins, those composing one branch being 
til# sons of one brother, may have propert}?^ consisting of the 
separate property of their father and mother, or of property 
innerito<i Jiy them from iheir maternal grandfather, such 
property ^I'ough joint between themselves, is separate as 
regards the‘rest of the family. 
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Ancestral —property raay be defined thus :—property 
acquired by a lineal male ancestor in the male line, devolving 
by inheritance on a son or other male descendant in the male line, 
becomes ancestral on the death of the ancestor, in the hands of 
the descendant: Rajahram v. 20 W.R., 189. Property 

inherited from the maternal grandfather has been held by the 
Privy Council to become ancestral in the hands of the two sons 
of his only daughter, and they took as joint tenants with the 
benefit of survivorship. It is most unfortunate that the true 
meaning of the terra ancest^'al properly or rather of the original 
Sanskrit term which means, property inherited from the pater¬ 
nal grand-ancestors in the male line, and cannot include what 
is inherited from a maternal ancestor,—was not brought to 
their Lordship’s notice. Had that been done, then it seems this 
anomaly would not have arisen. And it has been held by the 
Allahabad High Court that although the maternal grand¬ 
father’s estate in the hands of the daughter’s sons is called 
ancestral^ yet their sons do not acquire a right by birth to such 
property : Jamna v. Ram, I.L.K, 29 A., 667. 

A share of ancestral property obtained by partition con¬ 
tinues to be ancestral in the hands of the coparcener getting 
the same : Adurmoni v. Chowdhry, I.L.R., 3 C., 1. So also when 
sueh share is obtained according to a distribution made by a deed 
of gift {Muddun v. Ram, 6 W.R., 71), or by a will, executed 
by the ancestor (Tara v. Reel), 3 M.H.C.R., 50, Nana v. 
Achrat, I.L.R., 12 B., 122), it retains its character of ancestral 
property, except when the gift is made in terms clearly showing 
an intention that the donee should take an absolute estate for 
his own benefit only : Jugmohandas v. Mangaldas, I.L.R., 
10 B., 528, 576. Otherwise, the ancestral nature of the estate 
is to be presumed : I.L.R., 24 M., 429. It is doubtful whether 
the presumption should not be in favour of the devise by 
father of his self-acquired property to sons, becoming their self- 
aeguired property : 12 B., 122 ; Parsotam v. Janki, 29 A., 354. 

Accretions to ancestral property, by purchase with the 
income thereof, or otherwise, are deemed ancestral; I.L.R., 
10 B., 580; ifmrit v. Gouree, 13 M.I.A., 542*15 W.R., 
P.C.,' 10. 

The Sanskrit word for ance^cd is mjivt meaning, “be||^g- 
m^M>f^m^%pitdrmha'" This wwd though it is brm- 

natpy applied to the father’s father, means in the plurid number, 
a|i the paternal male ancestors of the father ii iite male 
lin^ how high soever ; accordingly irt, —God the Creator,—is 
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called meaning grandfather or grand-ancestor of 

all persons ; and the names of the great-grand-father and other 
ancei^ors are formed from that term by affixing some particle 
and words as and so on. 

Ancestral, lost and recovered. —Ancestral property lost to 
the family, when recovered by the father is deemed his self- 
acquired property as against his sons. But when it is recover¬ 
ed by any other member solely by his own exertion, then, if 
the property be moveable, it becomes exclusively his own ; 
but if it be immoveable, he is entitled to a quarter share as 
his remuneration for the exertion in recovering it, and the 
residue is to be shared by all the members including him. 

Acquired —property may be subdivided into, (1) wliat has 
been acquired with the ancestral funds, i. e., accessions to 
the family estate, (2) what has been acquired with the aid of 
joint ancestral funds but by the special personal exertion of any 
member, (3) what has been acquired by the joint exertion of 
all the members,—the exertion need not be of the same kind, 
for instance, if of two brothers one goes out to a distant place 
and earns money there, and the other remains at home in 
charge of the family and the property of both, to take care 
of them, then any property acquired with the money earned 
by .the first brother must be regarded as joint acquisition by 
both, (4) what has been acquired entirely by the personal 
exertion or influence of a member without any aid from, or 
detriment to, joint funds, or what is called self-acquired 
property, and (5) self-acquired property allowed by the aquirer 
to be enjoyed by all the members in the same manner as if it 
were joint property, and so thrown into the common stock ; 
Ram\. Shco, 10 490, 505 ; Lai v. Kanhaia, 34 I.A,, 65. 

Money acquired bv a member at his marriage has been held 
to be his self-acquired property : Adkarv.Nahin, 12. W.N., 103. 

Savings of an imfiartible estate by a holder of such estate 
' during his incumbency, and property acquired with the same, 
are considered as his s^arate or self-acquired property: 
Maharaj v. Rajah, 5 M.H.U.R, 31 ; Kotta v. Bangan, I.L,R, 
‘3 M., 145, Srimati v. JagadU, 29 I.A., 82 = I.L.R, 29 C., 433. 

Property acquired b^ a member by inheritance from a 
collateral relation, after litigation carried on with money taken 
from the large floating balance of the family business, is held to 
be self’i^m7'ed, the money being taken as borrowed and subse- 
queiJtly reblac^d ; Bachoo v, Dharam, I.L.R., 28 A., 347. 

? gained by a member of a joint fiimily cannot be 
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regarded joint by reason only of his havirig been maintained 
and educated at the expense of the family funds (Dhunookdfiaree 
V. Gunput, 10 W.R., 122), unless it is acquired by the practice 
of a ^profession for which he received a special training at 
the family expense, and falls within what is termed gains of 
science : Lakshman v. Jamnahai, I.L.R., 6 B., 225 (242); 
Krishnaji v. Moro, I.L.R., 15 B., 33. 

immoveable —property is of very great importance in India 
where agriculture is the chief,source of wealth of the people. 
The landed propert}^ of a family is looked upon as the heredi 
tary source of maintenance of its members present and future, 
and Hindu law imposes restrictions against its alienation which 
is prohibited as a general rule, and is permitted only in very 
exceptional circumstances. The rule against alienation appears 
to be salutary in character, having regard to the exigencies 
of Hindu society, but it is being modified by our courts of 
justice to a great extent. 

Corody —is the rendering given by Colebrooke of nihandha 
which means, what is settled or a settlement: it is according 
to the Mitdkshard (1, 5, 4 and Vir. 2, 1, 13) an interest issuing 
out of land such as a royal grant or assignment to any person, 
of the king’s share of the produce of any land, in part or 
whole. It is explained in the Ddyabhiga (2, 13) to mean 
what is settled to be given as an annuity. 

Moveable —property is not regarded so important as immov¬ 
able, by Hindu Law which al! 'vs therefore a greater freedom 
with respect to the alienation of the same. 

A joint family trade —is a species of ancestral-joint property 
in which every member of a Mitdkshard joint family acquires 
by birth an interest, in the same way as in other kinds of 
property : they become not only co-parceners but also co- 
pobPtners of the trading firm. The joint family trading partner¬ 
ships appear to differ from ordinary partnerships in two 
respects, namely, (1) it is not dissolved by the death of any 
member and (2) a member of the family becomes a co-partner 
by operation of law. Not only the assets of the trading 
business but all kinds of the joint family property would be 
liable for losses, or for debts incurred for the purposes of the 
trade by the managing members who are the accredited agents 
of the whole family. And no member can say that his interest 
in the family property should not be made liable for the losses 
suitained op for debts incurred subsequent, to his^ birth and 
during his infancy. 
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A learned Judge of the Calcutta High Court has held that 
although a trade is descendible among Hindus, like other 
personal property, yet it does not follow that a Hindu infant 
who by birth becomes entitled to an interest in a joint family 
business, becomes at the same time a member of the trading 
partnership carrying on the business : he can only become a 
member of the partnership by a consentient act on tlie part 
of himself and his partners : Lutekmmien v. Siva, I. L. R., 
26 C., 349, 354. 

Accordingly, it has been held tliat wliere a member of a 
joint family carrying on an ancestral family trade, did upon 
attaining the age of majority completely sever his connection 
with the family business, and it was not shown that he did 
ever ratify any of the transactions entered into by the family 
firm, then although such member’s interest in the j<;int family 
property could, on failure of the family business, be made liable 
for its debts, yet he could not be made personally liable : 
Bishambhar v. Shea Narain, 1.1 j.Ti., 29 A., 166. Korean such 
member’s separate property acquired after his separation from 
the family and the family business, —be jnade liable for the debts 
of the trading firm : Biahamhhar v. Fateh, 29 A., 176. 

When a member of a joint family carries on a trade by 
hitnself or in partnership with a stranger, and contributes the 
capital from his separate fund, then he alone is interested in 
the firm and the profits are exclusively his own. The mere 
fact that a person carrying on a business is a co-parcener in a 
joint family, it does not nece.s.sarily follow that all his co¬ 
parceners are his partners in that business. The fact of 
partnership must be proved by evidence showing that all the 
members had agreed to combine their labour, skill or wealth in 
the business and share the profits and losses of the same : 
Vadilal v. Shah, I.L.R., 27 B., 157. 

But when the member entering into partnership with a 
stranger contributes the capital from the joint family fund, then 
as between himself and the other members of the family ho is 
to b© deemed the representative of the family in the firm, and 
his share of the profits and the assets belong to the family, 
not to him alone. But a difficult question arises in such cases 
as to the rights of the other members of the family, and of 
Uie descendants of the partner member as against the .stranger 
partner, in the ab.sence of express agreement. Are they to be 
deemed to become partners as a matter of law during the life¬ 
time, well as after the death, of the partner member ? But it 
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should be noticed that only persons having confidence in each 
other, agree to enter into a contract of partnership, the effect 
of which is that every meinbor becomes an agent of the others 
and as such is authorized to bind them by his acts relating to 
the partnership busines.s. Hence in the absence of an agree¬ 
ment the stranger partner is not bound to recognise any 
member of the family other than his partner as having any 
interest in the firm. And the partnership must be dissolved 
on the death of that member, whose share of the profits 
in his lifetime and of the assets after his death may be 
claimed by all the members of the family as between them¬ 
selves, No person can be introduced into a partnership business 
without the consent of all the partners. 

3 Rights and privileges. 

Right by birth of sons, son’s son, and the like.—A son or 

any other male descendant in the male line acquires from the 
moment of his birth, an interest in the ancestial estate in the 
hands of the father or the grandfather, which is co-equal to 
that of the latter in character, and also in extent as regards 
the father, but not so as regards the grandfather when the 
father is alive or when there is any other co-heir claiming 
through the father. 

Right by birth to self-acquired property.—According to the 
Mitdkshara, a son or the like descendant acquires from his 
birth, a right also to the self-ac(juirod property of the father 
or other paternal ancestor in the male line, the character of 
this right, however, materially differs from that acquired in 
ancestral property. 

Ownership in Hindu Law.—Ownership or rather co-owner¬ 
ship has a peculiar meaning in Hindu Law ; persons entitled 
to some of the rights that constitute ownershxp or dominion or 
pro^yertg in modern jurisprudence, are called co-owners in 
Hindu law, of the person having#all the rights included in 
ownership : the wife is declared to become co-owner of the 
husband from the time of their marriage ^ante p. 187), Ibhe 
male issue are declared to become from their birth, co-owner-t 
of their father and grandfather as regards even their self- 
acquired property, (Mit., 1, 1,3), and the junior members of 
a joint family having an impartible raj or estate are deemed 
eo-owmrs of the member who alone is entitled to hold the mj 
or estate daring his life. The wife and the male issue hold a 
4 sujmrdinate position with,y respect to the ownership iff the 
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property of the husl^aiid, and of the paternal ancestors, res¬ 
pectively. And so do the junior ineiubers, relatively to the 
holder of the impartible Kaj or estate. 

Itsliould be observed that neither the wife, nor the son, nor 
the junior member, can enforce partition of the husband’s 
property, or of the father’s self-acquired propei'ty, or of the 
impartible estati), respectively; thou^ii in the first two cases 
partition may take place, (ui which they are entitled to get 
shares. Nevertheless they are regarded co-owuevs in Hindu 
Liaw, according to which therefore right to 'pavUtioa is not a 
urcesmrg incident of ownership ; nor is right of alienation, so. 

Ownershi[), tlierefore, has two senses in Hindu law, which 
may be called perfect and Iniperfccl respectively. The owner¬ 
ship of till! wife, th(i son, and th(j junior members, stated above, 
is imperfect, <is it has not all the rights incidmital to full owner¬ 
ship. Their owner.shi[) is acknowledged, as tiiey use and enjoy 
the pi-operly in the same way as co-owners, and are entitled 
<o have their mainUmance out of the property, and are also 
entitled to tin; benefit of survivorshi}). They cannot, however, 
enfor(;e [)ai‘tition, nor alienate their right, nor can they prevent 
alienations, if made for legal neccs.sity, and even in the 
absence of the same, provided their right to mniiLteacuice out of 
th<; projjerty be not affeiited tlioreby; this right being the 
incident of their co-ownership, forms a legal charge on the estate, 
according to tin; true intent of Hindu law. 

No limit as to degrees of descent. —A male descendant in 
tlie (Male bin*, however low in descent, ac(jnii‘es a right by birth 
to both ancest!'.al and sc;lf-ai;(juired property <>f a p ii(;rnal 
ancesL«n-. Suppose .■V liolds ancc.stral property and a .-^on B 
is born to him, then B and .\ are co-sharers with co-e(iual 
rights; a son C is born to B and ac<juires an interest in the 
property in the same way as another son of A ; similarly 
a son D of C w<iuld be a co-parcener; and likewise D’s son 
E would acquire a similar interest and on the same [irinciple, 
and so on. If the three intermediate descendants were to die 
during the lifetime of A, E’s rights would not he in the least 
affected by that circumstance. The same rules apply also 
to the self-acquired property of a paternal ancestor, to which 
right arises bj?' birth. 

But the rule is different if the paternal ancestor is .se[)a- 
ratod from his descendants, and not reunited with any of 
them ; for^ then the rules of succession and inheritance, and not 
tlkfe co-parcenary rules, would apply to the property of the 

a .u—a7.,,„ * 
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separated father or other paternal ancestor, according to which 
in default of male descendants in the male line down to the 
third degree, the widow, daughter and tlie like heirs succeed 
ill the order explained in the Mitdkshara Ch. ii, Sections 1-vii. 
Hence, if there is no son, or grandson, or great-grandson 
alive at the time of his death, hut there is a great-great-grand¬ 
son, then the latter would be excluded by many other heirs, 
such as the widow and the like relations who are entitled to 
take the estate of the sepaxMcd person, in default of male 
issue down to the third degree, according to the rules of 
succession governing the devolution of such property. But it 
should be borne in mind that this rule restricting the descent to 
three male descendants only, and excluding the fourth, does 
not apply to a joint ancestor’s property to winch right by 
birth accrues and which is joint family properly, to wliicli 
surihvorship, and not succession, applies. This is an important 
distinction, sometimes lost sight of. 

Posthumous son, conception, and adoption. —A .son or the 
like descendant in the womb of his mother at the time of 
the death of his fatlier, froin or through wliom he would 
acquire a proprietary right by birth if lie wore in existence 
during his father’s life, becomes entitled to the same right 
if ho comes into separate existence subsequently, bis birth 
relating back to the time of liis father’s death. The Hindu 
law makes this conces.sion only in favour of the male de.sceM- 
dants in the male line, in whom the father ami other paternal 
auee.stors are supposed to be reproduced, and accordingly, wlio 
take an immediate interest in their property’, and as such are 
heirs excellence or vnihev co-heirs, for whom their [iroperty 
is de,signed as the natural hereditary source of maintenance. 

Hence a son and the like may be said to acquire the right 
from the moment of their conception ; but it is absolutely 
necessary that the child in embryo should be born alive or come 
into separate existence, in order to be invested with the right; 
for, the course of inberitance cannot bo diverted by the mere 
fcBtal existence of a child not born alive ; and no person can 
claim an estate, as heir of a still-born child. But a child in the 
womb is not entitled to all^tlie rights of a child in esse : a son’s 
right of prohibiting an unautliorized alienation by the father, of 
aucdstral property cannot be exercised in favour of an uhboi*n 
som (Mt. Goura v. Chummun, W.R., Gap. No. 340,) nor is the 
existence of a son in embryo a bar tp adoption : Hanmant v. 
Bhimot LL.B., 12 B., 105. . # 
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Tlus^pule, which is applicable only to the proprietor’s male 
issue, the greatest favourite of Hindu daw, has been extended 
to other heirs taking by succession, not upon the ground of 
there being any clear authority in Hindu law, but on the 
grourul that the principle has been adopted by the modern 
systems of jurisprudence ; in Biraja v. Naha Krishna, Sevestre’s 
Reports, 238, the sister’.s .son in emhryo at the time of the 
maternal uncle’s death, was held his heir. But it should be 
observed that all relations other than male devscendants, are not 
really heirs expectant : they can take only in tlie contingency of 
<lefault ot‘ male issue, and for them the iinieritance is but a 
nvindfall. Be.sides, any other .son subsequently born of that 
si.ster would not be entitled. 

Tiie great distinction between the male descendants and all 
other Inhrs is tliat the iormer are deemed as the ance.stor’s con- 
substantial or own selves reproduced, and as such are entitled 
to become their co-heirs and co-parceners from birtli, whereas 
the latter are entitled to become heirs after the death of the 
proprietor without male i.ssue; and that the former confer 
spiritual benefit by their very existence, while the latter cannot 
do so, although that doctrine is nowhere invoked by the 
Mitdkshard while dealing with inheritance. 

Adoption is tfintamount to birth in the ado[)tive family, and 
the adopted .son acquires, from the moment of his adoption, an 
interest in the ancestral as well as the self-acquired property of 
his paternal aiicestoi's by adoption. 

Character of father’s and son’s Interest in Lncestral property. 
—The character and the extent of the interest taken by a son 
in the ancestral property does not differ from those of the 
father’s except so far as they arc affected by the .son’s liability 
to father’s debts. 

The following })agc of tho judgement of the Privy Council 
in Surajbimsi Koers case (I.L.R., 5 C., 148), should be read 
in this connection ;— 

• “ That under the law of the Mitdk.shant each son upon his 

■;d)irth take.s a share equal to that of his father in ancestral 
immoveable estate is indisputable. Upon the questions whether 
he has the same rights in the self-Hcquired immoveable estate 
of his father, and what are the extent and nature of the father’s 


power over ancestral moveable property, there has been greater 
diversity of opinion. But these questions do not arise upon 
The material texts of the Mitdkshard arc to be 
in the'27th and following slokds of the first section of 
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■*the first cliapter. It was argued at the Bar that, bq^use in 
the third slokd ot' the above section, it is said tiiat the wealth 
of the father becomes the property of his son, in right of their 
being his sons, and that ‘that is an inheritance not liable to 
obstruction’, their rights in the family estate must be taken to 
be only inchoate and imperfect during tlicir father’s life, and in 
particular that tliey cannot, witliout Ins consent, have a 
partition even of immoveable ancestral property. There was 
some authority in favour of this })roposition, notwithstanding 
the texts to the contrary, which are to bo found in the 
Mitdkshara itself (see slokds 5, 7, 8, IL of the Sth section of 
the first chapter). But it seems to be now settled law in the* 
Courts of the three Pre.sidencies, that a son can compel his 
father to make a partition of ancestral immoveable ]»roperty. On 
this point it is sufficient to cite the cases of Lnijeef Smyli v. R<tJ- 
coomar Singh, 12 B.L.E., 873, and Raj(( Ram Tewary v. Lnck- 
man Rermd, B.L.K., F.B.B., 731, decided by the High (>ourt 
of Calcutta ; that of Kali parish ad v. Ramcharan, l.L B., I A., 
159, decided by the High Court of North-West Provijices; 
that of Nagalina Mndali v. Svhhivamaniya MudoU, 1 Mad. 
HiC.R., 77, decided by the High Court of Madras ; and the 
ca.se of Moro Vidivaiiath v. (rarnesh V/thal, 10 Bom. H.C.K., 
444, decided by the High Court of Bombay. The decisions 
do not seem to go beyond ancestral immoveable property. 

“Hence, the rights of the co-parceners in an undivided 
Hindu family, governed by the law of the Mitdkshat4, winch 
consists of a father and his sons, do not differ from those of the 
co-parceners in a like familj^ which consi.^ts f»f undivided 
brethren, except so far as they are aflected by the pi‘culiar 
obligation of paying their father’s debts, which the Hindu 
law impose.s upon sons, and the fact that the father is in all 
cases naturally, and, in the case of infant son.-, nece.ssarily, the 
manager of the joint fatnily e.state.” 

Distinction between ancestral moveable and immoveable.— 
Although sons acquire a "o-equal right by birth to ancestral 
property, both immoveable and moveable, yet a pa.ssagc of the 
law (Text N('. 2) declares the father to be master of the 
moveables by reason, perhaps, of the character of the property 
« and of the superior position of the father relatively to the sons. 
There appears to be a conflict of opinion with respect to the 
fatiier’s power of disposal of ancestral moveables, owing to the 
seeming conflict bttween two pas.sagos of the Mit4kshar4, 

Sect, 1, § 21 and § 27, the first of which seems tt> deal wth 
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the legal power, and the second witli tlie moral duty. According 
to one view the power is limited o?dy by his own discretion ; 
and according to the other, the power is not absolute but can 
bo exercised only for family necessity and certain prescribed 
purposes. A be(iuest by a father to one of his two undivided 
sons of the bulk of ancestral moveables, to the exclusion of the 
other, has been iield to be invalid, as being an unequal distribu¬ 
tion prohibited by Hindu law ; Lakshmait v. I.L.lb, 1 B,, 

5GI, affirmed by the Pi ivy Council— Lah/iniaji, v. UcAm l.L.B., 
5 B., 48=7 I.A., 181. The Hindu law seems to contemplate 
alienation to strangers, while conferring on the father the 
power of disposal in que.stion, and not an unjust and undue 
j)artiality to a co-heij- ; for the powci- is subject to the theory 
that the sons ar<5 co-owners of the moveable property, with the 
father; tlie co-ownership therefore should prevail when tlie 
question arises between the co-owners and no outsider is 
concerned. 

Soil’s right in father’s selhacquired property. —It has already 
been said that aceoi’ding to tlie Alitfikshard a son acquires 
a right by birth to tlie father’s self-acquired property in 
tlie same way as to ancestral property (Mit. 1, 1, 27). But 
the father is competent to alienate tin* same, and the son 
lias no right to oppose as in case of tin; ancestral 
property, the reasons assigned being that the ffither has a 
[iredoininant interest in it, and that the son is dependent 
on* him (Mit. 1, 1, 27 and 1, 5, 10). The father, however, 
cannot make an uneijual distribution of it, except in the 
mode of assigning sjiecitic deductions to the eldest son, and 
so forth (Mit. 1, 2, 1). Nor can the son enforce a jiartition 
of the same against the father’s choice, as ho can in the 
case of ancestral property. 

On a consideration of all these somewhat seeniinglv incon- 
sistont propositions, it would appear that the father is 
authorized to make a sale or the like transfer to an outsider, 
but he is not allowed to show an undue and capricious 
partialit;^ to any one son to the injury of another. 

It has been held by our courts that the father is competent 
to sell his self-acquired immoveable property without the 
concurrence of his sons {Mtid'dun, v. Ram, (> W.B.., 71), and 
to make a gift to one son, to the injury of the other v. 

Metd^iO, I.L.R., 1 A., 394), as well as to make an unequal dis¬ 
tribution among his heirs Rajuk, 10 W.R., 287) ora 

gift by a Will, which wiien made to a son, is taken by him as 
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purchaser under the Will, and not by inheritance ; JugnwJian- 
das V. Mangaldas, I.L.Il., 10 B., 528, (578); P.irsotam v. Janki 
29 A., 354. But iti the absence of words indicating a contrary 
itjtention, tlie property is presumed to retain its ancestral 
character. LL.K., 24 M., 429. 

But ail affectionate gift by the father to a son, of his 
self-acquired property, is to be distinguished from a gift 
amounting to an unequal di.stribution of it, which ouglit to 
be held invalid for the very same reasons as in the case of 
ancestral moveables. 

It should, however, be borne in mind that such property, 
if undisposed of by tlie father, is taken by the sons and 
the like, by survivorship, and not by descent.. 

It has already been said that the right of a son to the 
father’.s self-acquired property may be called an impeifect 
one, but it has been made more so by our courts, by holding 
that the father is competent to make testamentary disposition 
(wliolly unknown to Hindu Law) of such pro[)erty, and so 
deprive a son wholly or partially. 

Wife’s right to husband’s property. —The Patui, or lawfully 
wedded wife, acquires from the moment of her marriage 
a right to everything belonging to the husband, so as to 
become his co-owner. But her right is not co-equal to that 
of the husband, but is subordinate to the same, and resem¬ 
bles the son’s right to the father’s self-acquired property. 
The husband alone is^ competent to alienate the same, atid 
the wife cannot interdict his d1s[)osal, but being dependent 
on him must acquiesce in it, provided it does not unjustly 
affect her right to maintenance out of it. Nor can the wife 
enforce a partition of the projiorty. But it is by virtue of this 
right that the wife enjoys the husband’s property, and is en¬ 
titled to get maintenance out of it; and it is also by virtue of 
this riglit that she gets a share (3qual to that of a son, when 
partition takes place at the instance of the male members. 
See aide p. 187, and T.L.R., 2 A., 315 ; 23 A., 86. "Thus the 
wife also, of a male member becomes a coparcenef* of the 
family property. 

l]flni!i.'’ried daughter’s right. —Similarly, an unmarried daughter 
aoqUir^ an imperfect right in the father’s property, by virtue 
of wUSh she enjoys the same and i.s maintained out of it 
until niarfiage, and is also entitled to a quarter share if 
partition takes place before her marriage, ihat is to say, when 
ah^ioontinues a member of th^farnily. . : 
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Reason for recognising these imperfect rights. —A pejson’s 
son, wife, unnmrried daughter and the like dependent members 
living jointly with him, use and enjoy his property. This is 
accounted for by the Hindu lawyers by assuming a right in them ; 
otherwise, they should be guilty of theft or misappropriation 
every time they use the property, by taking food, giving alms, 
and the like. The sons again continue to live with tlieir father 
even after marriage which is brought about by the fathei- him¬ 
self and not by them, and the father’s property is accordingly, 
by immemorial custom, looked upon as the source of 
maintenance of the sons’ wives and childien, and is, by the 
father’s conduct, rendered common to all tlie members of his 
family, in the .same nianuer as solf-acquistion of a mejnber is 
thrown into the common stock. 

There is good reason, therefore, for curtailing tlic father’s 
power of voluntary alienation (.see Mit. on gifts) and unequal 
distribution of his self-acquird property, and so of depriving a 
dependent niember of the means of his livelihood. 


Joint family proper:y, right and enjoyment.—From wliat 
has been .said above, it appears that a member of a joint family, 
whether male or female, acquires a right to the joijit propei ty 
otj his or her becoming a member by birth, adoption or 
marriage ; and conversely his right ceases on his or her ceasing 
to be a niember of tiie family by death, adoption or marriage. 
The property belongs to the family : any one acquiring and 
retaining the .status of being its member exercises certain riglits 
over the family property, and his riglits cease on the extinction 
of that statu.s. A joint fiimily, tiierefore, is like a corporation : 
individual rights are all merged in the family or the corporate 
body. Every member, male or female, has the right to enjoy 
the family property without any restriction. A member 
entitled to get the least share on partition, may, by I'easmi of 
having a large tamily of lii.s own to support, consume, during 
jointnes.s, the lai-gest piirtion of the jiroceeds of joint properly, 
without being liable to be called upon to account for the excess 
consumption at the time of partition. The question of shares 
does not arise before partition : no member can bring a suit for 
his share of the profits of joint property so long as the family 
is joint: Pirthi v. Jowahir^ I.L.U., 14 C., 493. 

The following observations of the Judicial Committee in 
Appovier's case (11 M,I.A„ 75), should be carefully read in 
this ©onnectiou ;— 

“According to the true notion of an undivided family in 



216 


EXTENT OF RIGHT, OR SHARE. 


[CH. 


V. 


Hinc^u law, no individual inomber of that family, whilst it 
remains undivided, eaii predicjate of tlie joint and undivided 
property, tliat he, that particular, member, has a certain 
definite share. No.individual member of an undivided family 
could j,^o to the place of tliu receipt of rent, and claim to take 
from th(5 collector or recei\X‘r of the rents a certain definite 
share. The proceeds of undivided property must be brought, 
according to tlie theory of an undivided family, to the common 
chest or {)urse, and then dealt with a(^(!ording to the modes of 
enjoyment by the memhurs of an undivided family. But when 
the members of an undivided family agree among themselves 
with regard to particular property, that it shall thenceforth he 
the subject of ownership, in certain <h)fined shares, then the 
character of undivided property and joint enjoyment is taken 
away from the subject-matter so agn'ed to be dealt with ; and 
in the estate each member lias thenceforth a definite and 
certain share, which he may claim tlie right to receive and to 
enjoy in severalty, although the property itsell’has not been 
actually severed and divided.” 

Exient of right, or share, vesting and divesting.— The extent 
of a member’s right in the family. }>roperty, or the share to 
which he is entitled cannot be ascertained before jiartition. for 
it is liable to variation by birth or tleatli of ineinbers. ii is 
increased or diminished respectively by the disappearance or 
addition of a co-heir. 

It is worthy of remark in this connection that the strict 
rule of vesting and divesting, such as is laid down in the 
I’lliinlman’s son’s case and tlie Unehastitv case, does not apply 
to a Mitakshara joint family in which p.irtial vesting ainl 
divesting continually take place on birth, ailojition, marriage, 
or death of a member. There is, however, a conflict of decisions 
on the question whether a member is divested of his co¬ 
parcenary interest by subsequent disqualifications, such as 
■maanity : S(.‘o J{<im v. Lalla^ I.L.R, 8 G., 149 & Ratu v. Rani 
8 C., 911) an<l Tirheni v. Muliaimnad, 28 A.., 247. 

But the amount of .share to which a particular member 
would be entitled if partition were to take place at a ])articular 
time, may be ascertained by having regard to the rules of 
distribution, the principles of which are :—(1) that the division 
among the descendants of the common ancestor is to be made 
perktivpea and not per capita ; (2) tliat the first division must 
be made by dividing the partible property into as many share 
as wpuld satisfy the claims of the niember.s entitled to partici- 



OH. 7.] 


HISTORY OF father’s AND SOn’s RIGHT. 


217 


pate, such as the common ancestor, his wife or wives, and his 
sons and their descendant^—the individuals composing each 
of the different branches )(|fescended from the common ancestor, 
together getting one share ;" and (3) that the partition may 
stop by the division of the branches, or if a member of a 
branch desires, the share so obtained by that branch is to be 
subdivided between its members on the same priiiciples, *.e., 

* between the common ancestor of that branch, his wife, and each ’ 
of the sub-branches descended from him, the members of it 
collectively getting one share and so on. 

History of father’s and sons’ right. —In ancient Hindu Law, 
as in Homan Law, the father of the family, or pater familiay 
was the absolute master of the family property, and of the 
person of its members; the patria potestas, or the autliority 
with which the father of the fimilly was armed by ancient 
law extended to the power of inflicting punishment of death, 
and to absolute dominion even over the acquisitions of its 
members. Thus Maim (viii, 416) says ;— 

i 

which means,—“A wife, a son, and a slave, those three are 
ordained incapable of holding property ; whatever wealth they 
earn, becomes his whose they are”.—viii, 416. 

The exercise of al)solute power by an autocrat, in the 
government of a family as of a State, may be cheerfully 
submitted to. if it is made with an eye to the happiness of 
all the governed, without partiality, and consistently with 
the principles of equity, justice and good conscience. But 
ineqality of treatment owing to caprice or whims, undue 
partiality or favouritism to one, to the injury of others, and 
undeserved severity or leniency in the award of punishment, 
would render such government unpopular, and the curtailing 
of the power desirable. The usage of polygamy appears to 
have been a fertile source of discord in a family, and an old 
father under the undue influence of a young wife, would be 
^betrayed into acts injurious to her stepsons. This furnishes 
us with the reason why unequal distribution among sons is 
prohibited in respect of property, of which alienation is allowed. 
There must have been frequent abuse of the particular power, 
by father^ amounting to a crying evil for which a remedy 
waa felt necessary. Accordingly the Mitakshari curtailed it 

'it 
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by admitting the son’s right by birth as explained above, and 
by conferring upon sons co-equal rights in ancestral property, 
as well as by restraining unequal distribution, while permitting 
alienation, of moveables and self-acquired property 

This doctrine of the son’s right by birth to ancestral 
property, introduced by the Mitdkshard as a remedy against 
^ the abuse of the father’s arbitrary power, is found in many 
instances to be attended with grave evils of a different descrip¬ 
tion. Head-strong and prodigal youths sometimes foolishly 
Quarrel with their father, take their shares by partition, and 
aissipate the partimony in no time ; and then the fathers have 
to save those sons and their families from starvation, with 
the diminished means at their disposal. The author of the 
Ddyabhdga appears to have, therefore, made a change in the 
law by laying down that the sons have no right to the 
ancestral property during the lifetime of the father; but at 
the same time he laid down for the protection of the sons, 
that the father has no power of disposal over the bulk of 
the ancestral property except for legal necessity, so that the 
• estate taken by the father in the ancestral property, is, under 
the Ddyabhdga, similar to the Hindu widow’s estate in 
property inherited from the husband. 

Hut by what appears to be an improper application of 
the doctrine of Factum valet our courts of justice have again 
thrown the sons completely at the merc}?^ of the father, as 
they were by the ancient law. This change does not seem 
to be detrimental to the interests of sons except when the 
father is a spendthrift, or is entirely merged in a young wife, 
and under her undue evil influence perpetrates the grossest 
iniquity to his sons by any other wife. 


4. Management. 

Joint family manager’s position. —The affairs of a joint 
family corporation, consisting as it does of Purdanashin ladies 
and infants, cannot be managed by all the members of it, nor 
are they managed jointly by all the adult male members, 
probably by reason of the inequality in their rankj but ordi¬ 
narily they are, by the tacit consent of all, managed by a single 
tnale member‘who becomes the head of the family, by retason 
of bis seniority and superior rank, and is called the KaHa 
or of the family. 

The Kartd of a family is entitled to manage not only the 
family properties in wJhich the family has a beneficiial interest, 
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but also properties absolutely dedicated to charities, of 
which the management only is vested in the family. Th^ 
Karta alone being the senior member is entitled to exercise 
the right of ipanagement as the representative of the family, so 
long as it remains undivided, and in the absence of any agree¬ 
ment, no junior member is entitled, until partition is effected, 
to claim the management of the charity properties by rotation, 
on the ground of convemience : Thandavaroya v. Shunmugam^ 
IL.R, 32 B., 167. 

Although the Karta of a joint family administers its 
properties for the purposes of the family as its accredited 
agent, yet so long as he does so manage its affairs, he is not 
under the same obligation to economise or to save as would be 
the case with a paid agent, or partner in trade, or a trustee. 
He, as the head of the family, has control over the income and 
expenditure and is the custodian of the surplus if any. If he 
manages the family affairs honestly and in an unselfish manner, 
no objection can be taken on the ground that expenses were 
incurred by him in an extravagant scale, nor is he liable to be 
called upon to defend the propriety of past transactions : 
Bhowani v. Juggernath 13 W.N., 309. 

A Karta is competent to pledge the credit and the property 
of the family for the purposes of the family, and therefore for the 
purposes of an ancestral business which he has to manage. But 
he cannot do so for the purpose of embarking in a business that 
is not ancestral : D. McLaren v. Versciwyle, 6 W.N., 429, 458. 

Father manager. —“The father is in all cases naturally, and 
in the case of infant sons, necssarily, the manager of the 
joint family estate.” The relative position of the father and 
the sons in a joint family is still regulated by the ancient rule 
that sons are dependent on the father (Mit. 1, 5, 9 and 10), 
with whom the government of the family rests, and whose 
word is still the law as regards the management of the affairs 
of the family. Although the sons are co-owners with the 
father, of the ancestral property with co-equal rights, yet so 
long as they continue to live joint with the father and do not 
enforce a partition which they are at liberty to do whenever 
they please, they cannot interfere with the father’s manage¬ 
ment of the family and its property. They have no doubt 
the power of interference in the case of an unauthorized 
alienation by the father of ancestral iinmeveable property, 
but their enjoyment of the same is subject to other dispositions 
lawfully m$uie by him, and if dissatisfied, the son’s remedy is 
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partition. Accordingly, a suit for ejectment brought by a 
father against his son who had against the will of the father 
taken possession of a house vacated by a tenant, which was 
partly ancestral and partly the father’s self-acquired, has been 
allowed, and it has been held that, “while the son’s interest 
is proprietary, it lacks the incident of dominion,” when the 
son lives jointly with the father: Baldeo v. 6’Aawf I.L.R., 

1 A., 77. 

The father has the power of disposal over property other 
than immoveable : (Mit. 1, 1, 27) and consequently also over 
the income of the family property. We have already seen 
that there is a difference of opinion with respect to his disposal 
of the ancestral moveables, p. 212. 

When the other members are minors, the manager whether 
the father or a brother, may make a sale, mortgage or the like 
alienation of joint immoveable property, which is rendered 
necessary by any calamity affecting the whole family, or by the 
support of the family, or by indispensable religious duties such 
as obsequies of the father : (Mit. 1, 1, 28 and 29). 

The father’s power of alienation of the family property has 
been considerably extended by modern decisions purporting to 
be founded on the doctrine of the son’s liability to pay off the 
father’s debts. These decisions have practically changed the 
Mitdkshard doctrine of the co-equal ownership of father and 
son in the ancestral property. These decisions are really, 
though not professedly, based on the following principle :— 
Sons cannot have a better friend than their own father, when, 
therefore, a father of even adult sons living with him, raises 
money by alienating property or otherwise, he must always be 
presumed to have done so for the benefit of the family, unless 
it can be proved by the sons that the father was addicted to 
wine, women or wager, and the money was wanted for these 
illegal or immoral purpose. I shall return to this subject when 
dealing with the topics of Alienation and Debts. 

Manager other than father. —It often happens that the eldest 
son is allowed by the father to look after the affairs of the 
family under his direction, and sometimes he becomes the hartd 
even during the lifetime of the father who is old and incapable, 
or religiously disposed and unwilling to remain concern^ with 
worldly matters. When the father is no more, ^e' eldest 
br«>ther generally becomes the manager or kartd, and sometimes 
a younger brother who is capable governs the family. It is 
seldom, if ever, that a manager is elected by all the members 
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or even by those that are adults, or that more members than 
one act as joint managers of a family. Although there is 
nothing to prevent any member from taking part in the 
management, yet as a general rule one member only acts as 
the kartd (jr managing head of the family. 

His power of alienation when other membres minors. —It has 
already been said that the manager alone is competent to charge 
or alienate family property Tor a family purpose, when the 
other members are minors. The power of a manager for an 
infant to charge his property is a limited and qualified power as 
is pointed out by the Privy Council in the leading case of 
Humoman Prasad Panday, 6 393, thus :—“It (the 

power) can only bo exercised rightly in a case of need, or for 
the benefit of the estate. But where, in tlio particular instance, 
the charge is one that a prudent owner would make, in order to 
benefit the estate, the bond fide lender is not affected by the 
precedent mismanagement of the estate. The actual pressure 
on the estate, the danger to be averted, or the benefit to be 
conferred upon it, in tlie particular instance, is the thing to be 
regarded. Tlieir Lordships think that tlie lender is bound to 
enquire into the nece.s.sities for tlie loan, and to satisfy himself 
as well as he can, with reference to the parties with whom he 
is dealing, that the manager is acting, in tlie particular instance, 
for the benefit of the estate. But they think that if he does 
so enquire, and acts lionostly, the real exitence of an alleged, 
sufficient and reasonably credited necessity, is not a condition 
precedent to the validity of his charge, and they do not think 
that under such circumstances he is bound to see to the appli¬ 
cation of the money.” 

This passage should bo cerefully read, as it enuniates a very 
important general principle applied also to other cases such as 
an alienation by a Hindu female, of property in which .she has 
a Hindu widow’s estate, and it has been adopted and embodied 
by the Legislature in Section 38 of the Transfer of Property 
Act IV of 1882. 

* When othec, members majors. —As to the power of the 
manager when the other members are majors, the law is thus 
explained by Justice R. Mitra after referring to previous 
oases :—“The result of these cases in our opinion, is, that an 
alienation made by the managing member of a joint family 
i^eannot be binding upon his adult co-sharers unless it is shown 
that it Was madfe wi^ their consent, either express or implied. 

“ of implied consent it is not necessary to prove its 
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existence with reference to a particular instance of alienation, 
but a general consent may be deducible in cases of urgent- 
necessity, from the very fact of the manager being entrusted 
with the management of the family estate by the other members 
of the family; and the latter in entrusting the management 
of the family affairs to the manager must be presumed to have 
delegated to him the power of pledging the family credit or 
estate, where it is impossible or extremely inconvenient for 
the purpose of an efficient management of the estate, to 
consult them and obtain their consent before pledging such 
credit or estate Miller v. Ranganath, I.L.R., 12 C., 389 399. 

Accordingly it has been held that the compulsory sale of 
the joint family property mortgaged by the managers of a 
trading or money-lending business of the family for the 
purposes of that business during the minority of the other 
members, in execution of a decree obtained in a suit brought 
against the managers only, is binding on the other members 
who cannot impugn the sale solely on the ground of their 
not being made parties to the suit, when it appears from the 
proceedings that the whole property was sold and bargained 
for: Daulat v. Mehr, I.L.R, 15 Q, 70 ; and Sheo v. Saheb^ 
I.L.R., 20 C., 453, The managers were held to represent the 
whole family in the suit. I shall return to this subject when 
dealing with the topic, Judicial Proceedings. 

Manager’s liability to account. - All the adult members are 
entitled to take part in the management of the joint property, 
and if all are joint managers then no one is liable to be called 
upon to render an account. But such a state of Jthings is 
very rare ; the joint family is founded on the principle of 
subordination to the senior or capable member, in the absence of 
which the disruption of the family must follow; hence one member 
becomes the kartd or governor of the family, as is generally 
the case in practice, and as such he is in exclusive management 
of the joint family propertj’’, exercises control over the income 
and the expenditure, and is the custodian of the surplus if any ; 

. therefore the other members have the right to an account againBt 
him, especially when they were minors. TKe principle upon* 
'which the right to call for an account rests, is not,that the 
manager is to be looked upon as an agent or a partner ; but it is 
that when one of several joint owners receives all the profits, 
he is bound to account to his co-sharers for their shares of the 
'profits, after making such deductions as he has the right to 
. mal^. ; The demand for an account may be made- even during 
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jomtness by a member desirous to know the actual state of 
^the family fund. Obhoy v. Pearee, 13 W.R., F.B., 75. 

But the accounts must be taken upon the footing of what 
has been actually spent for family purposes, and not upon the 
footing of what should have been so, if the manager had been 
more prudent and less extravagant. But he is bound to make 
good what has been misappropriated or concealed by him. 

In the recent case of Bhowani Pramd v. Juggeimathy 
(13 W.N., 309) Justice Mukharji has upon a review of cases, 
explained in an elaborate and lucid judgment, the principles on 
which accounts have to be taken with a view to a partition 
of joint family properties, and on which settled accounts may 
be re-opened. As regards the first, his Lord.ship observes,— 
“the account which has to be taken of the entire family pro¬ 
perty in the hands of the difterent members is mainly an 
enquiry into the existing assets ; the head of the family cannot 
in general be called upon to defend the propriety of the past 
transactions of the family.” Having regard to the possition 
of the manager, the ordinary rule followed is, that members 
are entitled, not to accounts of past transactions, but to a 
division of the family property actually existing at the date 
of partition, except in cases of fraud, mistake, misappropriation 
ana the like. 

With respect to the second, the learned judge observes— 
“It is well settled that, although the court is always reluctant 
to re-open an account which has been settled with deliberation 
and with tolerable fairness, relief will be granted where fraud 
or mistake is established. • In Va'imon v. Vadi'y, Lord Hard- 
wicke ruled that, when an account has been stated if fraud or 
imposition is established the whole shall be opened ; but, if 
there are mistakes and omissions, the party objecting shall be 
allowed no more thon to surcharge and falsify. In other 
words, as Lord Hardwicke stated in Pitt v. Chalmoiuieley, the 
onits prohandi is always on the party having the liberty to 
surcharge and falsify, “for the court takes it as a stated 
account and establishes it; but if any of the parties can show 
omission for which credit ought to be given, that is a sur¬ 
charge, or, if anything is inserted that is a wrong charge, he 
is at liberty to show it, and that is falsification, but that must 
be by proof on his side.” But “if the court is of opinion that 
errors of sufficient number and sufficient magnitude are shown; 
it is not necessary that the errors shown should amount to 
fraud ; if ihey are sufficient in number and importance whether 
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they are errors caused by mistake or errors^caused by fraud 
the court has a right to open the accounts.” 

Right to account. —It should, however, be observed that a* 
member of a joint family cannot sue for a share of the profits of 
the joint family estate, as hehas no definite share until partition. 
He may sue .for partition of such estate, and then is he entitled to 
an account. But if the head of the joint family does not account 
for the profits, the provisions of the Civil Procedure Code as to 
mesne profits are not applicable to a suit for partition where the 
plaintift has no specific interest until decree. Tliey may, however, 
be allowed on partition, if the member was entirely excluded 
from the enjoyment of the joint property, or if it was held hy a 
member otherwise than as manager of a joint family, as when 
he claims it as his exclusive property. Pirthi v. Jowahivy 141. A., 
37*«I.L.R., 14 C., 493; Shankar v. Ilavdeo, 16 I. A, 71=* 
16 C., 397; Bhivrav v. Sitaram. I.L.R., 19 B., 532. 

Manager’s remuneration. —The managing coparcerner of a 
joint Hindu family is not entitled to any special remuneration, 
as the property which he manages is one, of which he is a joint 
co-owner, and therefore in order to look after his own undivided 
coparcenery interest in the joint property, he cannot but look 
after the whole of it, that is to say, the management of the 
whole is inseparable from that of his own interest, and does 
not require any additional time or trouble for which compensa¬ 
tion in money may be claimed, while on the other hand he is 
amply compensated by the enjoyment of the power exercised 
and involved in the management as well as in the control over 
the expenditure of the income of the property. KHshna v. 
Rajay I.L.R., 18 M., 73,86. 

Guardians and Wards Act VIII 1890.-— No guardian can 
be appointed under the Guardians and Wards Act, of the 
property of a minor member of a joint family governed by the 
Mitakshard, if he is not possessed of sepaVate property : Sham 
V. Mahanunday I.L.R., 19 C., 301 ; Jhabbu v. Ganga, 17 A., 
529. Otherwise, the interference would have forced the disrup¬ 
tion of the joint family against the will of the members there 
of. If the minor’s interests are imperilled by corrupt or bad 
management or other cause, the same may be protected by a 
suit for partition : Mahadev v. Lakshman I.L.R., 19 B., 99. 
The. undivided coparcenary interest is not property of which a 
guardian appointed by the Court, can take care. But a 
guardian may be appointed to take care of the person of such 
-a minor. Vimipakmappa v. Nily I.L.R., 19 B,, 309.- 
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In the recent case of Gharib-ullah v. Khalak Singhs (30 
I.A., 165, 170) Sir Arthur Wilson observes—“It has been 
well settled by a long series of decisions in India that a 
guardian of the property of an infant cannot properly be 
appointed in respect of the infant’s interest in the property of 
an lindivided Mitakshira family. And in their Lordship’s 
opinion those decisions are clearly right, on the plain ground 
that the interest of a member of such a family is not 
individual property at all and that therefore a guardian, 
if appointed, would have nothing to do with the family 
property.” 

But if there be no adult male member in the family, and 
all the co-parceners are minors, then undoubtedly a guardian 
of their joint estate must be appointed until one of them 
attains majority, when the entire estate is to be handed over 
to him as the Kartn of the joint family. 

5. Alienation, 

Alienation before birth of male issue. —A male issue becomes 
entitled by birth to property which is in actual existence at 
the time of his birth. He cannot lay any claim to property 
which had, before he was born or begotten, been validly 
alienated by the father who had no co-parcener at the time, or 
if he had with their consent: the alienation, cannot be im¬ 
peached by him : Bhola v. Kartick, I.L.R., 34 C., 372. 

Affectionate gift. —'The father of a joint family is competent 
to make a gift of a small portion of the prop .n*ty out of affection 
in favour of a male or female member of the family. But 
he cannot alienate any considerable portion by way of 
affectionate gift to the members of the family : Kamakshi v. 
Cliakrapany, l.L.R., 30 M., 452. 

Alienation of family property. —Although the female mem¬ 
bers of a joint family are entitled to certain ri j;hts in the family 
property, yet as their right is imperfect and they hold a 
subordinate and dependent position, the male members alone 
have the right of managing and dealing with the property. 
When, therefore, alienation of any property becomes necessary 
for a purpose affecting the whole family, the male members are 
competent to effect the same, and they must all join in the 
transaction, in order to be bound by it. But if some of them 
are minors, then those that are adults are competent to make 
the necessary transfer. We have already seen (p. 220) that 
the manager also may alone make *an alienation with the 
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express, or implied consent of the other adult members, such 
consent being implied in a case of urgent necessity when it 
would be impossible or extremely inconvenient to obtain express 
consent : I.L.R., 12 C., 389. The managers of a joint family 
trading or money-lending business are the accredited agents of 
the family, and authorized to pledge its credit for all proper and 
necessary purposes within the scope of the agency, [Daulat v. 
Mehr, I.L.R., 15 C., 70 ; Sheo v. Sahch, I.L.R., 20 C., 453) 
and to represent the family in suits brought on mortgages 
executed by them in that capacity. The father of the family 
has the power of alienating the whole property for the payment 
of his debts which the sous are held bound to pay : Nammi v. 
Modhun, I.L.R., 13 C., 21. 

Legal necessity. —The expression legal necessity is very 
often used, to signify the causes for whioh, or the circumstances 
under which, a single member of a joint family, or a like person, 
having a limited interest in property, is authorized to transfer 
it so as to pass to the transferee a right to the entire property. 
It comprises maintenance and support of the family, preserva¬ 
tion of the family estate, management of the family business, 
if any, performance of necessary religious rites such as marriage 
and the like initiatory ceremonies, exequial rites and Sraddha 
ceremony,—and the payment of debts contracted for the above 
purposes. 

Alienation of undivided co-parcenary interest of a member. - 

The members of a joint family governed by the Mitdkshard 
hold the joint property as joint-tenants and not as tenants in- 
coramon as in the Bengal school. The Mitdkshard theory of 
the tenure of joint property by members of a joint family, is, 
that each co-parcener’s right extends to the whole ; whereas the 
Diyabhdga doctrine is, that each member’s right extends only 
to the share to which he would be entitled on partition, and 
not to the whole. From these theoretical conceptions of the 
nature of joint right, important legal consequences are deduced 
by the two schools. According to the Mitdkshard, one member 
cannot alienate his undivided interest in the family property, 
for he has no definite share in it; and when he dies his interest 
passes by survivorship, for he has no specific defined share 
, such as might be claimed by the heirs of his separate property. 
But the Dayabhdga controverts these doctrines by setting up 
a different theory of co-ownership as stated above, and 
maintains as incidents of this theory, that a single co-sharer is 
competent to deal with his undivided share, and that such share 



CH. V.] LEGAL NECESSITY, MEMBER’S INTEREST, ALIENEE’s EQUITY. 227 

does not pass by survivorship, but devolves on the heirs 
succeetling to his separate property. 

The law on the subject of a member’s power of alienating 
his undivided interest, is different in Deccan and in this side of 
India. 

in Bombay and Madras —the strict ante-alienation rule of 
the MitAkshard has been departed from, and it has been held 
that a co-parcener can for valuable consideration, sell, encumber, 
or, otherwise alienate his interest in undivided family property ; 
Vaaudevw. Venkateah, 10 130; Virasvami v. Ayyas- 

vami, 1 471; Ranya v. Ganapa, I.L.R., 15 B., 673. 

in Bengal and North-Western Provinces— the ante-alienation 
doctrine of the Mitdkshard is strictly followed so far as 
voluntary alination by a co-parcencr, of his undivided interest, 
is concerned. The (|uestio)i was considered by a Full Bench 
of the Calcutta Higli (k)urt in the case of Sudahurt v, Foolhash, 
12 W.R.i F.B., I, and it was lield that a member of a joint 
Ilindu fh,mily governed by the Mitdkshard Law, has no 
authority to mortgage his undivided share in a portion of the 
joint family pro})erty, in order to raise money on his own 
account and not for the benefit of the family. In the case of 
Balgohind v. Nara-hi, the Privy Council have laid down that 
under the Mitakshar^, as administered by the High Court of 
the North-Western Provinces and Bengal, an undivided share 
in ancestral estate, held b}^ a member of a joint family in 
co-parcenary cannot be mortgaged by him on his own account 
without the consent of his co-parceners : I.L.R., 15 A., 339. So 
also in a case from Oudh, the Judicial Committee have held 
that a nephew was entitled to recover from a purchaser from 
his uncle the latter’s undivided share after his death, which had 
been sold without the former’s consent: Madlio v. Mehrhan 
I.L.R, 18 C., 157. 

^ Equity in favor of alienee when alienation set aside. —When 
an alienation made by a member, of his undivided share, is set 
aside at the instance of another member, the court may order 
that the property should be thenceforth posessed in defined 
shares, and that the share of the transferrer should be subject 
to a lien for the return of the purchase-money. For, equity 
looks on that as done which ought to have been done, and as a^ 
co-parcener may make his share available for payment of his 
jnst dues by coming to a partition with his co-sharers, and as 
he ought to do it and fulm his obligation, the court of equity 
declares it done : Mohaheer v. Ramyad, 20 W.R., 192. But such 
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* a course would be precluded by the death of the transferrer • 
and by the accrual of the right by survivorship before a judicial 
partation could be enforced in that way ; I.L.R., 18 C., 157. 

Involuntary sale in execution before death. —Upon the same 
principle of equity, is founded the doctrine settled by judicial 
decisions that the undivided co-parcenary interest of a member 
in the joint peoperty may be seized and sold in execution of a 
decree agaist him for his personal debts : Been Dyal v. Jugdeep- 
narain, I.L.R., 3C., 198 = 4 I. A., 247 ; Rai Balkisen v. Rai Sita, 
7 A., 731 ; Bailur v. Lakshmana^ I.L.R., 4 M., 302. A 
Hindu is bound, not only legally and morally, but also religious¬ 
ly, to pay off the debts contracted by him ; be is also in a 
position to pay when he has an interest in joint family property, 
provided that interest bo severed by partition from that of his 
co-parceners,—but not otherwise ; the severance again depends 
entirely on his will, for partition may take place by the desire 
of~«. single co-sharer : the debtor, therefore, ought to have 
come to a partition, and applied his share to the payment of 
his debts; he cannot in equity and good conscience, be permitted 
to defraud his creditors by choosing to continue joint, and to 
enjoy the same : his undivided co-parcenary interest, therefore 
is allowed to be seized and sold in execution of a money-decree 
against him, and the purchaser acquires the right of standing 
in his shoes for the purpose of carrying out partition, and 
getting his share. But this can be done only during the 
debtor’s lifetime, and the interest must be attached before his 
death otherwise the right by survivorship would operate and 
defeat the creditor’s equity : Surajhunsi Koer v. Sheo Persad 
Singhf I.L.R., 5 C., 148 ; Madho v. Mehrhai), I.L.R., 18 C., 157. 

Rights of purchaser of undivided share. —The purcliaser of the 
undivided co-parcenary interest of a member of joint family, 
at a voluntary alienation permitted in Bombay and Madras, 
must be taken to purchase an uncertain and fluctuating interest^ 
with the right of converting it, by partition after the purchase, 
into definite separate property. I have already told you that 
the interest of a member is liable to variation, according as 
existing co-parceners die or new co-parceners are bom, until it 
is adjusted by partition, and so the interest purcha»ed is liable 

^to diminution by changes in the family, should there be delay 
oil the part of the purchaser in suing for partition : Ranga v. 
Krishna, I.L.R., 14 M., 408. But a con»pulsory and involuntary 
sale in execution of a deceased member’s share attached before 
his deaths is taken to operate as a partition, in so far as regards 
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the division of interest, and the purchaser is entitled to what 
the debtor would get if a partition were then made ; though 
partition, in so far as it means division of possession, may be 
effected by a suit subsequently brought for the same : Ilctrdij 
Narain v. Under Perkatih, I.L.R., 10 C., 626. 

Position of vendor co>parcener. —It should, however, be 
observed that the co-parcener does not become divested of his 
status as a member of the joint family, by the mere sale of his 
undivided co-parcenary interest for value ; nor can the purchaser 
have the status of a member of the family, so as to .become 
benefited by survivorship on the death of a member without 
leaving male issue. Hence it appears that although the vendee 
may be a loser by birth of a member before partition is carried 
out by him, still the vendor is to be benefited by the death of a 
co-parcener: (rurlingapa v. Sandapa, I.L.R., 21 B., 797. But 
these questions that arise by reason of the departure from the 
MiUkshara law, and introduction of innovations destructive of 
the joint family system, are beset with considerable difficulty, 
and do not appear to be settled yet: I.L.R., 25 M., 690 ; 

23 A., 106. 

Gift. —Although on grounds of equity, the strict ante-alie¬ 
nation doctrine of the Mitdkshara has been departed from in 
Rombay and Madras, in favour of purchasers for value, whom 
equity regards with considerable afl:ection, yet equity does not 
thus act in favour of volunteers. Accordingly, it has been held 
that a Hindu cannot make a valid gift of his interest in un¬ 
divided property ; such gift is void and cannot prevent survivors 
from taking the share : Baba v. Timnia, I.L.B., 7’ M., 357 ; 
Ponnusami v. Thatha, 9 M., 273 ; Virayya v. Hanumanta, 
I.L.R., 14 M., 459 ; Lakshman v. Ram, I.L.R., 5 B., 48, 61. 

Devise of undivided interest.-- A testamentary gift also, of 
the undivided interest stands on the same footing as a giftdnter 
vivos. For, as regards testamentary power, it is now settled 
law that no Hindu governed by the Mitakshard can make a 
testamentary disposition of his undivided interest in the joint 
family property, which interest passes, on the moment of his 
death, by survivorship, to the surviving male members, so that 
there is nothing left on which his will can operate. The law on 
the subject has been explained by the Privy Council in the case 
of Lakshman Dada Naik v. Ram Chandra Dada Naik, thus,,— 

**It has been ingeniously argued that partial effect ought 
to be given to the Will, by treating it as a disposition of the 
V undivided share in the property to which the father 
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was entitled in his lifetime. The argument is founded upon the 
comparatively modern decisions of the Courts of Madras and 
Bombay, which have been recognised by this Committee as 
establishing, that one of several co-parceners has, to some ex¬ 
tent, a power of disposing of his undivided share without the 
consent of his co-shares. 

“Those cases liave established tliat such a share may be 
seized and sold in execution for the separate debt of the co- 
sharer, at least in the lifetime of the judgment-debtor, and that 
it may be also made the subject of an alienation by a deed 
executed for valuable consideration. The Madras High Court 
has gone further, and ruled that an alienation by a gift or other 
voluntary conveyance, inter vivos, will also be valid against the 
non-assentient co-parceners. And assuming this latter proposi¬ 
tion to be law, the learned Counsel for the appellant have 
insisted, that it follows as a necessary consequence, that such a 
share may be disposed of by will, because the authorities which 
engrafted the testamentary power upon the Hindu law, have 
treated a devise as a gift to take effect on the testator’s death, 
some of them affirming the broad proposition that what a man 
can give by act inter vivos he may give by Will. 

“To this argument there are two answers. There Lord- 
ships have to apply to this case the law as it is received at 
Bombay. The decisions of the High Court of Bombay have 
ruled that a co-parcener cannot, without the consent of his co¬ 
sharers, either give or devise his share ; that the alienation of it 
must be for value ; and if this be law, the whole argument in 
favour of testamentary power over the undivided share fails. 

“Again, the High Court of Madras, though admitting that 
a co-parcener can effectually alienate his share by gift, has 
ruled that he cannot dispose of it by Will. Its reasons for 
making this distinction between a gift and a devise are, that 
the co-parcener’s power of alienation is founded upon his ri^ht 
to a partition ; that that right dies with him ; and that the title 
of his co-sharers by survivorship, vesting in them at the 
moment of his death, there remains nothing upon which the 
Will can operate. This principle was invoked in the case of 
Snrajhinsi Koer, and was fully recognised by their Lordships 
although they decided the particular case, which was one of an 
execution against a mortgaged share, on the ground that the 
pit>ceedings had then gone so far in the lifetime of the mort¬ 
gagor, as to give, notwithstanding his death a good title against 
^his co-sharers to the execution purchasers^ It follows from 
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urhat has been said, that the weight of positive authority at 
Madras, as well as at Bombay, is against the proposition of the 
learned Counsel for the appellant. 

“Their Lordships are not disposed to extend the doctrine 
of the alienability by a co-parcener of his undivided share, with¬ 
out the consent of his co-sharers, beyond the decided cases. In 
the case of Surajbunsi Koer, above referred to, they observed:— 
‘There can be little doubt that all such alienations, whether 
voluntary or compulsory, are inconsistent with the strict theory 
of a joint and undivided family (governed by the MiUkshard 
law) ; and the law, as established in Madras and Bombay, has 
been one of gradual growth, founded upon the equity which a 
purchaser for value has to be allowed to stand in his vendor’s 
shoes, and to work out his rights by means of a partition.’ The 
question, therefore, is not so much, whether an admitted 
principle of Hindu law shall be carried out to its apparently 
logical consequences, as what are the limits of an exceptional 
doctrine established by modern jurisprudence ?” I.L.R., 5 B., 

61 = 7 LA., 181 : see also I.L.R., 22 C., 565, 571. 

6. Debts. 

Family debt.—When a debt is contracted for a family 
purpose by any member of the family, it is payable by the 
family or all the members. Wo have seen that the manager of 
a joint family or of its trading or money-lending business, is 
competent to charge or alienate the family ])roperty for a legal 
necessity falling within the scope of his authority. 

Duty of creditor dealing with manager. —The lender dealing 
with a manager is bound to enquire into the necessities for the 
loan, and to satisfy himself as well as he can, that the manager 
is acting for the benefit of the family. If ho does so enquire, 
and acts honestly, he is safe : he is not affected by the precedent 
mismanagement of the family property, nor by the subsequent 
non-application of the money to the purpose for which it is 
borrowed, nor even by the non-existence of the alleged 
necessity if it was reasonably credited and is legally sufficient: 
Humoman Persaud Panday v. Ml. Babooee Koer, 6 M.I.A., 
393. The Transfer of Property Act IV of 1882, Section 38, 
embodies the same rule by laying down that the circumstances 
constituting legal necessity shall be deemed to have existed, if 
the lender, after using reasonable care to ascertain the existence 
of such circumstances, has acted in good faith. 

Personal dibt of a Member.—According to the strict theory 
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of the Mitdkshari law, the family property is not liable for 
the personal debts of a member. But a course of decisions has 
introduced two innovations destructive, to a great extent, of 
the Mitdkshard system ; one of which is the conversion into 
legal liability, of the son’s pious duty to pay off the father’s 
personal debts, and the consequent liability of the entire 
family property to satisfy tlie father’s debts if not proved to 
have been contracted for immoral purposes ; Girdharec Loll v. 
Kantoo LclU, 1 I. A., 321*22 W.R., 56 and the other is, the 
compulsory sale of a member’s undivided co-parcenary interest 
in the family property in execution of'a money decree against 
him: Deendyal v. Jugdeap iVaram, 3 0., 198 = 4 I.A., 247. 

But while our courts have gone far beyond Hindu Law to 
help the father’s creditors, they do at the same time overlook 
and refuse to enforce the rule of Hindu Law in favour of the 
creditors of members other than the father. 

For though a debtor’s co-parcenary interest is allowed to 
be sold during his lifetime in execution of the creditor’s decree, 
yet it has been held that if the debtor dies before the attach¬ 
ment of his undivided interest, the creditor cannot follow it into 
the hands of the collateral male members to whom it passes by 
survivorship and who are considered not liable for the debts. 

Attachment has the effect of making the decretal debt a 
legal charge on the debtor’s undivided interest. Accordingly, 
after the attachment of a son’s interest in execution of a 
decree against him, llte father cannot alienate that interest to 
pay off his own debts : Siihraya v. Nagappa^ I.L.B., 33 B., 264. 

Liability of the heir by survivorship. —But the Hindu Law 
decalres the heir of a person, whether taking by survivorship 
or by succession, to be liable for his debts. The rules on the 
subject are contained in three slokas of Ydjnavalkya (text 
No. 18, p. 184 ) and are explained in that part of the 
Mitdkahard, where the Action for Recovery of Debts, is dealt 
with, and may be summari.sed as follows :— 

1. That the male issue are liable to pay off the debts of 
their father and paternal grandfather, whether they inlreritany 
prdperty from or through them, or not. But the grandson is 
not liable to pay interest; and the great-grandson as such is 
not liable, though he is liable to pay the great-grandfather’s 
debt® when he inherits the latter’s property. 

%. That their liability arises only when the ancestor is dead 
or gone to a distant place and not heard of for twenty years, or 
laid up with an incurable disease. 



OH. V.] 


father’s debts and son’s liability. 


233 


3. That thoy are not liable for debts incurred for indul¬ 
gence in women, wine, or wager, or for other unlawful 
purposi'S. 

4. That he who takes the riktha ( = rights) or heritage of 
a person, i.e., his heir by survivorship or by succession, is 
bound to pay off his debts. The term viktha means heritage 
oh.striwted or unobstructed : that this word signifies unobstructed 
heritage or co-parcenary interest lapsing or devolving by 
survivorship on a callateral relation, is beyond all doubt: see 
Mitdkshara 1,1, 13. 

The Hindu law discloses a high sense of morality as regards 
the payment of debts, which is declared to be religiously 
necessary for the salvation of the debtor’s soul. 

Our courts are certainly right in so far as they do not 
allow creditors to follow the co-parcenary interest passing by 
survivorship to an heir other than the male issue. For Hindu 
law nowhere contemplates a compulsory sale of immoveable 
property in execution of decrees. The policy of Hindu legis¬ 
lators appear to have been rather against depriving people of 
ancestral land, the hereditary source of their maintenance. 
But when that policy has been departed from to an unwarrant¬ 
able extent, in the case of the father’s debts, to the prejudice 
and injury of the male descendants, there is no cogent reason 
why the remoter heirs should be exempted from a just liability 
and permitted to appropriate the deceased debtor’s undivided 
interest free from the charge of paying his debts. 

Father’s debts and son’s liability. —The pious duty of a son 
as such, to pay off his father’s debts is independent of his 
inheriting any property from or through him : whereas the 
liability of an heir as such, must be limited by the extent of the 
inherited propert 3 \ The son’s pious duty again, arises only 
after the father’s death, as a general rule. 

It should be noticed that the debts of the male-ancestors 
in the male line stand on a different footing from those of 
collateral co-parceners of the same rank with them ; according¬ 
ly a fraternal nephew is not bound to pay the debts of his 
paternal uncle, nor is his undivided co-parcenary interest liable 
to be attached and sold in execution of a personal decree 
against the uncle, though he is the head of the family : Ram v. 
Lachman, I.L.R., 30 A., 460. 

We have already seen that as regards ancestral property 
there is no distinction between the father’s and the son’s 
interest, either in extent or in character. 
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Oar ' courts of justice have transformed the future pious 
duty of sons to pay off the father’s debts, into a present legal 
liability annexed to both the father’s and the sou’s interests in 
tide ancestral [iroperty, if the father’s debts were not contracted 
for illegal or immoral purposes. The son has been made liable 
for the father’s debts whether he be alive or dead : Govind.Y. 
Sakharam, I.L.R,, 28 B, 383. And accordingly it is held 
that an alienation by sale, mortgage or the like, of the family 
property by the father of the family, for his anteredent lawful 
debts, is valid and binding on tlie sons ; Girdliaree v. Kantoo^ 

1 I.A., 321 sa22 W.R., 5G. Tlie same principle is applied also 
to a sale in execution of a decree against the father, at which 
ancestral property was sold to a bdnotjidc purchaser for value : 
Muddun v. Kantoo, 1 I.A., 333. 

» Referring to this case, the Judicial Committee made the 
following observations in Suraj Bumi Kocra case,— 

“This case then, which is a decision of this tribunal, is un¬ 
doubtedly an authority for these propositions :— 

“1st—that where joint ancestral property has passed out 
of a joint family, either under a conveyance executed by a 
father in consideration of an antecedent debt, or in order to 
raise money to pay oft* an antecedent debt, or under a sale 
in execution of a decree for the father’s debt, his sons by 
reason of their duty to pay their father’s debts, cannot recover 
that property, unless they show that tlie debts were contracted 
for immoral purposcKS, and that the })urcha.scrs liad notice 
that they were so contracted ; and 2ndly, that the purchasers 
at an execution sale, being strangers to tlu'. suit, if the}^ have 
not notice that the debts were so contracted, are not bound 
to make inquiry beyond what appears on the face of the 
proceedings” :— G I. A., 88, 106 = 5 C., 148, 171. 

In the case of Nanomi Bahuasin, 13 LA., 1 = I.L.R., 13 C., 
21, their Lordships observe,—“Destructive'as it may be of the 
principle of the independent co-parcenary rights in the sons, 
the decisions have for some time established the principle that 
the sons cannot set up their rights againts their father’s aliena¬ 
tion for an antecedent debt, or against his creditor’s remedies 
for their debts if not tainted with immorality. On this impor¬ 
tant question of the liability of the joint estate their Lord¬ 
ships think that there is now no conflict of authority”. 

Sdme nice questions then arose as to the validity or other¬ 
wise of a mortgage or t^e like alienation, made by the father 
, when there was no antecedent debt; but it was contend^ that 

A •< i’ * , ,1 
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having regard to the principle enunciated in Girdharee^s case, 
the consideratiqn money paid to the father for such alienation, if 
not proved to be taken or spent for immoral purposes, must itself 
constitute a lawful debt payable by sons; and accordingly it 
has been held that although the mortgagee is not entitled to 
mortgage decree yet the debt being antecedent to the suit on 
the mortgage, ho i.s entitled to a money decree directing the 
debt to be re.ilised out of the whole ancestral estate inclusive of 
the mortgaged prof)or-ty : Lnckimm v. Giridhuv, I.L.R,, 5 C., 
855 ; Gangn. v, Ajiidliia, I.L.R., 8 C., Idl ; Khalihd v. Gobindj 
I.L.R, 20 a, 328. 

The conclusion deducible from the somewhat conflicting 
cases appears to be, that in the absence of antecedent debt or 
legal necessity a mortgage by a fatho'’ cannot be binding on his 
.sons, though they may be liable for the debt if not proved to bo 
immoral or illegal : Chandra v. Mata, I.L.R,, 31 A., 176. 

An antecede7it debt means, with regard to a mortgage, debt 
antecedobt to the transaction, and in the case of a proceeding 
by suit, debt antecedent to the institution of the suit : I.L.R., 
20 C., 328, 346. 

■ It may be asked why should there be any distinction 
between an antecedent debt and a present debt, with respect to 
the validity of a mortgage executed by the father to secure the 
same, and as to its binding character on the non-executant sons, 
if the debt is not tainted with imnjorality '? The distinction 
appears to be logically inconsi.stent, and accordingly it appears 
to be held by some judges that a mortgage by a father for his 
present debt is binding on his sons : Debi v. Jadu, I.L.R., 24 
A., 459 ; Chidambara v Koothaperiimal, I.L.R., 27 M., 326. 

But a different answer to the above question should be given 
according to the })rinciplo enunciated by the Lords of the Judicial 
Committee in the following passage,—“The question, there¬ 
fore, is not so much, whether an admitted principle of Hindu 
law shall be carried out to its apparently hjgical consequences, 
as what are the limits of an exceptional doctrine established 
by modern jurisprudence”. 7 I.A., 181. It seems, therefore, 
that as the doctrine of son’s liability for father’s debt is of the 
same character, the distinction cannot be disregarded but 
should be accepted, though it might appear illogical. 

There is however a conflict of decisions on this point in 
the Calcutta^ High Court. The argument that the distinction 
between the antecedent and the present debts as laid down in 
t|bi« Full Bench case of Luchman Dms v. Giridhur Chowdhry^ 
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(5 C., S55,) has virtually been abolished by the Judicial Com¬ 
mittee by their decisions in recent cases—though not accepted 
W the learned judges deciding the case of Surja prosad v. 
d^olah chand, (27 C., 762)—has been held to be correct in the 
recent case of Moheswar Dutt v. Kishun Singhs (34 C., 184), 
which has, however, been dissented from in the still more 
recent case.of Kishna persad v. Tipan persady (34 C., 735,) 
in which the law as laid down by the Full Bench is held to be 
still in force. 

The father’s creditor, therefore, is entitled to realize his 
debts not only from the father’s undivided co-parcenary interest 
in the ancestral property during his life, but also from the 
entire property inclusive of his and the son’s interests, either 
during his life or after his death. Thus the creditor has the 
right to proceed either against the father’s interest or against 
the entire property during his life; and it is a question of fact 
to be decided by having reference to the circumstances of each 
case, as to whether the father’s interest only or the entire 
property was sold in execution of a money decree against the 
father alone. This question will be discussed in the next topic. 

When a joint family consists of a father and his son, and 
also of collateral co-parceners, then the interests of both the 
father and the son in the family property are liable for the 
father’s lawful debts, and the execution-purchaser would be 
entitled to have their shares allotted to him at a partition with 
the collateral co-parceners : Ghanammal v. Muthusami, I.L.R., 
13 M., 47. 

The strict rule of the Shdstras, that a son is liable to pay 
his father’s debts with interest; and a grandson, those of his 
grandfather without interest, even though no assets have been 
inherited, was legally enforced in Bombay, until the liability 
was limited to assets by legislation : Bombay Act VII of 1866. 

It would seem that partition is the only remedy by which 
a 6on may now protect his interests from the liability of paying 
off the debts of an extravagant father; but this would apply 
only to debts incurred after the partition. 

What debts, male issue not liable to pay.—It is worthy of 
special notice that the question as to the liability of the male 
issue for the debts of the father or other paternal male 
ancestor, is dealt with by the Judicial Committee as part of 
the/Joint Family Law, and with respect to what may properly 
be called debt or raonw borrowed. It is not reasonable to 
suppose that the whole Chapter of the Hindu law on the topic 
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or from of action called Kecovery of Debts is intended by their 
Lordships to have the force of law now. 

The different Civil Courts Acts do not include Recovery of 
Debts while enumerating the branches of Hindu law to be admin¬ 
istered by the civil courts of the different provinces respectively. 
The Bombay Civil Courts Act, however, does not at all refer 
to the Hindu and the Mahornedan laws, but provides that the 
law to be observed in the trial of suits shall be statutory law ; 
in the absence of such law, local usage ; if none such appears, 
the law of the defendant ; and in their absence, equity, justice, 
and good conscience. The language of the Bombay Act is 
elastic, and any branch of Hindu law may be enforcicd, either 
as the law of the defendent, or as furnishing a rule consistent 
with the priciples of equity and justice. 

Father’s debts not payable by sons as enumerated by Y^jna- 
valk57^a, Ushanas cited in Mit. on ii, 47, and Vriliaspati, (ilautama 
and Vyasa cited in Vivdda-Ratnakara p^). 57-58, are as follows 
—(1) debts due for spirituous liquor, (2) for lust, or (3) for 
gambling, (4) unpaid fines, (5) unpaid tolls, (G) u.'ieless gifts 
or promises without consideration or made under the influence 
of lust or wrath, (7) debt for being surety, (8) debt by or for 
trade and (9) debt that is not vhyatahdriJfa or lawful, usual or 
customary. 

The Mitslkshdra on the text of Yiljnavalkya, explains “wse- 
less gifts'’ to be gifts promised to an impostor, wrestler, 
flatterer, or the like. 

With respect to liability for suretyship there is a difference 
between the sages ; according to some, the son is liable, if the 
father was surety for repayment of money, not in other cases ; 
according to others, the son is not liable in any case. This is 
not however, a debt for which the other members of the 
family should be made liable. But the other High Courts 
have dealt with this question, as if the whole Chapter on 
Recovery of Debts is now in force ; I.L.R., 11 M., 373 ; 23 B., 
454 ; 26 A., 611 and 28 B., 408. In the last case a grandson 
was exonerated from liability for grandfather’s suretyship 
without a consideration. 

As regards the term vyavahdrika. Pandit Giris Chandra 
Tarkilankdra the learned translator of the whole oi the 
Vyavahdrddhvdjra or Litigation Book of the Mitdkshard, 

rendered it into ‘^necessary for life." In a recent decision 
of the Bombay High Court, the original term **not vyava- 
hdrika" is supposed to be avyavahdra, “which,” it is observed 
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by the learned judges, “may perhaps be better rendered as 
unusual, or uot sanc/ioned by hnv or custom. It is this word 
that has crept into our text books under the guise, or disguise, 
of illegal or immoral : and it will be seen that it really bears 
a wider significance. Put to simple English, the texts amount 
to this : that the son is not to be held liable for debts which 
the father ouglit not as a decent and respectable man to have 
incurred. He is answerable for the debts legitimately incurred 
by his father : not for those attributable to his failings, follies 
or caprices.” Accordingly it is held by their Lordships that 
a son is not liable under a decree obtained against the father 
for damages caused by the father’s wrongful, though not illegal, 
act in erecting a dam obstructing passage of water to the 
{daintitf’s property ; the son could not be held answerable for 
the liability incurred by the father, from which the family estate 
derived no benefit: Durbar v. Khachar, I.L.R., 32 B., 348. 

The learned judges do not seem to be right in thinking 
that this word has crept into text-books as illegal or immoral 
whereas the writers of the text-books use the two terms as 
comprising all the debts for which the sons are declared not 
liable. 

The Madras High Court does, however, draw a distinction 
between a breach of civil duty and a criminal act, with re.spect 
to misappropriation of money by the father for purpose of 
determining the liability of sons to make good the loss caused 
thereby, who are held to be liable if the taking itself does 
not amount to a criminal act, in which case a son cannot be 
made liable : McDoivelly Ragara, I.L.R.,27’ M., 71 ; Kanemar 
V. Krishna, 31 M., 161 ; Erasala v. Addepally 31 M., 472. 

This view is somewhat inconsistent with that taken by the 
learned judges in the Bombay case, according to which sons 
should be held not liable in any case of misappropriation by 
the father. 

The Calcutta High Court has held that damages for 
wrongful rnisappropriatioii by a father of another person’s 
^property cannot be deemed debts for which a son may be liable 
there was no debt antecedent to the decree, but merely a right 
for damages for a wrongful and criminal act: Parermn v. 
Bhattu I.L.R., 24 C., 672. 

It should be noticed that if a father embarks in a new 
trsjding business, his sons cannot be made liable for the debts 
incurred by him for the same. The case would I’^e diderefit 
if the business was an ancestral trade. 
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While explaining the text of Ydjnavalkya, tlie Mitdkshara 
says,—“that sons are not bound to pay to the winecseller and 
the rest”— i. e., to the winning gambler, to the mistress, and 
the others. 

This explanation shows that there should be direct connec¬ 
tion between the debt and the immorality exonerating the 
male issue from the liability of paying the same. The mere proof 
or general evidence that the father was gros.sly extravagant and 
selfish in expenditure {Sita v. Zalim, I.L.R., 8 A., 231) or a 
man of extravagant and immoral liabits and kept a mistress 
and delighted in nautches {Chinta v. Kashi, 14 B., 320), or 
that he attended nautches or also gave nauiches at his own 
expense, {Budree v. Kantee, 23 W.R., 2G0), was not enough, 
unless some connection be shown between the debts and the 
father’s immoralities. 

But the conclusion deducibh; from a consideration of the 
decisions of the Judicial Committee appears to bo that when 
a father who is the head of a joint family consisting of him¬ 
self and his male issue contracts debts, a grimafacie presump¬ 
tion is raised against his sons that the same were for the 
benefit of the family, oven when the creditor fails to prove the 
existence of any legal necessity for the same, -which can be 
rebutted only if the sons can show that the debts were such as 
could not under the Hindu law, be binding on them by reason of 
immorality or illegality. But the sons cannot be held liable 
when there was no debt contracted, but a pecuniary liability 
ari.ses from the father’s suretyship, or from his wrongful acts, 
for which damages may be awarded, but by which the family 
has not been benefited at all. It should however, be borne 
in mind that the rule introduced by the Privy Council is not a 
rule of Hindu law, but anew one founded on jninciples of 
equity and justice, and supported by tlie son’s pious liability 
to pay the father’s lawful debts pre.sumably contracted for the 
benefit of the family. 

Indian Legislature and Judical Committee. —A student of 
jurisprudence would be at a loss to understand the principle on 
which the highest tribunals are changing the Mitdkshard Law 
which they are called on to administer. Hindu law as it is, 
seems to be suited to the exigencies, and is conducive to the 
welfare and well-being, of Hindu society ; and the introduction 
of an innovation, like the legal liability of the son to pay 
off the fether’s debt, has been attended with mischievous 
oonaequenees entailing great hardship. The Indian money-* 
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lendery' are shrewd and astute enough to be able to protect 
their '-‘wu interests, while men of property here are often 
surrounded by unprincipled servants and hangers-on who feel 
no compunction in robbing their masters and benefactors itt 
collusion with money-lenders not fojind to be endowed with 
honesty. By the operation of the doctrine introduced by 
the Privy Council in Girdharee LalVs case many ancient 
families are becoming ruined and reduced to poverty. ^ But 
while the Judicial Committee is changing the law for the 
benefit of dishonest money-lenders mistaken for honest bankers, 
the Indian Legislature is passing Enactment after Enactment 
for the protection of the people against the money-lenders. 

7. Judicial Proceedings. 

Personal and representative capacity. —Every member of a 
joint family has two capacities, one of which may be called 
the personal, and the other, the representative. In transac¬ 
tions with outsiders he represents the whole family, if the acts 
in his representative capacity; but if they relate to his indi¬ 
vidual interests, then he acts in his personal capacity. In all 
transactions and concerns with the outside world a single member 
such as the manager, acts as the representative of the family 
so as to bind the whole family, when those are for the benefit 
or necessity of the family : a member other than the manager 
can so act if he is previously authorized or his acts be subse¬ 
quently ratified by words or conduct; Vithu v. Bahaji, I.L.R., 
32 B., 375. A property purchased in the name of a m,euiber 
of a joint family is presumed to be family property, on 
the principle that he represents the family. When transac¬ 
tions are made in the name of one member, as for instance 
when a bond stands in a single member’s name, that 
member represents the family in relation to the other party, as 
regards matters arising out of the transaction, and accordingly 
the single member is pnm« /acie entitled to collect the bond 
debt, and payment to him would operate as a valid discharge 
of the debt; 9 M.L.J., 103 and 155. How far a sin^e 
member may represent the family in suits or other judicial 
proceedings is now considered. 

The ordinary general rule is that no person can be bound 
by a decree to which he is not a party, it cannot even be used 
as evidence against him ; and that a person cannot be appointed 
guardian ad litem, if his interests be adverse to those of the 
Inin A Hence all the members must be parties to a suit, relating 
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to the property, trade or business of the family. But this rule 
is not followed in all cases in which the managing member 
alone was the party to a suit; sometimes he is held to repre¬ 
sent the whole family, and .sometimes not so. The decisions 
do not seem to be uniforiQ. Mt. Phoolbas v. Lallan 3 I A., 7, 
26 ; Nafhuni v. Manraj, I.L.R, 2 C., 149 ; Ilamsehuk v. 
Ramlal, 6 C., 815. 

Suil hy the manager or a single member. —There are several 
cases in which it has been held tliat one member of a joint 
family, cannot alone sue on behalf of the family : Scshan v. Veera 
I.L.R., 32 M., 284.“ Even the managing members carrying 
on a joint family busines.s are held to be not entitled to main¬ 
tain a suit against debtors in their own names without joining 
all the co-perceners : Shamrathi v. Kiahen, I.L.R., 29 A., 311. 
When, however, the other members of the family are minors, 
then, the manager who is the de facto guardian of their interests 
must necessarily represent the whole family, and may alone sue, 
but the defendant may always insist on all the co-owners being 
joined as plaintiffs on the record . JTarigopal v (roLalda.% I.LR., 
12 B., 158 ; I.L.R., 10 B., 32 ; Jas v. Sher, 25 A., 162. Even 
when the other members are adults, it has been held that 
the question of the right of the manager to sue in his own 
name is rather one of authority ; and the tlefendant desirous of 
bringing in the other members on tlie record for insuring him¬ 
self against further litigation should take the objection at an 
early .stage, as the same is capable of being waived : Guru- 
^vayya V. Dattaraya, I.L.R,, 28 B., 11, 19 So it has been 
held that the dismissal of a previous suit brought by elder 
brothers is not binding on a minor brother in the absence 
of evidence proving that they acted on behalf of the family, 
or that" any one of thorn had been a de facto manager of the 
family; I.L.R., 10 B, 21. 

When a mortgage stands in the name of a single member, 
he alone may sue upon it without joining the other members 
of the family : 9 M.L,J., 103. 

Suit against manager alonew —It has been held that a decree 
m a suit against one brother alone, based on a mortage 
executed by him as manager for legal necessity even during 
the minority of another brother, and the sale of the mortgaged 
property in execution of that decree, are not binding on the 
0^r brotl^r ; I.L.E., 11 C., 293 ; I.L.R., 5 M., 125. 

learned judges in these cases enunciate the ordinary 
that a person ought not to be deprived of his rights 
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by judicial proceedings to which he was no party. But if 
the debt was one payable by that person as well as by the 
parties to the previous suit, and the property was sold at 
its proper price, and there is no other ground for impugning 
the decree or the sale, so far as his share is concerned, save 
and except the mere technical objection of his not having 
been made a party * to the previous proceedings, then it has 
been held in some cases, having regard to the peculiar nature 
of the transaction and position of the members who alone 
had been made defendants in the previous suit, that all the 
members were bound by the proceedings although some were 
not joined on the record. Thus the managers of a joint family 
trade and of its money-lending business have been held to be 
the accredited agents of the family and to represent the whole 
family, in transactions falling within the scope of their autho¬ 
rity such as borrowing money by pledging the family property, 
for the purposes of such trade or business, as well as in suits 
based on such mortgage, brought against them only; and 
the whole, family property has been held to pass to the execu¬ 
tion-purchaser, unless it can be proved by the other members 
who were not parties to the suit, that there was no legal 
necessity or that what was intended to be sold and bargained 
for, was not the whole family property, but only the co-parcenary^ 
interest of the managers who alone were parties to the previous 
suit; Daulat Ram v. Mehr Chand, I.L.R, 15 C., 70 =* 14 I. A., 
187 ; Sheo Per.dmd v, Saheh Lal^ I.L.R,, 20 C., 453 ; Baldco 
V. Moharah, 29 C., 583. So also it has been held that the * 
member of the family in whose name a lease-hold property 
stood represented the family in suits respecting the rent of 
' the' property, and that the decrees for rent against him alone 
may be realized by the sale of the whole fainily prbperty : 
BissemK Lall v. Imchmmsur^ 5 C.L.R., 477 = 6 I.A., 233; 
Hari v. Jai>am, I.L.B., 14 B., 597. 

Having regard to the low standard of morality among 
the money-lenders and many .other classes of people in this 
country, this departure from the strict rule of law appears to 
be likely to lead to fraud, collusion and dishonesty for the 
purpose of depriving men of their just rights by law-suits 
of which they may be ignorant; and our courts would not be 
justided in extending this exceptional rule. 

, , JSiait against father,.— ^The father of the family stands oft 4 
different footing from that of a brother or an ilftole, and ogUftot 
be ipj^umed to act in fraud of bis sons, and be 
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in a Judicial proceeding, be deemed to represent the 
family consisting of himself and his male issue. 

, The following extract from the judgment of the Privy 
Council ill the case of Ml. Nanonii Bahumin v. Modun Mohun 
it^.L.R., 13 C., 21 = 13 I. A., 1) shows what the law is on the 
subject:— 

“ TJiere is no question that considerable difficulty has been 
found in giving full effect to each of two principles of the 
Mitikshard law, one being that a son takes a present vested 
interest jointly with his father in ancestral estate, and the 
other that he is legally bound to pay his father’s debts, not 
incurred for immoral purposes, to the extent of the property 
taken by him through his father. It is inqjossible to say that 
the decisions on the subject are on all points in harmon}^ 
either in India or here,^** ' 

“It appears to their Lordships that sufficient care has not 
always been taken to distinguish between the question how 
far the entirety of the joint estate is liable to answer the 
father’s debt, and the question how far sons can be precluded 
by^ proceedings taken by or against the father alone from 
disputing that liability. Destructive as it may be of the 
principle of independent co-parcenary rights in the sons, the 
decisions have for some time established the principle that* 
the sons cannot set up their rights against their father’s aliena¬ 
tion for an antecedent debt, or against his creditors’ remedies 
for their debts, if not tainted with immorality. On this impor-' 
taut question of the liability of the joint estate their Lordships 
think that there is now no conflict of authority. 

“The circumstances of the present case do not call for any 
inquiry as to the exact extent to which sons are precluded by a 
decree and execution proceedings against their father from 
calling into question the validity of the sale, on the ground that 
the debt which formed the foundation of it was incurred for 
immoral purposes, or was merely illusory and fictitious. Their 
Lordships do not think that the authority of DeendyaVs case 
bound the Court to hold ^hat nothing but Girdhari’s (the 
father’s) co-parcenary interest passed by the sale. If his debt 
was of a nature to support a sale of the entirety, he might 
legally have sold it without suit, or the creditor might legally 
pi^twe a sale of it by suitf. All the sous can claim is, that not 
j^ing parties to the sale or execution proceedings, they ought 
hot’tp be barred from trying the fact or the nature of the dibt 
of their own. Assuming they have such a right, it 
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will avail them nothing unless they can prove that the 
was not such as to justify the sale. If the expressions by which 
the estate is conveyed to the purchaser are susceptible of appli- , 
cation either to the entirety or to the father’s co-parcenairy 
interest alone (and in DeendyaVs case there certainly was aH i 
ambiguity of that kind), the absence of the sons from the pro¬ 
ceedings may be one material consideration. But if the fact be 
that the purchaser has bargained and paid for the entirely, 
he may clearly defend his title to it upon any ground which 
would have justified a sale if the sons had been brought in to 
oppose the execution proceedings.” 

What passes in execution against father aicne. —In this case 
and in the cases of Bhaghut v. Mt. OHrja, I.L R., 15 C., 717* 

15 I.A., 99, Minakslix v. Immudi Kanaka, I.L R, 12 M., 142*= 

16 LA., 1, and Mahahir v. Mohe^war, I.LR, 17 C., 584=* 
37 I. A., 11, the Judicial Conmiitte held that the entire family 
property passed in execution of a decree against the father 

* alone ; and in the cases of Dee tidy al v. Juqdeep, I.L.R., 3 C , 
198 = 4 I.A., 247, Suraj Bun^i v. Sheo Persad, I L R., 5 C., 
148=»6 I A., 88, Hardi v. Ruder, I.L R., 10 C., 626 = 11 I A., 

* 26, Simhhunathw Golap Sing, I.LxR., 14 C., 572 = 14 I.A., 
77, and Pettachi v Sangili,l.lj R , 10 M , 241 = 14 I. A., 84, it 
was held that the father’s undivided interest only passed. The 
following propositions appear to be laid down in these cases :— 

1. The whole family property may be sold in execution of 
*a money decree against the father alone, if the debt was not 

contracted for immoral or illegal purposes. 

2. If the proceedings show that the intention was to sell 
the entire property and the same was sold and bargained for, 
then the purchaser would be entitled to the whole; and the 
sons though not parties to the proceedings, cannot claim their 
shai^ against the purchaser except by proving that the debt 
was contracted for immoral or illegal purposes, and that the 
purchaser had actual or constructive notice of that fact. 
A claim preferred by the sons has been held to affect the 
|HBrchaser with such notice: I.LlR., 5 C., 148. When the 
execution-creditor is the purchaser, he is affected with full 
notice of all the proceedings ; 14 I,A., 84. 

8. Should, however, the original transac|ioo and the pr#* 

/ ceedings in the suit, as well ate the torice paid, show that what 
was iptended to be sold was the father’s co-parcePEry interisst 
01 %, then the purchaser cannot get more than that internet t 
14 0., 572. In the absence of oirCmnstanees dhow^ ah 
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intention to put up the entire interest of the family in the 
property sold in execution of a money-decree against the father, 
only his interest passes t6 the execution-purchaser : Maruti v. 
Bahajiy I.L.R., 15 B., 87. 

4. The Court will look at the substance, and not merely 
at the form, of the execution-proceedings, and therefore the 
expression “ right, title and interest of the judgment-debtor ” 
fed in the sale-proceedings and in the sale-certificate, is not 
to be taken to necessarily show that the father’s interest only 
was sold : {Jugul v. M. R. Jatindra, 111.A., 66 = LL.R., 10 C., 
985, 992). 

5. The points to be determined in such cases are,— 

(a) What was tlie interest that was bargained for and 
paid for by the purchaser '' Was it the father’s interest only, 
or was it the interest of the entire lainily ? And if the latter, 
then 

(h) Were tlio debts, for which the decree was obtained, 
in execution of which the property was sold, contracted for 
ini moral or illegal purposes { and 

(c) Had the purchaser notice that the debts were so 
contracted i Kr/.shnfiji v. Vithal, I.L.R., 12 B., 625. 

Transfer of Properly Act § 85. —There is, however, no strong 
reason why our courts should bo so indulgent to money¬ 
lenders who are found as a general rule to be unscrupulous 
and dishonest, as to depart from the ordinary law, and hold 
that members of a joint family are bound by alienations and 
decrees and execution-sales to which they were not parties, 
except in the exceptional case of the father of a family being 
the transferor or the judgment-debtor. In a case in which the 
sons objected to the sale of their interests in execution of a decree 
obtfidned against the father alone, in a suit on mortgage executed 
by him, upon the ground of their not having been made parties 
to the mortgage-suit, the Allahabad High Court has held,—that 
Section 85 of the Transfer of Property Act is imperative and 
applies to a suit on mortgage executed only by the father or 
any other manager of a joint family : Bhaivani v. Kallu^ I.L.R., 
17 A., 537. The Calcutta High Uourt also has in a similar case 
h<e|d that that Section is compulsory, and that the minor son 
'‘was not represented by the father who was the mortgagor, and 
d|^inst whom alone the suit oh the mortgage had been brought 
Aud decree obtained. But their Lordships held that inasmuch 
lie the minor sued to declare that he was not bound by the 
<db|free nor by the mortgage, the debt having been contracted 
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ibr illegal and iimnoral purposes, and as the latter point was 
found against him, and he was not willing to redeem, his suit 
must be dismissed though he was not a party to the decree 
since the only right the minor plaintiff now had was the ri^ht 
to redeem; Lata v. Golahy I.L.R., 28 C., 517. This view 
has been adopted by the Allahabad High Court: I.L.K., 
24 A., 211. 

It should, however, be observed that this view of Section 8S 
of the Transfer of Property Act, namely, that according to its 
provisions even the father cannot be held to represent his male 
issue in a mortgage-suit brought against him alone, and in the 
subsequent proceedings including sale of the family property 
in execution,—is in direct conflict with the law laid down and 
explained by the Judicial Committee in the cases of Girdharee 
Lall (I I.A., 321) Muddun Thakoor (1 ]. A., 333) Suraj Bund 
Koer (6 I. A., 88) and Nanwmi Bahuasin (13 I. A., 1) and in 
several others. The question is not merely one of Procedure 
but one intimately connected with the Substantive Law of Joint 
Families, the corporate constitution of which necessitates their 
representation by a single member in transactions with out¬ 
siders. It is no doubt true that the ordinary rule, that all 
persons should be made parties to suits that aftect their interests 
m property, ought to be applied oven when the members of a 
joint family are concerned, for safe-guarding their interests 
agaifist the possible fraud and collusion of the managing ^ 
members, and for preventing the property from being sold at 
an inadequate price by reason of all the interested members 
not being made parties to the proceedings, and by reason of the 
purchaser’s apprehension of subsequent litigation. The doctrine 
of representation, therefore, should not be extended to judicial 
proceedings as a general rule. But when the managing member 
is the father of the family there is a strong, if not conclusive, 
presumption against fraud and collusion, there being sufficient 
safe-guard of the interests of the other members in his natural 
affection and love for them. 

Section 85 does not lay down any 7tew rule, but it simply 
embodies what had been well understood to be the law on the 
subject, before that Act was passed : the only difference be^g 
that the proviso of that section is misleading, as if the plaint* 
iffa ignorance of the interests of other persons in the mort¬ 
gaged property, would relieve him from the consequences of 
his omission to make them parties. 

The question is whether the exception to that general rule. 
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laid down by the fudicial Committee on the baeis of the 
doctrine of representation, has been repealed by the Leg:islattire. 

It is worthy of special remark that the Privy Council have 
enunciated two propositions, namely, (1) that the father may 
alienate the whole property for paying off his antecedent lawful 
debts, and (2) that the Courts can do what the debtor himself 
could do, that is, effect a judicial sale of the whole property in 
execution of a decree against the father alone for his lawful 
debts. It would be anomalous if a purchaser under a judicial sale 
be in a worse position than a private purchaser. The Allahabad 
High Court has therefore, having regard to the Pull Bench 
ruling in Bhowani Prosad*s case, drawn a distinction between 
a case in which the sons raise the objection by suit before 
execution sale, and one in which they allow the sale to take 
place and afterwards bring a suit to have a declaration that 
their interests are unaffected by the sale, upon the ground of 
their not having been impleaded in the mortgage suit under 
Section 85 of the Transfer of Property Act, and held that they 
cannot succeed in the latter case unless they prove that the debt 
was merely illusory and fititious or that it was incurred for 
immoral or illegal purposes ; Dehi v. Jai, T.L,R, 25, A., 214. 

There is a difference of opinion among the learned judges as 
to the effect of the said Section 85, which seems to be caused 
by the different stand-points of view from which the question 
i.s considered. Looking from a theoretical point of view, it 
appears to be unjust that a person having an interest in the 
property should lose it without having an opportunity to 
redeem the mortgage by being impleaded in the suit brought 
upon it; while it strikes one who considers the question from 
a practical point of view, where is the fund to come from ? 
with which the sou would redeem the mortgage; for, if the 
joint family had had funds, the father would have redeemed it, 
and would never have allowed the property to be sold in 
execution. Such suits are brought not with the intention 
to redeem, but to get back, if possible, a portion of the propety 
by means of this technical objection. Hence it seems that 
Justices Chandra Madhab Ghosh (27 C., 724, 730)and Pramada 
Charan Banerji (17 A., 537, 539) who are perfectly familier 
'' witli the inner condition of joint Hindu families, and who look 
uj^n the question from the practical point of view, held, differ¬ 
ing frotR their learned*^European colleagues, that even when the 
; was raised by the sons before the sale, they cannot 

i!: |^tli^ed , merely on the ground that they were not made parties 
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to the judicial proceedings, as they mu^t be deemed to have 
been represented by their father. 

Father’s death, after decree against him alone.—There was 
formerly a difference of opinion between the Bombay {limed 
V. Goman, I.L.R., 20 B., 385j and tlie Calcutta {Juga v. Audh, 
6 W. N, 223j High Courts, with respect to the question 
whether a decree against the father alone can be executed against 
the sons after the father’s death, the former holding that it could 
be, while the latter held that a separate suit must be brought. 
But in a recent case the Calcutta High Court adopted the 
Bombay view with respect to a mortgage decree {Chander v. 
Sham, 33 C , 670). This conflict of decisions resulted in a 
reference of the question for decision by a Full Bench, by whom 
it has been held that a money-decree or a mortgage-decree 
passed against the father alone,may, after his death, be executed 
against his sons as his If^al representatives who are, however, 
entitled to raise under Section 244 (now 47) of the Civil Pro¬ 
cedure Code, the question as to lawfulness of the debt: Amar- 
chand v. Sehakehand, I.L.R., 34 C., 642, F. B. 

The effect of the decisions of the Judicial Committee, how¬ 
ever, seems to be that the entire family property is to be 
deemed as the father’s assets for the payment of his debts, 
in the hands of his male issue as hia legal representatives. 

The law on this subject is now settled by the new Civil Pro¬ 
cedure Code, Act No V of 1908, Sections 50, 52 and 53, in 
which the view taken by the said Pull Bench has been embodied. 

Compromise & Family arrangement by father. —A consent 
decree based on a compromise evidencing a family arrangement 
settling disputed claims set up in a previous suit instituted by 
the father alone, is held to be binding on the sons in a sub¬ 
sequent suit by them, when no ground is established for setting 
it aside, nor is it shown to be unfair to them, not on the 
ground of operating as res judicata, but of other well-established 
principles of estoppel. Justice Mitra while dismissing the suit 
of the sons observed as fallows,—“ The constitution of a joint 
Hindu family consisting of father and his sons is such that the 
father represents the sons.*«>#He may sue and be sued and 
may bind the family by the result of the litigation. In a' 
family arrangement settling disputed rights and liabilities, his 
action as representative of the family is binding on the depeur 
dent members. If the compromise of doubtful claims was 
hona fde entered into, the principle laid down in Stapilton 
Stapuion, (1 W.&T., 223,) and often followed in India 
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Nirunjun Singh v. Prayag Singh, I.L.R., 8 C., 138, and 
Mameshwar Prosad v. Lachmi Prosad, 31 C., 111.) would apply, 
as if the sons who were represented by the father were parties 
to the transaction. Pitam Singh v. Ujagar Singh, I A., 651 
and Ujagar Singh v. Pitam Singh, 8 I.A., 190 = 4 A., 120, 
may be cited as affirming the rule applicable to the present 
case.” ™/^a^ v. Rai, 12 W N., 687, 694. 

8. D(‘v>olution of deceased member s interest. 

Actession, not succession, on member’s death. —It has already 
been remarked that on the death of a member of a Mitukshar^ 
joint family his interest in its property lapses, the maintenance 
of his widow and maiden daufjfhter and the latter’s marriai^e 
expenses being charged on the family property oy virtue of 
tlieir own rights therein. But in loose language, often used 
even by lawyers, a deceased member’s undivided co-parcenery 
interest is said to pass on his death by .sumvorship. There is 
not, however, passing or succession of the intei’est from the 
deceased member to the survivors ; but, there is only accession 
to the latter’s interests. The joint family estate is in its 
entirety vested in each co-pai-cener from the time of the com¬ 
mencement of his or her membership of the family, and title to 
its property : hence, no new right can accrue on the death of 
a member, which has the effect of extinguishing his connection 
with the famil}'^, as well as his title to its property, and 
thereby causing an accession to the interests of the survivors, 
but not necesisarily for the benefit of all ; for, when the family 
consists of different branches, then on tlie death of a member 
of one branch, the ultimate effect of the accession to the 
interests of the survivors, is, that only the members of that 
branch, become entitled to the benefit of survivorship., to the 
exclusion of the members of other branches, when partition 
takes place. 

Accordingly it has been held tliat Act XIX of 1841 passed 
for the protection of deceased person’s property against wrong¬ 
ful possession in cases of succession, cannot apply on the death 
of a^i,member of a joint family, to his undivided co-parcenary 
interest in the family property, to which succession is inapplic¬ 
able, which, therefore, is not within the scope of the Act: 
Sato Koer v. Gopal, I.L.R., 34 C., 929 = 12 W.N., 65. 

Joint-tenancy and Survivorship. —The members of a joint 
family go\feraed by the Mitikshara law, may be said to hold the 
fam^ estate as joint-tenants. It has already been said that they 
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^'do not resemble, in every respect, the joint-tenants of English 
law, whose rights are equal in all respects, and whose joint- 
tenancy is accordingly said to be distinguished by unity of 
possession, unity of interest, unity of title, and unity of time of 
the cominenceinent of such title ; and all the survivors amongst 
whom, are equally entitled to the estate on the death of a joint- 
tenant, and whose joint-tenancy is created by a deed or a will. 

The joint-tenancy under the Mitdkshard arises by the 
operation of the law of inheritance. There is unity of posses¬ 
sion and also, in one sense, unity of title, namely, th(^right 
derived immediatel}" or mediately from a common ancestor: 
but there is neither unity of time of the commencement of 
title, nor unity of interest in all cases. It has been held by the 
Judicial Committee that two joint brothers succeeding to their 
another’s father’s estate after her death take the same as joint- 
tenants with the benefit of survivorship : I.L.R., 25, M., 678, 
ante p. 189. Whether their male issue become their co-parceners 
or joint-tenants of the property so inherited by them, by reason 
of the same being held ancestral property—is a question on 
which there has been a conflict of decisions : it is answered in the 
affirmative by the Madras High Court; but in the negative, by 
the Allahabad High Court. In the formar case the question 
arose in a suit for partition between father and son ; in the latter, 
between a son and the purchaser from the father who inherited 
the property from his maternal grandfather ; 27 M., 382 and 29 
A., 667. It should be observed that the survivorship here is not 
the same as in English law, but subject to the paramount right 
of a joint-tenant’s male issue who are regarded as consubstantial 
of their father. It should be borne in mind that the principle 
of joint-tenancy is unknown to Hindu law, except in the case 
of co-parcenary between the members of an undivided family : 
Joges'i^arv. Ram, 23 I. A., 37,44. 

But it appears that under the Mitdkshdra school two joint 
co-parceners jointly succeeding to the obstructed heritage left by 
any other relation such as their mother or uncle, do not take the 
same as joint-tenants, but they take as tenants-in-comraon : 27 
M., 300. That is so in all cases of joint inheritance acoo|ding 
to the Bengal school. 

And it appears to be the law in both the schools that co-ten¬ 
ants of joint acquisitions by purchase, take as tenants-in-oolhmon. 
Accordingly, when a gift of property is made to tif^peiwus 
jointly by a will or a deed, they take as tenants-iU-omJiliijS^ 
and not as joint-tenants ; Hewan v, Mussainnt BadUa, 4 M XA .. 
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137, 173. Ill the recent case of Jogtshivar Narain Deo (citeH 
above) the Privy Council appears to take the same view, as laid 
down in this case though it was not cited. 

According to the English law of joint tenancy “a convey¬ 
ance, or an agreement to convey his or her personal interest 
by one of the joint-tenants, operates as a severance.” Jogeswar 
V. Ram, I.L.R, 23 C., 670, 67U. 

It has already been said that all the survivors are not 
entitled to the undivided interest of a deceased member in all 
cases : there is a certain order in which some of the joint- 
tenpits take, to the exclusion of the rest; though it is 
ordinarily said that the interest of a deceased member passes 
by survivorship to the surviving male members alone ; but this 
only in a qualihed sense, so long as the family continues 
joint, and there is community of interest. • 

Order in devolutioa by survivorship. -The undivided co¬ 
parcenary interest really lapses, but having regard to the 
benefit derived by the survivors at partition, the undivided 
interest may be deemed to pass in a certain order : it devolves 
on the male issue in the first instance ; on their default, it goes to 
the nearest male ascendant and the collaterals descended from 


him ; and on failure of these, to the next male ascendant and 
his descendants ; and so on. This is true in a qualified sense 
only ; for, females getting shares on partition, do take the 
benefit of survivorship together with the males, provided 
partition takes place, when their shares also are augmented. 

Suppose for instance, A and B are two brothers, having 
sons and ancestral property, then all of them are entitled to 
undivided interests in the property ; but the death of a member 
of A’s branch will not at partition augment the share of B and 
his branch. Suppose again that A dies leaving a wife and 
three sons, then A’s share may be said to devolve on tlie widow 
and the sons, should the latter make a partition : if one of these 
sons dies before partition without leaving male issue, then his 
share may be said to devolve on his two surviving brothers 
and also on his mother, should the two brothers come to a 
partition during her life, otherwise on the two brothers only 
if they continue joint. It should however be borne in mind 
that what is co-parcenw'y interest during the joint state 
becomes converted into and is called share only on and after 
|>artitim| and also in contemplation of it. But so long as the 
eintitiues joint the benefit of survivorship is enjoyed 
by ill th# members tpale oi’ female. 
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The result of a member’s death may be stated thus :—If 
he dies leaving male issue, he may be deemed to exist in 
them ; for certain purposes he may be deemed to exist also 
in his widow, so long as the family continues joint; otherwise, 
excepting for the purpose of the maintenance of his widow 
and maiden daughter, if any, and the marriage of the latter, 
his existence may be ignored as regards the joint-property, 
wliich continues to be enjoyed by the survivors as before : 
and their rights are, on partition, determined in the same 
way as if the deceased never existed, except for tha purposes 
mentioned above. 

But not such order as in succession. —Hence, although there 
is an order of devolution as between different branches, there 
is no preference given to any of the members of the same 
branch by reason of his being nearer in degree than another. 
For instance, if a family consists of three brothers, and one 
of them dies leaving two sons, and then another dies without 
male issue leaving the two fraternal nephews and one brother 
surviving him, then the surviving brother, though nearer, 
cannot claim the undivided one-third interest of the sonless 
deceased brother to the exclusion of the nephews who are more 
remote in degree. The sonless deceased brother’s interest passes 
to the surviving brother and the nephews ; and on partition 
between the uncle and the nephews, the joint property is 
to be divided into two equal shares, one of whicli is to be 
allotted to the uncle, and the other to the two nephews ; Dehi 
Pavshad v. Thakur Dial, I.L.K., I.A., 105 (F.B.) ; Bhimul 
Doss v. Choonce Ball, I.L.H,, 2 C., 379 (F.B.). It should 
be observed that, if the sonless deceased brother had been 
separate, the surviving brother alone would have taken his 
estate to the exclusion of the nephews. 

Exclusion of female heirs and daughter’s son. —The effect of 
this rule of devolution by survivoriihip is said to exclude the 
widow, the daughter, and the daughter’s son in all cases, if 
the member dies without leaving male issue. A member’s 
grandfather’s great-grandson’s grandson living jointly with 
hira,^takes by survivorship his undivided interest to the exclu¬ 
sion of his widow : Ratan v. Modhoo, 2 C.L.R., 328. Should 
the circumstances of the family be such that a female heir 
qf the deceased would be entitled to a share on partition, 
then she cannot be said to be excluded except in the sense of 
her not being entitled to claim a share if the family continues 
joint. The widow, however, cannot properly be said to he 
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excluded ; for the subordinate or imperfect co-ownership acquired 
by her on her marriage, cannot reasonably be assumed to be 
destroyed by the husband’s death, because its incidents cannot 
but be admitted to continue in the shape of the legal charge on 
her deceased husband’s co-parcenary interest, for her mainten¬ 
ance, residence, and religious expenses, subject to which the same 
may be said to pass to male co-parceners. It should be remem¬ 
bered that according to Hindu law, she became her husband’s 
co-owner, and what is now mistaken to be merely an equitable 
charge, is the incident of her co-ownershij) which subsists 
after the husband’s death, and to which are referrible her rights 
in his estate, i.e., in hisco-parcenaryinterest in the family estate. 

Charges on undivided share passing by survivorship. —It has 
already been indicated that the muintenance of the widow 
and the maiden daughter of a deceased co-parcener, and tlie 
marriage expenses of the latter, arc charges on his co-parcenary 
interest. And so are the maintenance of the deceased’.s mother, 
and als(» of his dependent members sucli as his widowed 
daughter, and the sradh ca'pemes of himself and the said 
persons. If he leaves any male issue excluded from inheri¬ 
tance for any cause other than being outcasted, then such issue 
and his famil)^ are also to be maintained out of the deceased’s 
undivided interest. The co-sharers taking it by survivorship 
are liable for these charges to the extent of the said interest. 
They are also, according to Hindu law, similarly liable for his 
debts which form a charge on the interest left by liim ; but 
our Courts of justice have not, up to the present day, enforced 
this liability. 

Illegitimate brother of a Sudra taking by survivorship. --It 
has been held by the Calcutta High Court following certain 
Bombay decisions (I.L.R., 11 C., 702j, that in a Sudra family 
governed by the Mitakshara a dasi-puitra or illegitimate son 
by a slave girl, is a co-parcener with his legitimate brother 
in the ancestral estate, and will take by survivorship ; aiid this 
view has been upheld by the Judicial Committee : Jogendro 
Bhupati V. Nityanand, I.L.R., 18 C., 151 = 17 LA., 128. 

I have not been able to understand and follow the rea.sons 
upon which the above conclusion is based. According to the 
Mitdkshard, an illegitimate son, like a maiden daughter, is 
not entitled to any share when the partition is made during 
the life-time of the father, except at the pleasure of the father. 
But when partition is ma^/e by the legitimate sons, after the 
death of the father, they are directed to allot a half share 
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to an illegitimate son, in the same way as a quarter share 
to a maiden daughter, of the father. When there is no 
legitimate sod, an illegitimate son may take the whole estate, 
provided there be no widow or legitimate daughter or her 
son, in which case the illegitimate son takes half. It is not 
easy to find out, as to when does an illegitimate son becouie 
a co-parcener in the ancestral estate ; if he had been so, during 
the lifetime of the father, his right to a share could not 
have depended on the father’s choice ; he woul4 have been 
entitled to a share in his own right independently of the 
father’s discretion. Nor can rules of succession and survivor¬ 
ship apply to the same ancestral estate ; and, therefore, it cannot 
be said that he acquires by succession a title, on the death 
of the father, to a half of the father’s undivided share, the 
other half devolving by survivorship to the legitimate sons. 
How again is the co-parcenary interest of an illegitimate 
son affected by the existence of a legitimate daughter or her 
son ? A son takes even the father’s separate estate by survivor¬ 
ship and not by succession, except when he has been separated 
from the father. The correct view seems to be that Section xii 
of the first Chapter ot the Mitdkshari, which concludes the 
subject of partition, succession being dealt with in the next 
chapter,—deals with the position of an illegitimate son to 
whom the preceding sections cannot apply, and defines his 
rights generally. He is no more a co-parcener than the father’s 
wife, who is entitled to a full share on partition. And it is 
doubtful whether he is entitled to any share when there is 
a single legitimate son, that is to say, whether - he has a 
right to demand partition. Accorditigly, it was held by the 
Madras High Court in several cases that, he was not entitled 
to claim partition : (I.L.R., 7 M., 407 ; I.L.R., 8 M., 557), 
the ordinary incident of his status being held to be a right to be 
maintained (I.L.R., 10 M., 334). But subsequently the said 
Court thought itself bound by the above decision of the Privy 
Council to hold that he is a co-parcener and as such entitled to 
enforce partition : Thangam v. Suppa, I.L.R., 12 M., 401. 

Can a female member take by survivorship ?—It has already 
been said that a lawfully wedded wife or Patrd, becomes froki 
^the moment of her marriage, the co-owner of her husband 
Vith respect to all his property; and it is by virtue of this 
right, that she becomes entitled to a share at a partitio|i 
between her husband and his male descendants, or at a 
ttoh between the latter. But she is not entitled to a shi^ in 
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other circumstances, for instance, if her husband dies without 
leaving male isssue. And then it is supposed that his undivided 
interest* passes to his surviving brother or other collateral 
male co-sharer, to the exclusion of his widow. If that were so, 
then what becomes of her co-ownership with the husband, 
or right to the family property acquired through her husband 
from the moment of her marriage ? According to the 
true view of the principles of Hindu law it must be held 
to subsist even after the husband’s death, whose interest 
only, as distinguished from her interest, can only pass to surviv- ’ 
ing male members, and she continues to get maintenance 
ou*^. of his property by virtue of that interest; her subordinate 
capacity to get a share or not, at a partition which she can 
never demand or enforce, is no^ criterion of the existence or 
non-existence of that interest. But according to another 
view, this interest is said to be extinguished by the death of the 
husband, the co-ownership subsists only during their joint lives. 
This view, however, appears to be erroneous, as it is incon- 
*sistent with the reason tor recognising this co-ownership, which 
reason subsists even after the husband’s death. It has already 
been observed that the wife’s co-ownership is admitted to account 
tor her enjoyment of the family property, which continues 
even after the husband’s death in the same manner as before ; 
why should then her co-parcenary, of which her enjoyment 
is the effect, be held to cease f The only change that takes place 
is that the husband’s male relations step into his position 
with respect to his interest and become her guardians or pro¬ 
tectors. But the law relating to females has been misunder¬ 
stood and misconstrued in a manner detrimental to their 
interests, and it has been held that a widow of a deceased co¬ 
parcener living jointly with the last surviving male member of 
the family, is not entitled to take by survivorship (A7tanda v. 
Novmit, I.L.R., 9C., 315); although there is an earlier case 
Mt. Bhagwani v. GopaljiS. D., N. W. P., 1862, Vol. 1, p. 306, 
in which was taken the contrary view which alone is consistent 
with the original principle underlying the recognition of her co- 
ownership as well as with reason, eqdity and justice. For, 
suppose a man died leaving two sons and his widow, and then 
one of the sons dies leaving his mother, widow, and brother 
' behind him ; hnd then the surviving brother, who became 
entitled to the whole family property, together with the 
fehiale members who are his co-parceners though in a 
sul^rdittate character by reason of their sex,—dies leaving his 
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widow, the mother and the brother’s widow ; it is but just and 
equitable that these three ladies whose position was the same 
during the lifetime of the male member, should jointly take 
the estate by survivorship, and not the last male member’s 
widow alone, to the exclusion of the other two; for, the law 
of succession applies only to the estate left by one separated 
from his co-heirs, not to that of one who had been a member 
of a joint famil}’', but had no male co-parcener at the time of 
his death, and on that ground cannot be deemed separate 
at the time of his death. Two different principles of devolu¬ 
tion are enunciated by the Mitdkshar^i school, namely (1) sur¬ 
vivorship applicable to joint family property and (2) succession, 
to the eshite of. a person separated from his co-parceners by 
partition, when provision is giade for every member male oi‘ 
female. And accordingly, to the estate under the charge of the 
deceased in the foregoing circumstances, the rules of devo¬ 
lution of joint-family property, but not the rules of succession, 
should be applied, the female members being according to the 
true principles of Hindu law, his co-parceners though in a sub¬ 
ordinate character, and as such entitled to participate equally 
the joint estate by survivorship. Curiously, however, the law 
has been strained against females on many points, as will be 
shown hereafter. 


9. Partition. 

An agreement or a family arrangement not to partition— 

joint family property or a part of it, introduces a restriction 
which is repugnant to the interests of the co-parcaners, and is 
inconsistent with Hindu law. Restrictions relating to the 
enjoyment of property absolutely transferred are declared void 
by the Transfer of Property Act, section 11. On the .same 
principle, a restriction against making any division for twenty 
years, impo.sed by a testator on his sons to whom he gave all 
his property, was held void as being a condition repugnant to 
the gift: {Mokoond v. Gomsh, I.L.R., 1 C., 104). An agreement 
between co-parceners never to divide certain joint property is 
held by the Bombay High Court to be invalid by Hindu law, 
and not binding even on the parties to the same : (Ramlinga v. 
Vimpakshi, I.L.R., 7 B., 538.) An agreement at partition of the 
family property that one of the co-parceners shall get one- 
fourth of the net income of a certain village from the eldest 
brother who is to manage the same, is held to be no bar 
to a suit for partition of his one-fourth share, brought by that 
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co-paroeiier : (Sabba v. Haja, 25 M., 585). Such au agreement 
or family arrangement is held by the Calcutta High Cpurt to 
be binding on the actual or immediate parties thereto, but not on 
a purchaser from one of the parties, nor on their heirs, far less 
on a purchaser from an heir : Ram v. Anund, 2 Hyde 93 ; 
Rajendvd v. SiMniy I.L.R., G C., 106 ; Kriahneiidrav. Debendra^ 
12 W.N., 793. The purchaser from a party to such an agree¬ 
ment, cannot bo in a better position tlian his vendor, except 
by invoking the doctrine of notice, or unless it be hold that 
the agreement is not binding even on the parties themselves. 
A distinction, however, is drawn between the parties on the 
one hand, and their heirs and assignees on the other, with 
res[)ect to the binding character of agreements taking away 
ordinary legal incidents of property : 4 M.H.C.R., 345. 

What is partition. —The tenure of joint property by the 
members of a joint family governed by the Mitdkshard,■ is 
characterized by community of interest, unity of possession, 
and common enjojnnent; there is no question of shares during 
jointness; tlio members are said to be joint in food, wors'hip 
and estate. And the Mitdkshara tlieory of joint rights is, 
that each co-parceuer’s right extends to the whole family 
property, in which every member has an interest, but no 
definite share. 

Partition, according to the Mitakshara, is the adjustment 
into specific portions, of divers rights of different members, 
accruing to the whole of the family property ; in other words 
it is t4ie ascertainment of individual rights which are never 
thought of during jointness. 

The word ‘partition’ or ‘division’ may be employed to mean 
either a division of interest or a division of possession, or both. 
In connection with tlie Mitaksliara joint families, it means 
severance of interest and consequent defeasance of survivorship. 

At whose instance ?—Partition may take place under the 
Mit4iksharil by the desire of a single male member,- ^who is 
therefore entitled, at his pleasure, to put an end to the joint- 
tenancy so far as he himself is concerned ; the other members 
must submit to it, whether they like it or not: Balkishen v. 
Ram^ 30 I. A., 139 ; Mt. Deo v. Dewarka, 10 W.R., 273 ; 
Pirthi V. Jowahir, I.L.R., 14 C., 493; 8 W.R., 15; I.L.R., 
5 A., 430 ( grandson). Accordingly, an execution purchaser 
of a member’s interest, as well as a purchaser of the same for 
value in Bombay and Madras, are entitled to demand partition 
in right of that member. 
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Tlie majority of a full Bench of the Bombay High 
Court have held that although it is now settled law in all the 
Presidencies that under the Mitdkshard, a son can claim parti¬ 
tion of ancestral immoveable property inlierited by the father, 
whether he assents to it or not, yet a son cannot in the life¬ 
time of his fatlier sue his father and uncle for partition of 
such property, against the will of the father : Apaji v. Ram, 

I.L.R, 16 R, 

The decision seems to be due to a misapprehension of 
the meaning of a passage of the Mitakshard. There cannot 
be the slightest doubt in tlie mind of a Sanskritist on reading 
the original passages of the Mitdkshard (Ch. I, Sect, v), that 
no such restriction on the son’s right, as is supposed by the 
majority of the learned judges to be imposed by paragraph 8 of 
that section, is really intended to be laid down by that treatise. 
It should be borne in mind that the Mitdkshard is a running 
commentary on Yajnavalkya’s Institutes : after having explain¬ 
ed in paragra})h 2, the text cited in paragiaph 1 of Sect. 5,, 
Ch. J, and before citing and commenting on the next text, 
the commentator sets out the importance of the next text, 
by the introductory remark that, but for the next text, two 
positions which are not correct propositions of law, might 
be deduced from the j^receding passage, and that the same 
are obviated by the next text; and then he goes on to explain 
the next text, and in the course of doing so, lays down in 
paragraph 5, that partition does take place, and that it does 
take place not by the father’s choice only, thereby necessarily 
implying that it takes place by the son’s desire as well; and thus 
the commentator shows that the two positions mentioned in the 
introductory passage in paragraph 3 are obviated as not being 
tenable as correct propositions of law, by the next text asserting 
co-equality of father’s and son’s right. But the above mistaken 
view of the majority of the F. B. judges has been dissented 
from, and the correct view token by the Hindu Sanskritist judge 
in the minority, is approved by the Madras High Court in 
the case of Sahba v. (ranam, {l.h.lA., 18 M., 179) and by the 
Calcutta High Court in the case of Rameswar v. Lachmi, 
I.L.R., 31 C., ] 11. 

Minor member.—With respect to partition during minority 
of one or more mcmber.s, the Judicial Committee observes as 
follows.—“There is not doubt that a valid agreement for parti¬ 
tion may be made during the minority of one or more of the 
co-parceuers. That seems to follow from the admitted right 
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of one co-parcener to claim a partition, and if an agreement 
for partition could not be made binding on minors a partition 
could Iiardly ever take place. No doubt, if the partition were 
unfair or prejudicial to the minors interests, he might on 
attaining his majority, by proper proceedings set it aside so far 
as regards himself IhiJldshen v. Ram, 30 I. A., 139, 150* 
I.L.R, 30 C., 738. 

A suit for partition may be brought on behalf of a minor 
member on the ground of jnalversation or corrupt or bad 
management or other circumstances shewing that separation 
of his share would be beneficial for him : {Dainoodur v. 
SenahuMi/, I.L.R.,8 (1, 537 ; 19 B., 99), although the minor 
should, by the partition, be deprived of tlie right to take 
by survivorship, wliicli is but a contingent right ; wliich 
circumstance Avill not therefore deter a Court of justice from 
secui’ing the existiiig interest of the minor by ordering parti¬ 
tion even against the father, if it appears advisable'that the 
minor’s sliare should be set aside, and secured for liim: 
Rhola V. (Riasi, I.L.R., 29 A., 373 ; Mt Doo v. Du'arka 
iO W.R., 273. 

A minor cannot be made liable for the defalcations commit¬ 
ted by liis guardian in respect of the joint property, unless he 
is proved to Imve derived benefit therefrom : and therefore 
at partition his share cannot be burdened witli the guardians 
liabilities : Soau v. Dhondn, T.L.R., 28 B., 330. 

What constitutes partition lor defeating survivorship.— When 
partition may take place at the instance of a single co-sharer, 
whether the other members assent to it f)r not, it would 
appear that the declaration and communication by a member 
of a joint family, of his desire for separation, to the other 
members, accompanied and followed by une(iuivocal conduct 
and acts .showing that so far as lay in liis power he did give 
effect to his desire, and showing that there was a fixed and deter¬ 
mined intention, and not a passing whim, for .separation —is 
legally sufficient to change his sbitus, to sever his interests and 
to constitute him a tenant-in-commoii and separate, so as to 
defeat the mutual right of survivorship so far as that member i.s 
concerned, i.e., between him on the one hand, and the rest of 
the members on the other. As regards the enjoyment of the 
family property there is no difference between a Jldyabh^ga joint 
family and a Mitdkshard joint family ; although in the one 
case the members are deemed to hold as joint-tenants, and in 
the other as tenants-in-common, by reason of survivorship 
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being recognized in the one, but not in the other. The distinc- 
tioif is a purely metaphysical one, and is founded on intention 
or a particular state or process of the mind : the members of 
a Mitdkshara joint family may agree to cease to hold the 
family property as joint-tenants without dividing the same by 
metes and bounds—without, in fact, doing any physical act in 
respect of the property, and continue to live together but as 
tenants-in-common, like a Bengal joint family. Hence, when 
a member expresses his desire to become separate, as he is 
legally entitled to become whenever he chooses, whether the 
other members wish or not. there arisos a coresponding duty 
on the part of the other members to give effect to his desire 
immediately ; and as no physical act is absolutely necessary for 
a legal severance of interest, the verbal agreement of the 
co-tenants being sufficient for that purpose, and as the other 
members are legally bound to agree to the desired partition, 
and as Equity presumes that to be done which ought to have 
been done, it appears to follow as a necessary direct logical 
consequence that a member’s desire for partition is sufficient 
in law to constitute him separate so as to put an end to his 
joint tenancy and the operation of survivorship. 

So far as our High Court is concerned, the question appears 
to be settled by a series of decisions in which it has been held 
that the unequivocal or unmistakeable signification or declara¬ 
tion bj’' a member of a joint family, of his fixed or determined 
intention to become separate would be sufficient to effect his 
separation or division of his title and severance of his interest, 
although division of possession, or partition by metes and 
bounds, of the joint property be not made. That a declaration 
of intention attended by conduct sliowing its determined charac¬ 
ter, has the effect of causing change in the status, and conver¬ 
sion of the title from joint-tenancy to tenancy-in-common, is the 
onW legitimate conclusion deducible from the principles of the 
MitAkshard law, especially the doctrine that partition must take 
place hy the desire of a single member, and the other members 
must submit to it whether they like it or not. The Bengal 
High Court have arrived at this conclusion in the following 
cases : Bulakee v. Mt. Indnrputtee, 3 W. R., 41 ; Mt, Vato* v. 
Rowshun, 8 W.R., 82; Dehee x. Phool, 12 W.R., 510; Mt. 
Phoolbas V. Lall Juggessur, 14 W.R., 340, 345^6; itoy v. 
Gohick, 25 W.R., 355, affed., I.L.R., 4 C., 434, 437 ; Ragha- 
banund v. Sadhu, 4 C., 425, 430 ; Radha v. Kripa, 5 C., 474 ; 
Ram V. Lakhpafi, 30 C., 231. 
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The same view is expressed in the Vyavahdra-MayuJcha the 
only Sanskrit commentary tljat deals with the question in a 
pointed manner : it says—“ Even when there is a total failure 
of common property, a partition may certainly be made, also 
a mere declaration—am i^eparafe from thee for, partition is 
certainly only a kind of mental state (or intention); this declara- 
tioTi makes the same only known.” (Stoke’s H.L. Books, p. 
47.) It should be noticed thaj this passa^je clearly implies that 
partition is a fortiori effected by a inei-e declaration of intention 
to separate when theie is joint prf)porty. But there seems to 
be some misconception about this point, as will a])pear from an 
examination of the decisions, which do not seem to be uniform. 

It should be remarked that the essential idea involved in 
the conception of partition, is the division of the right to, or 
the severance of the interest in, the joint property : tiiere maj' 
be separation in residence and food without there being separa¬ 
tion in estate {/kxdamoo v. Wazeer, .5 W.R., 78 : Rewun \.Mt. 
Radha, 4 M.I.A,, 187, 168 = 7 W.R,, P.C., 85 ; Chhnhila v. 
Jadavhai, 3 B. H. C. R., 87); and, conversely, there may be 
a division of right without there being any separation in food 
and dwelling ; for the sake of convenienc(‘, the members may 
live in commensality, each contributing bis share of the 
expenses. 

There may likewise be a detinement of shares to which the 
members would have been entitled had there been a partition, 
in the Revenue Records, under the Land Registration Act, 
without any one of them having the remotest idea (/f separa¬ 
tion ; Amhikav. Sukhmaui, I.L.R., 1 A., 487 ; Iloohish v. I{ast<et\ 
I.L.R., 7 C., 869. The intention to s^qiarate is the important 
and principal thing to be rcigarded ; even the enj(/yment by 
different members of different portions of property {Ram v. 
Sheo, to M. I.A., 490), or the division of income for the 
convenience of the different members, would not amount to 
partition in the absence of intention ; (^ScuaiiW. v. Joygnt, 8 
M.I.A., 86). While partition may be presumed from what 
shows an intention for it, such as opening.separate accounts in 
the Collector^te {Tej v. Champa, I.L.R., 12 C., 96; Ram v. Dehi, 
I.L.R., 10 A., 490), or separate enjoyment of different portions 
of property, (I.L.R., 15 B., 201), or participation of income in 
il^listinct and defined shares (I.L.R., 5 A., 532 ; 23 W.R., 395), 
taken in conjunction with other circumstances. 

Jn Appovier^s case, (11 M.I A., 75=* 8 W.R., P.C., 1), the 
Privy Council held that actual partition by nictcs and bounds 
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is not' necessary for completion of division of right; an 
agreement by the members to hold their property in defined 
shares, without actually severing and dividing it, takes away 
from it the character of being joint and undivided ; the joint- 
tenancy is severed and converted into a tenancy-in-common ; 
it operates in law as a conversion of the character of the 
property, and an alteration of the title of the family, con¬ 
verting from a joint to separate ownership and is sufficient 
in law to make a divided family and to make a divided posses¬ 
sion, without actual partition of the subject-matter : 8 W.R., 
UQ^Doorga v. Mt. Kundun 21 W.R., P.C., 214; Tej v. 
Champa, I.L.R., 12 C., 9G. The same view is repeated by 
their Lordships in the recent case of Balkishen v. Ramnarain 
(30 I.A., 139), and it is further held that the document 
allotting to each member a defined share in the joint family 
property being unambiguous, its legal construction and effect 
could not bo controlled or altered by the subsequent conduct of 
the parties. 

But conduct is an important factor as is observed by their 
Lordships in a recent case,—“But here again the conduct of 
the parties must be looked at, in order to arrive at what 
constitutes the true test of partition of property according to 
Hindu law, namely, the intention of the members of the 
family to become separate owners” : Ram Parmd v. Lakhpali, 
J.L.R., 30 C., 231-7 W.N., 162. 

In these cases, there were agreements to separate without 
actual division, and it was held that the question in every 
particular case must be one of intention to efiect a division. 
In one case, it was held that when a deceased co-owner had 
iu)t merely declared his intention for partition but done every¬ 
thing that lay in him to carry it out, and when failure to do 
so was the result of the co-heir’s determined opposition, it 
would be allowing the co-sharer to benefit by his ovvn wrong, 
if he were to succeed by survivorship to the exclusion of the 
deceased’s widow : Joy v. Goluch, 25 W.R., 355. 

But there are some Bombay decisions in which it has been 
held that, notwithstanding a suit and a judgment 6r a decree for 
partition, the plantiff* who died before decree or execution of it 
respectivel 3 ^ is not to be deemed to have become separate, and 
that therefore survivorship applied to his share (LL.R., 4B.,« 
157; 24 B., 182 construes 4 B„ 157 as contemplating future 
partition and confines its operation to a very exceptional case ; 
I, L. R. 6 B., 113—a case of death during appeal, of pne 
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ineiriber). But these are opposed to the decisions of the Privy 
Council in which it has been held that the judnient or the 
decree in a suit for separate possession effects severance of 
interests, if the same has not been already effected : Joy v. 
Goluck, 25 W.R., 355 affed. I.L.R., 4 C., 434 ; Chidamharam 
V. I.L.R. 2 M., 83=*6 I.A., 177 ; I.L.R., 24 B., 182. 

In one case it has been laid down that there must be 
doliiienient of shares, and distinct and independent enjoyment, 
in order that the mother may claim to have a share, right 
to which was held to be created by partition, —Judoonath v. 
IfUionatk, 9 W.R., 61. Both the principles herein laid down 
appear to be erroneous, and this case will be considered 
later on. 

Thus all the cases do not appear to be reconcilable. In 
each of these cases, the Court had to consider whether, having 
regard to the facts and circumstances of the particular case, 
the members were joint or separate in estate. The courts 
appear to have dealt with the ((ucstion as one of fact, and 
have only incidentally referred to the legal piinciple on the 
subject, without 1‘ully discussing and deciding what is absolutely 
necessay to constitute severance of interest. 

But one important point is settled by the decisions of the 
Privy Council, namely, that division by metes and bounds 
is not necessary, but an agreement by the members that hence¬ 
forth the joint property shall be the subject of separate 
owner.shi[), is sufficient to cause division of right. It is also 
settled beyond all dispute that such an agreement may be 
verba' :—liewun v. Radha, 4 M. l.A., 137 = 7 W.R., P.C., 35. 

Let us now consider what are the necessary logical consc- 
(luences of these decisions, taken in conjunction with the 
doctrine of the Hindu law, that partition may take place by 
the desire of a single member. According to the view taken 
by the Privy Council the members become separate from 
the time of the agreement ; that is to say, no physical act 
beyond the verbal agreement, or interchange of words convey¬ 
ing mutual consent, was considered necessary to effect severance 
of interest, in the particular case. Prom the moment they 
agree to separate, the status of the family becomes changed, 
though nothing else is done, and they may live together as 
before, as they must, for some time. But partition must 
take place by the desire of a single member, and the others 
are bound to consent and agree to it. Therefore, the declara¬ 
tion by a member of his desire for partition to the other 
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members, accompanied or followed by conduct evidencing its 
earnestness, must be sufficient to cause the severance of his 
interests. That is all that he can do : if the others do not 
agree, but obstruct Ids desire, and compel him to continue 
to live with thejn for some time as before, they cannot be 
permitted by both law and equity to prejudice his right, and 
to gain an advantage by their such wrongful omission. He 
.should thenceforward be deemed to live with them in the 
same manner as a member of a joint family governed by the 
Dayabhaga, that is to say, as a tenant-in-comiiion, and no 
longer as a joint-tenant. 

Pgtrtitioji is, no doubt, detined as the adjustment into specihc 
portions of the joint property, of divers rights accruing to 
the whole of the same : it means, the ascertainment of the 
sliare or proportion of the joint propei'ty, receivable by a 
co-parcener, whicli may be done in a moment; and it implies 
neither more nor less than the cef?sation of the other members’ 
right to his said undivided fractional share or proportion, and 
the cessation of his right to the rest of the jjroperty he., the 
convertion of his joint-tenancy into a tenancy-in-common. 

And it is as has already been said, a settled doctrine of 
Hindu law that partition may be effected by the desire of a 
single member. Hence, according to both law and equity, 
a member of a joint family is to be deemed separate, as soon 
as he declares his desire to become separate, or does virtually 
declare himself separate, with the object of causing his share 
to devolve on his widow, daughter and daughter’s son, to the 
exclusion of the male relations entitled to take by survivorship. 

This view is consistent with the decisions in which it has 
been held that when the undivided co-parcenary interst of 
a son or the father is sold in o.xecution, it is equivalent to 
partition and the father’s wife is entitled to demand a share : 
lil'aso V. Dina, I.L.R., 8 A., 88 ; Pursid v. Honooman, I.L.R., 

5 C., 845. 

Pariitiun and liability to account. —It has already (p. 222) 
been said that the manager is liable to render an account, 
and it has been so held by a Full Bench of the Calcutta 
High Court (13 W.R, F.B., 75). There was an earlier 
case (9 W.R, 483) on the subject, which was virtually though 
not expressly, overruled by that Full Bench, and which appears 
to be founded on a misapprehension of the constitution of a 
joint-family-governmeut, when the other merabere are adults., 
It is observed in that earlier case with respect to ,a family 
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composed of adult members,—“They manage the property 
together; and the Kartd is but the mouthpiece of the body, 
chosen and capable of being changed by themselves. The 
family may in this respect be likened to a Committee with 
the Kartd as Chairman”. 

A joint family would have been what is thus described, 
had it been composed of Englishmen who are distinguished 
by greater individuality and independence of character, and 
by far less reverence for age and authority, than the Hindus, 
amongst whom blind submission to the authority of the head 
of the family, be he the father or an elder brother, is tiie rule, 
when the family is joint. An European judge must alwa 3 "s 
guard against the natural error of presuming that the people 
of this country feel and act in the same way, as Englishmen 
would do, if placed under the same circumstances. 

In a Hindu famil}" as in Hindu societ 3 % no two persons 
can be equal in rank and position, one must be superior and 
the other inferior : an elder brother managing the family' 
affairs, is to be looked upon as father (Manu 9, 105), and 
conversely a j’^ounger brother is to be looked upon as son, 
an elder sister is to be looked upon as mother and a younger 
sister as daughter, an elder brother’s wife is similar to the 
mother (1).B., 4, 3, 31) and a younger brother’s wife is similar 
to a daughter-in-law. The idea of equality and liberty was 
unknown to the Hindu mind with respect to family' government 
and social order, though of course the people of this country 
have now been learning this doctrine under the British rule. 

Thf^ conception of the family government, such as is 
depicted in the above passage, is seldom if ever, found in 
practice. Autocracy is the rule, democracy is nowhere met 
with ; never is a Kartd elected or changed ; the senior member 
holds the office by -usage. The Kartd is all in all, exercising 
complete authority as if he were the sole proprietor of the 
whole family’' propert}^ so long as absolute trust and complete 
confidence reposed in him by the other members, remain 
.unshaken : and the junior members seem to be entirely depen¬ 
dent on him, and never dare to look into accounts for the 
purpose of examining their ho7ia Jides during jointness; for, 
as soon as suspicion arises with respect to the bond fides of 
the Kartd, it must necessarily be followed by the disruption 
of the family. To be suspicious about the manager’s good 
faith, and to continue joint, would be two inconsistent things. 
Heuoe the adult members other than the Kartd cannot be 
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supposed to take any part in the management, except as a 
servant by order of the Kartd. A wide door to fraud and 
misappropriation would be opened if the manager of the 
family be held not liable to account, on the ground of the 
other members being adults and their consequent supposed 
participation, oi* liberty to participate, in the management of 
the farnil}^; for oftener than not, managers of joint families 
are found to defraud the other members by misappropriating 
joint pro[>erty and its proceeds, as undoubtedly they have 
the opportunity to do so with impunity, and also they have,' 
oftener tlian not, the necessity for so doing by reason of 
having the largest family of their own to provide for, in 
comparison with that of j’^ounger members. 

The manager’s liability to account appears to consist of his 
duty to produce the account hooks for inspection and examina¬ 
tion by, or on behalf of, the other members, but on the footing 
of what have actually been expended, irrespective of the ques¬ 
tion whether the expenditure was extravagant in scale, or 
improper on account of want of skill or absence of the desire 
to economize or save, provided the expenses were honestly 
incurred; and of the further duty to pay and divide the surplus, 
if an}^ found to exist on settlement of the account, of which 
he is presumably the custodian. 

It would therefore appear that the existence of regular 
accounts of the whole income and expenditure, is a necessary 
condition to fix the manager with liability to render account. 
Hence where the income of the property is not much higher than 
what i.s sufficient for meeting the expenses of the family, and 
as a matter of fact the family has no regular account books, 
and where no account of expenditure was ever actually kept, 
although there may be collection-papeis of small revenue 
paying estates, or undertenures, as is generally the case in the 
middle class families, it would be unjust to require the man«^er 
to rpnder an account. In such cases the other members must 
accept the ipse dixit of the manager as to the property which 
is the subject of partition. 

No difference in two schools. —The question however is not 
free from doubt and difficulty. Acwrding to the constitution 
of joint families, the management of its affairs is entrust¬ 
ed to the elderly member usually called the Kartd, who himself 
has an interest in its property, and is connect^ by ties of 
natural love and affection with the other members having an 
interest in the saine. The expenditure of the income di^ade 
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entirely on his will, and he is entitled to spend every farthing 
of the income by adopting an extravagant scale of expenses, 
not being legally bound to economise and save. Partition is 
the only remedy to which the other members are entitled for 
protecting their interests, if the menagement be deemed negli¬ 
gent and prejudicial to the same. If they are indifferent and 
apathetic, and do not take care to protect their own interests, and 
should they be minors and if there is no body else to look after 
their interests, then they must submit to the management 
or mismanagement, there being no remedy unless fraud, dis¬ 
honesty and misappropriation can be proved. 

As regards management of joint families by the managing 
member, there is absolutely no difference between the two 
schools. The distinction between the two schools with respect 
to the nature of the title of co-heirs, and its incidents of aliena¬ 
tion and survivorship does not in any way effect any diherence 
on the present question. For, community of interest, which 
is the distinctive feature of jointness, and upon which the 
question depends, is common to both the schools ; and the 
manager or any other member who has a large family of his 
own to maintain, and in consequence consumed the largest por¬ 
tion of the income during the minority of a member, ^feannot 
as well under the Ddyabhdga as under the Mitakshard, be 
called upon to account for the excess consumption, by that 
member who had none to support except himself. The nature 
and character of the community of interest of the members of a 
Bengal joint family, clearly appears from the description by 
the founder of the Bengal school, of re-union consisting in the 
annulment of previdhs partition, with the stipulation, that 
—“ The property which is thine is mine ; and the property, 
which is mine, ,is thine also —which was the state of things 
during jointness. It is therefore erroneous to suppose that 
there is such a difference between the twc) schools, that the 
aforesaid Full Bench ruling of the Calcutta High Court with 
respect to the manager’s liability, may be correct in the 
Bengal school, but not so in the Mitdkshard school, as has been 
held in a recent case by the Madras High Court while refusing 
to follow the same : Bala v. Muthu^ I. L. R., 32 M., 271. 

There appears therefore to be no distinction between the 
two sei^ools; nor between an adult and a minor member, as 
neither of them has a right to an account of past transactions, 

can call into question the propriety of past transactions, or 
%old the manager liable on the ground of the management 
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being grossly negligent or prejudicial to his interests, in the 
absence of fraud and misapropriation. But the case of a 
iiieiuber ejected from the family house and excluded from the 
enjoyment of the family property is difterent, who is entitled 
to demand an account: Knshna v. Subhanna, I. L. B,., 7 M., 
564. The decisions on the question of the manager’s liability 
to account do not seem to be harmouions : Damodardas v, 
Uttamram, I. L. R, 17 B., 271 ; Bala v. Muthu, 32 M., 271. 
In a case in which one of the members had squandered 
certain property worth Rs. 5,500 for his own purpose, it was 
urged that an account should be taken of the premerty, and 
it should be charged to his share, the Bombay High Court held, 
—“ But we cannot allow it; as, if we allowed it, we should be 
acting contrary to the principle of law that in a partition suit 
no co-i)arceiier has any right to an account of past transac¬ 
tions Narayan v. Nathaji, I. L. R., 28 B., 201, 208. 

Share of father’s wife.— Each of the father’s wives is enti¬ 
tled to a share equal to that of a son on partition, whether 
it takes place during the fathers life (Sumrun v. Chunder, 
I. L. R., 8 C., 17) or after his death ; {Damoodur v. Smahutty, 
I. L. R., 8 C., 537; Damodai'das v. Uttamram, I. L. R., 17 B., 
271). *8116 gets the share, in virtue of the co-ownership she 
acquires from the moment of her marriage, in her husband’s 
property, by reason of her being the lawfully wedded wife or 
Fatni of her husband : (Jamna v. Machul^ I. L. R., 2 A., 315). 
It is erroneous to suppose that partition creates her right 
to get a share (9 W. R., 61); for, according to the Mit4kshar4 
(1, 1, 17 and 23) partition does not create any right, but it 
proceeds upon the footing of pre-existing’rights. 

It has been held that she is entitled to get her share even 
against the father’s wish, in a case in which his ctinduct towards 
her was such as to entitle her to separate maintenance ; but 
her right to the share was held not to depend on it : (Dular v. 
Dwarka, 1. L. R., 32 C., 234). It should, however, be noticed 
that while dealing with the wife’s co-ownership with the 
husband over his property, the Mitikshara distinctly says 
that the partition of the husband’s property between husband 
aud wife, at which a share is allotted to her, may take place 
by the husbands desire^ and not by the desire of the wife. The 
quesUou seems to be beset with considerable difficulty whether 
the share allotted to a wife at a partition may be severed from 
that of the husband so as to constitute a partition as between 
th© husband and the wife, against the husband’s desire. 



SHAKIS Of FATHBHS WIFE. 


269 


OH. V.] 

She is eufcitled to get a share, not only of the ancestral 
prwerty hut also of the accretions thereto : Isree v. Nasib, 
I. L. R., 10 C., 1017 ; Gafiesh v. Jetvach, 31 C., 262. 

If h'tridhan has been given to her by the husband or the 
.father-in-law, whether by gift inter vivos or by devise, she 
is entitled to so much only as together with the stridhan so 
received, is equal to a son’s share : Jodoo v. Brojo, 12 B. L. R., 
385 ; Kishori v. Moni, I. L. R., 12 C., 165. 

Altliough it is true tliat there is a close connection between 
her maintenance and the recognition of her co-ownership in the 
husband’s property, (I. L. R,, 23 A., 86 ; 5 B., 99 ; 31 U., 476), 
still it is erroneous to suppose that she gets the share in lieu of 
maintenance ; this may virtually be true when the property is 
small, and the sons may relieve themselves of the liability to 
supply her with maintenance, by cojning to a partition and 
allotting to her, a share. But this cannot be true when the 
property is very large, for in such a case she gets property far 
111 excess of what is necessary for her maintenance. The real 
reason why a share is given to her will be explained in the 
Chapter on Female Heirs of both the Schools. 

The share which she gets becomes her stridhan ; for, the 
Mitikshard (1, 6, 2) distinctly says, upon the authority of a 
text of Ydjnavalkya declaring succession to the mother’s 
stridhan estate, that the daughters inherit this share, and in 
their default the sons, and thereby clearly implies that it 
becomes her stridhan. The same result follows by necessary 
implication, from the rule that she is to get only so much as 
together with the stridhan received from the husband and the 
father-in-law, would* equal the share of a sou ; she must have 
the same sort of right in what she receives in addition to the 
stridhan as in the latter, i.e., absolute right. The obiter dictum 
expressed to the contrary, (9 W. R., 61 ; I. L. R., 23 C., 262) is, 
therefore, not acceptable as being inconsistent with the 
Mitdkshard. In the recent case of Chhiddu v. Naubat the 
Allahabad High Court has taken the correct view and pro¬ 
nounced that the share becomes stridhan : I. L. R., 24 A., 67 ; 
see also Sri Pal v. Suraj, I. L. R., 24 A., 82. 

She cannot enforce partition, but she is entitled to get a 
share when partition does take place at the instance of male 
members, or when the interest of a single member is severed 
by execution sale : I. L. R., 3 A., 88; I. L. R., 5 C., 845. 

With' respect to the mother’s share on partition by sons, 
the Judicial Committee observes,—“ There is no doubt that 
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according to the law in force in Bengal, the naother, though 
not entiwed to require a partition so long as her sons remain 
united, is entitled, if a partition takes place between her sons, 
to receive the share of a sou in property which is ancestral^ 
or acquired by the employment of ancestral wealth. She may,, 
of course, acquiesce in the division of property between her sons 
without claiming any share for lierself; but there is no evidence 
of any such acquiescence in this case” : Ganesh v. Jewach^ 
31 I. A., 10 = 1. L. R., 31 C., 262. This weis a case of Mithili. 

In Madras the father’s wife is not entitled to a shaTe, but 
only to maintenance : the texts providing for the allotment of 
a share to her are interpreted to intend the allowance of wealth 
sufficient for her support. 

Grandmother’s share. —The paternal grandmother also is 
entitled to a share on partition : Badri v. Bhugwat, I.L.R., 
8. C., 649 ; Parna v. Sarojini, I.L.R., 31 C., 1065. 

But according to the Allahabad High Court she is not 
entitled to any share : Radha v. Buchhaman, I.L.R., 3 A., 118. 

Unmarried sister’s share. —At a partition made by sons after 
the death of the father, they must allot a quarter share to a 
maiden sister (Laljeet Raj, 20W.R., 336^. The quarter- 
share is ascertained in this way ; suppose the partition takes 
place between a man’s three sous, two widows and two maiden 
daughters, then the property is to be divided into seven shares, 
and a quarter of one such share is to be given to each of the 
maiden daughters, and then the residue is to be divided equally 
between the sons and the widows : Mit., 1, 7, 5-8 ; Damodur , 
v. Senahutty, I.L.R., 8 C., 539. 

The commentators differ in the interpretation of the texts 
ordaining the gift of a quarter share to a maiden daughter ; 
for instance, the Mithim school maintains that by quarter 
share is intended property sufficient to defray the expenses of 
her nuptials ; while the Mitdkshara (1, 7, 5-14) asserts that 
the quarter share must be allotted, and not wealth sufficient 
for marriage in lieu of it; the Vi'ramitrodaya argues out the 
conclusion that she is entitled to the quarter share in addition 
to the expenses of her marriage, Avhen partition is made after 
the death of the father ; but if it takes place before, she is not 
entitled to any share, but gets only what the father may 
give her. > > 

iUegitimate brother’s share amongst Sudras. —The half share 
to which an illegitimate son is entitled when partition takas 
place at the instance of, and amongst, the legitimate sons of a> 
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Siidra, is to be ascertained in the same manner as the quarter 
share of an unmarried sister, the principle being the same ; 
but see supra p 253. 

^ Common charges on joint property. —Provision must be made 
before distribution for common charges sucli as the maintenance 
of a widow not entitled to a share, and of one who would have 
been a sharer but is excluded from inheritance by reason of 
some bodily deformity and the like, as well as of other depen¬ 
dent members of the family. If some co-sharers have been 
initiated or married at the expense of the family, and the 
others are uninitiated or unmarried at the time of partition, 
then the prospective expenses for the initiation or marriage of 
the latter should be set apart: Jaivam v. Nathu, I. L. B., 
31 B., 54. 

Marriage expenses. —The marriage is the last of the sacra¬ 
mental or jmrificatory ceremonies which a father has to perform 
on his child, hence provision is made f<ir it when partition is 
made; Mit., J, 7, 3-5. It would therefore be erroneous to 
suppose that the father is under no kind of obligation legal, 
moral or religious to celebrate the marriage of a son or daughter. 
But see Govinda v. Devara^ I. L. B.., 27 M., 206, in which a 
contrary view has been taken; and also ante p. 111. 

Distribution per stirpes not per capita. —When a family 
consists of different branches, each of which is composed of 
unequal number of male members, then the division is to be 
made per stirpes and not per capita ; if the common ancestor 
and his wife or wives are alive, then each of them i \ to get a 
share; and there should also be as manj’ shares as there are 
branches consisting of male issue descended from him, one share 
being allotted to the members of each branch collectively : 
should there be an unmarried daughter of the conmmn ancestor 
she must get a quarter share. In this manner the partition is 
to be carried out. Should there be anj^^ dissention amongst 
the members of any branch, and any one of them desire to 
separate, then the share allotted to that branch is to be distri¬ 
buted amongst the members of that branch in exactlj’^ the same 
mode of partition in which the first distribution is to be made 
as set forth above. 

^ Partition, not necessarily separation of ail members.— Thus 
partition may stop at the primary stage, that is to say, the 
mOnibers of each branch may, and oftener than not do, remain 
joint wMle the branches become separate from each other; 
{fiata'v. Ckinta^ Ij'L. B., 12 C., 262 ; Durga V. Bal 29 A., 93), 
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Similarly one member or one branch only may separate from 
the other members or branches, while the latter continue to 
^ live jointly as before. Hence partition or separation of one 
or some members is not incompatible with the jointness of the 
rest. ' ’ * 

The whole thing depends upon intention. But yet a nice 
question arises which is not merely metaphysical but also 
practical by reason of being attended with different legal inci¬ 
dents of importance, namely, whether those who do not separate 
but continue to live together as before, are to be deemed joint 
or re-united or separate? On the one hand it may be said that 
there is a disruption of the unity even when only one member 
separates, inasmuch as there arises a conversion of title, from the 
joint-tenancy into a tenancy-in-common, as between those to 
whom a share is to be allotted for the purpose of ascertaining 
the share of the co-parcener desirous to separate, while those to 
whom collectively one share is given may be deemed joint: 
Jtadha v. Kripa, I. L. R., 5 C., 474. On the other hand it may 
be said that the mere theoretical allotment of separate shares to 
co-sharers who are to continue joint and whose shares are to 
remain undivided, which is made only for the purpose of calcu¬ 
lating and a.scertaining the share to be separately assigned to 
the member separating, cannot have the legal effect of causing 
a division of right, or severance of title, of the former ; hence 
a separation of one member does not necessarily create a separa¬ 
tion between the other members, nor cause the general disruption 
of the family : Upendra v. Gopee, I.L.R., 9 C., 817. According 
to the first view, the undivided members are to be deemed 
re-united (I.L.R., 11 M , 406); according to the second, they 
are to be considered joint ; the distinction is an important one, 
for in re-union there is not survivorship as in jointness. But 
in such oases the prima facie presumption appears to be in 
favour of separation, in the absence of express agreement to 
continue joint or become re-united, as follows from the exposi¬ 
tion of law in the following case. 

In the recent case of Balahux v. Rukhmabai (30 I. A., 
139»I.L.R., 30 C., 725 = 7 W.N., 642) the Judicial Committee 
have explained the law, thus,—“It appears to their Lordships 
that there is no presumption when one co-parcener separates 
from the others, that the latter remain united. In many casQS 
It m4y be necefsary, in order to ascertain the share of the out-^ 
goioig member, to fix the shares which the other oo-paroeners 
are or would b^ entitled to, and in this sense the separation ^ 
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one is said to be a virtual separation of all. And their Lord- 
ships think that an agreement amongst the remaining members 
of a joint family to remain united or to re-unite must be pioved 
like any other fact.”—(I. L. K, 30 C., 730). The mere fact of 
continufng to live together and enjoy their property in common 
as before, afiects the mode of enjoyinent, but not the tenure 
of the property or their intei-est in it; the intention to subject 
the property to a division of interest is not inconsistent with 
that mode of enjoyment : v. Ram, 30 I. A., 139 s* 

I. L. R„ 30 C., 738.) Tlie numerical division would amount to 
partition, unless intention to remain united in estate, or to 
become reunited, be proved. See also Ram v. Lahhpati, I.L.R,, 
30 C., 231. 

Acquired property and double share.- If any property is 
acquired with small aid from joint funds, but through the 
special personal exertion of a member, then he is entitled to 
two shares : Sree v. (rooroo, G W. K., 219; v. Judoo, 

9 W. R, 61. 


The same mode of partition should be apjilied to property 
which was self-acquired of a member, but has been thrown by 
him into the common stock, by reason of allowing the other 
members to enjoy it; that is to say, two shares should be 
allotted to the acquirer, wlio cannot be placed in a worse position 
than one acquiring property with slight aid from the joint 
funds, which must necessarily he enjo\ cd by all the members 
during joiutness. Hence, if joint enjoyment by all the members 
cannot deprive the acquirer in the latter case, of his right to a 
double share, then there is no reason why an acquirer without 
any aid from the joint estate, should not get an additional share 
of the property acquired by him through his sole personal 
labour or capital. But such property appears to be held as 
absolutely joint, and liable to be distributed at partition with¬ 
out showing any consideration to the acquirei* whose right to a 
greater share, however, was not claimed nor decided in the cases 
relating to such property : Ram v. Sheo, 10 M. I. A., 499; 
Lai v. Ktjtnhaiya, 34 I. A., 65 = 1. L. R, 29 A., 244. 

Rentfticialioti by a member of his share. —If a member is 


possessed of sufficient separate property, and therefore does not 
wish ^ take any share of the joint property, he may renounce 
his a^are. B,ut the MiUkshard directs that some trifle should 
hajpven him at the partition, so that no claim may be advanced 
heir in future: see Text No. 7, p. 183; I. L. R., 11 M., 407. 
renunciation has the effect of extinguishing his interest for 
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the benefit of all the other members. But it is argued that 
according to the Smritis the renunciation operates as aliena¬ 
tion of one co-parcener’s interest in favour of the others, and 
that if he can alienate in favour of the other co-parceners as a 
body, there is no reason why he should not be competent to do 
so in favour of one of them ; and accordingly it has been held 
that he can do so : {Peddayya v. Ramalingam, I. L. R., 11 M., 
406.) The argument, however, proceeds upon an assumption 
which does not appear to be correct; for, renunciation does not 
operate as alienation, but as extinction of the co-parcener’s 
interest, according to the true intent of the Smritis. If it were 
alienation, it would be gift; but it has been held that a mem¬ 
ber of a joint family cannot make a' gift of his undivided share 
{supra p 229). Accordingly, it has been held that a release by 
a son, of his co-parcenery interest in favour of the father inures 
for the benefit of tlie family including the releaser’s then exist¬ 
ing son : Shivaji v. Vasant, I. L. R., 33 B., 267. 

Partial partition. —From what has already been said it is 
clear, that there can be a partial partition in the sense of some 
members remaining joint notwithstanding the separation of the 
rest, also in the sense of some property being divided by metes 
and bounds and the rest not being so divided. But it is unlikely 
that there should be a partial partition in the sense of there 
being a severance of interest as regards part only of the pro¬ 
perty, and not as regards the whole. 

It appears to be settled that a suit by a member will not 
lie for partition of a portion only of joint family property : 
Jogendra v. Jugobwidhu, I. L. R., 14 C., 122; Venkayya v. 
Lakshmnyya, I. L. R., 16 M , 98. 

But there seems to be a conflict of decisions on the question 
whether a purchaser of the undivided interest of a co-parcener 
in a portion of the joint family property can maintain a suit 
for partition of that portion only. It is argued that the pur¬ 
chaser cannot claim a higher position than the co-parcener and 
therefore a suit for partial partition of a portion of joint pro¬ 
perty will not lie: mdr v. Ftmpjoa, I. L. R., 24 B., 128; 
Kristayya v. Nara, 23 M., 608 ; see also 13 M , 275 ; 20 M., 243. 

It is no doubt true that each niember’s interest extends to 
the whole, and it is uncertain which property will on partition 
be aliofted to a co-parcener. But if compulsory alienation by 
execution sale in all the provinces, and voluntary alienation by 
private sale in Madras and Bombay, of a co-parcener’s undivided 
interest in speeijied property forming a portion only of the 
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joint estate, be permitted to take place, and be valid so as to 
create the purchaser’s title to that particular property only: 
then either the purchaser on the one hand, or the rest of the. 
' family on the other, may bring a suit for partition of that por¬ 
tion only of the family property, for the purpose of obtaining 
separate possession of their respective shares: Ram v. Mw, 
I. L. R., 28 A., 39; Ram v. Ajudhia, 28 A., 50. 

But the question is not free from difficulty : on the one side 
it may very reasonably be argued that the purchaser is only 
entitled to stand on the shoes of the co-parcener for the pur¬ 
pose of working out partition not of that particular property, 
but of the joint family property, and on equitable grounds the 
whole of that particular property may at such partition be 
allotted to another member, and some other property to that 
co-parcener whose interest was sold, but who had no right to 
claim a share of every item of the joint property partitioned : 
{Ilasmat v. Sander, I.L.R,, it C., 396). On the other hand, 
the purchaser, specially the execution purchaser, may justly 
argue that the particular property was put up to sale and he 
paid the price for the debtor’s share in the property sold which 
alone he desired to buy and did buy. The question depends on 
the validity of the sale of a portion of joint property; and if 
the sale be valid, then the purchaser acquires title to the par¬ 
ticular property sold, and he cannot be required to accept some 
other property in its stead. 

When a stranger is co-sharer of a portion of property 
belonging to a joint family, or when some only of the mem¬ 
bers ai^e entitled to a portion, then a suit for partition of such 
portion only, would lie : I.L.R, 23 B., 597 ; 23 A, 216. 

It should be noticed that although the purcliaser may not, 
yet the members other than the vendor may, bring a suit for 
partition of only the particular property sold, there being none 
to object to it on the ground of its being brought for partial 
partition : (Suhramaya v. Padma, 19 M., 267.) ft would appear 
that such a suit by a purchaser is maintainable, if the other 
members do not object: 5 M., 362. 

The result of cases seems to be that a suit will not lie for 
partition of a portion only of joint family property ; even when 
the purchaser of the rights of a co-parcener sues for partition, 
the partition must be general; a suit for pai tition of only the pro¬ 
perty sold will not lie, unless the other members agree : Jogendra 
y. Jmohnndhu, I.L.R., 14 C., 122 ; Venkayya v. Laks^hmayya^ 
16 M., 98 : Shivmurteppa v. Virappa, I.L.R, 24 B., 128. 
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But if some members of a joint family hold any property 
jointly, in which the other members of the family have no 
interest, then there may be a suit for partition of that property 
only between the joint owners thereof; and is not necessary to 
include in such a suit the other joint property to which all the 
members of the family are entitled, nor are the other members 
necessary parties to it: Lachmi v. Janki I.L.K., 23 A., 216. 

Re>opeaingf partition. —If a male child was in the womb of 
its mother at the time of partition, who would have been entitled 
to a share had he been then in separate existence, and the child 
becomes born alive subsequently to partition, then a share is 
to be allowed to him by re-opening the partition already made. 
But a son begotten after partition, or after renunciation by the 
father of his interest in the family property, cannot have any 
claim against his separated brothers, but his rights are limited 
to the then existing property of the father. A partition to 
which a member was not a party, or which was made during 
the minority of a member and was unfair or prejudicial to his 
interests, may also be re-opeiied at the instance of such 
member, in so far as he is concerned : I.L.R., 31 C., 262 ; 
30 I.A., 139, 150. 

If it be established that through mistake or error, whether 
it occurred by accident or design, some joint property was 
excluded from partition, then the omitted joint property is 
liable to partition, even if the error was not mutual; there 
may be re-opening of partition as well as of settled account : 
lihowaniy. Juggernath 13 W.N., 309. 

Effect of parti lion and Limitation. —After change in his Hiatus 
by partition, a member can no longer be deemed as agent or 
representative of the family, and cannot maintain a suit to 
recover a debt due to the family : if he does, the other members 
can recover their shares by .suit against him, provided it be 
instituted within the period allowed by‘Article 62, Article 127 
being no longer applicable ; for, the possession of one cannot 
be deemed possession of all, as after complete separation 
none can represent others : (Vaidyanatha v. Aiyasamy, I.L.K.,. 
32 M., 191.) 

A member of a joint family in exclusive pos.session of any 
joint property cannot plead limitation upon the ground of such 
possession, unless he has asserted an exclusive title to the 
Knowledge of the co-parceners, and his possession become 
adverse, the burden of proving which lies on him (I.L.B., ^ ^ 
2$ B., 362). If a co-personer is excluded from his ahare, and ** 
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such exclusion is known to him, then he may be barred by 
limitation : Sch. ii, Art. 127 ; I.L.R., 3 C., 228). But mere 
non-partition in the profits does not amount to exclusion : 
Sellam v. Chinnammal^ I.L.R., 24 M., 441. 

10. Impartible thing.H. 

There ani certain things that are not liable to partition. 
They are dealt with in the Mitd-kshara, Gh. I, See. iv, and in 
the Diyabhdga, Ch. iv. They are ;— 

(1.) Those that are not the subjects of joint right, i.e., the 
separate property of a member ; 

(2.) The father’s affectionate gifts of moveable -property 
to his wife, male i.ssue, daugliter, or daughter-in-law are valid, 
if the subject matter of gift be small in comparison to the 
whole estate: [HnrJxfO v. Mankore, 34 I.A., 107=I.L.R., 
31 B., 373, on appeal from 2i) B., 51 ; Ilanmaut v. Jivu, 24 B., 
547.) But he is not entitled to make such gift of immoveable 
property, or of a considerable portion of moveables : {Raya v. 
Suhba, If) M., 84; Kanvt v. Chakra 30 M., 452.) But the 
gift of immoveable property on the occasion of a daughter’s 
marriage, may be valid as necessary marriage expense : Rama 
V. Vengidn, 22 M., 113). But a gift made to a daughter’s father- 
in-law two years after her marriage, in consideration of a 
promised dowry,—is held invalid on the ground of the aliena¬ 
tion being not neoes.sary for the marriage : {(ranga v. Pirthi 
2 A, 635.) 

(3.) Certain moveables, though joint, used personally by 
the members severally, such as wearing apparel, or ornaments 
given to a female ; 

(4.) Those that cannot conveniently be divided, as for 
instance, a reservoir of water, the common pathway, the place 
for worship and pasturage ; 

(5.) Those that are impartible by custom, such as a raj or a 
principality, which may be the joint and undivided property of 
a family, but is exclusively held by one member only according 
to customary rules ; the other members being entitle to get 
maintenance only, and under certain circumstances, to take 
possession of the estate by survivorship. This subject will be 
dealt with in a separate chapter. 

11. Evidence and Pre.^umptions. 

Evidence of partition. —The MitdksharA (ch. ii, sect, xii) 
and the Ddyabhiga (ch. xiv) deal with the evidence of 
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partition when there is a doubt about the fact of it having 
been made. The sum and substance of what is said in these 
works are as follows :—The evidence of partition may be of 
three descriptions, (1) a deed of partition or 

(2) testimony of witnesses, and (3) presumption or inference 
from conduct or circumstances: in other words, (1) documen¬ 
tary evidence, (2) oral evidence and (3) circumstantial evidence. 
The second is declared superior to the third, and the first is 
pronounced to be superior to the second and a fortiori to 
the third. 

i. The documentary evidence consists of a deed or instru¬ 
ment of partition. But it should be borne in mind that neither 
a partition-deed, nor division by metes and bounds, is necessary 
for effecting pai’tition. 

ii. The oral evidence or the testimony of witnesses con¬ 
sists of the depostion of persons aware of the factum of 
partition, being present when the same was made. They may 
be Sapindas or near agnate relations, or Jnatis or remote 
agnate relations, or cognates, or stangers : their competency 
and the value of their testimony are declared to be in the 
order of the enumeration, the first among these being pre¬ 
ferable to the next in order. 

iii. The principal circumstance indicative of jointness is 
the common chest or till into which the income of the joint 
family is brought, and in which the surplus, after meeting the 
necessary expenditure out of it, continues to remain as the 
common fund. Hence separate income, separate expenditure 
and separate till are the tests of separation. 

Other circumstances giving rise to a presumption of separa¬ 
tion are,—separate transactions, separate gifts and acceptances, 
separate acquisitions of property, separate fields for cultiva¬ 
tion, separate domestic animals, separate houses for residence, 
separate servants, separate stores of food-grain, separate cook- 
ing, separate religious ceremonies, and mutual transfer of 
property or one advancing loan to another, as well as declara¬ 
tions and conduct from which the intention to separate clearly 
appears. 

But the principal thing to bo regarded is the separation 
or jointness in estate ; and the criterion or test of the joint¬ 
ness in estate is the common chest for keeping the income 
of ^he joint property, from which are met the necessary legiti¬ 
mate expenses of all the co-parceners and their respective 
famtli^, without any account of the equal or unequal propor- 
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tion of the expenditure for each co-parcener ; for, the expenses 
of all members must be met from the family fund irrespective of 
the amounts of shares to be allotted on partition, before which 
there is community of interest ; and the surplus, if any left 
after defraying the family expenses, remains there forming the 
joint fund of all. 

The circumstances stated above are the elements to be 
taken into consideration in determining the question, wlmthei’ 
there has been a partition ; but none of them is conclusive, 
since a member may be separate in residence, worship and 
ntess without being separate in estate, and mce versa. Accor¬ 
dingly, the cesser of commensality though a very important 
element, has been held to be not conclusive ; 31 I.A., 10. 
Each case is to be decided according to its peculiar circum¬ 
stances, all of which may not tend to the same conclusion. 
See pp. 259 et .mp 

The difficulty, however, arises when one member separates, 
while the others continue joint as before : for, in order to ascer¬ 
tain the share of that member, the shares of all must be 
ascertained, that is to say, there must be a numerical division 
seeming to amount to partition or virtual separation of all. 
But if the other members continue not only to live together 
and enjoy their property in common as before, but keep their 
common chest and joint funds and joint expenditure in the 
same way as before, unatfected in the least by the division, 
then they cannot but be presumed to be joint and united, 
not being really separated by the numerical division. 

It may be argued that the same elements are found in a 
Dayabhaga joint family, but still its members are deemed 
tenants-in-common, and not joint-tenants. That is no doubt 
true, but they are so by the operation of the law of Bengal, 
and not by the intention of the parties. In both cases there 
is community of interest the distinctive feature of jointness 
in estate, and so the intention of the members with respect to 
enjoyment is the same, but the law annexes different incidents 
to the same state of things, and accordingly w’hile they are 
held to be joint-tenants in the one school, they can never be so 
under the other. 

Presumptions. —Where a partial partition is admitted or 
proved to have taken place, the preemption would be that 
there has been a complete and entire partition : 32 M., 191. 

The joint family system is the normal condition of Hindu 
Society. Hence having regard to this peculiar feature of social 
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organization, certain presumptions^ arise, which form a part of 
the Law of Evidence, and are only indicated here. They are :— 

1. That the relations that may naturally be members of a 
joint family are joint: any one alleging separation must prove 
that fact. The Judicial Committee observed in the case of Neel 
Kristo Deb Burmon, —“The normal state of every Hindu 
family is joint. Presumably every such family is joint in food, 
worship and estate. In the absence of proof of division such is 
the legal presumption ; but the members of the family may 
sever in all or any of these three things.”—12 M.I.A., 523, 
540« 12 W.R., P.C., 21. See also 19 W.R., 178 ; 22 W.R., 248. 

2. If it is admitted or proved that a family was once joint, 
there arises a presumption in favour of the continuance of joint¬ 
ness : I.L.R., 18 A., 176. 

3. Where it is established that considerable nucleus of 
ancestral property had been received by the father at the time 
of partition from his brothers, and only one general account was 
kept for the savings of the ancestral property, and of the 
earnings of himself and his sons, which were all blended 
together so as to form one common stock of the joint family 
consisting of the father and sons, into which not only the 
earnings of every member and but also the income of purchased 
property were thrown, and that the father did not discrimi¬ 
nate between the different sources of his income,—the onus 
was held to be on the defendants who claimed under the 
father’s will to prove that the property devised was his 
self-acquired : and it was further held that the purchases made 
by the father with the funds so obtained could not be 
r^arded his self-acquired property : Lai v. Kanhaia 34 I. A., 
65 ; Anandrao v. Vasantrao, 11 W.N., 478. 

But in a suit by a son against a purchaser from his father, of 
a portion of a village, part of which was the father’s ancestral 
and the rest his self-acquired property, it was held that 
the onus was on the son to prove that the disputed portion 
was not self-acquired but ancestral, i.e., unless the landi came 
to their father by descent from a lineal male ancestor in the 
male line, they are not deemed ancestral in Hindu law : Atar 
V. Thalar, 35 I,A., 206. 

4. That the property in possession of any such relation is 

joint, property belonging to all the members : he must prove 
that H is his separate property, if he says so : 5 W.R., P.U., 11 
and 67 j I.L.R., 8 C., 517. ^ * 

5. That any property purchased in the natoe of such a 
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relation is joint acquisition, provided there be a nucleus of 
joint funds wherewith the purchase might be made. But if 
there be no nucleus, the presumption does not arise; and the 
same is rebutted, should the nucleus be not more than what is 
sufficient for the maintenance of the family : 8 W.R., 226 ; 10 
W.R., 122 ; 20 W.R., 158. 

G. There are some recent decisions which seem to be in 
conllict with tlie above decisions laying down the presump¬ 
tions, in which it has been held that if the parties are not 
members of a joint family when the suit is instituted, then the 
presumptions do not ai ise : I.L.R., 3 C., 315; I.L.R., 9 C., 
237 ; I.L.R., 18 A., 90. But these rulings appear to apply to 
the peculiar facts in those cases, and are distinguishable ; and 
are construed as not laying down any general principle. 

There are conflicting decisions (15 W.R., 357 ; I.L.R., 10 C., 
686 ; I.L.R., 8 M., 214), as to whether a property purchased 
in the name of a female member should be presumed to be joint 
family property. Considering that every Hindu female has 
separate pro])erty and that she is not a co-ordinate co-owner of 
the joint family property, the foundation of this presumption is 
wanting in her case. In the case of a male, the presumption says 
that he is not the sole owner ; whereas in the case of a helpless 
female, it says that she has no right to the property, she is 
merely a heuamdar for the male members. When, however, a 
widow as heiress of her husband is a co-sharer of her husband’s 
agnate relations, as she often is in a Bengal joint family, then, 
no doubt, the presumption may properl}'^ be applied to a pur¬ 
chase ii. her name ; but not otherwise. 

There is no presumption that property acquired by a Hindu 
widow who has inherited her husband’s estate, forms part of 
that estate: Dahhina v. Jagadis, 2 W.N., 197. It has also 
been held that there is no presumption that property which 
was in possession of such a widow, had belonged to her 
husband : Diwan v. Itidarpal, 26 I.A., 226. 

See Mayne’s Hindu Law and Usage §§ 289-91, for fuller 
information on the subject of Burden of Proof with respect to 
jointness of proper!}'’. 

7. When the father’s creditor seeks to recover his dues from 
ancestral property by suit against sons, the onus is on him to 
prove that he had made enquiry before lending the money, that 
it was not required for immoral or illegal purposes : Maharaj 
V. Bahvant^ I.L.R., 28 A., 508. 


K, u—36. 
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MITAKSHARA SUCCESSION. 

ORIGINAL TEXTS. 

% I fftr?Td i 

^3^: f^; ii 

i 

frg[?r^ n 

1. Tlic lawfully wedded wife, and the daughters also, both parents, 
brothers likewise, and their sons, gentiles (or agnates), cognates, a pupil, 
and a follow student; on failure of the first among these, the next in 
order is heir to the estate of one who departed for heaven leaving no 
male issue ; this rule extends to all classes.—Yajnavalkya ii., 136-137. 

trerrfH^TifR, ftRnnfir, 

wu^jfk, ^rronTfR, fT^lt 

^3^*nfR, rT^m% Tr^t ^panf^- 

TTif^r, ?r?m% ti i 

The wealth of a sonlcss person goes to the wife; in her default, goes 

to the daughter ; in her default, goes to the father ; in his default, goes 

to the mother; in her default, goes to the brother; in his absence, goes 
to the brother’s son ; in his default, goes to the Bandhus (i.e. Sapindas); 
in their'dofault, goes to the Sakulyas; in their absence, goes to a pupil; 
in his default, goes to a fellow student; in his default, goes to the King, 
excepting the property of a Brihmana :—Vishnu. 

^ 1 ijw mm wrnjirrst i 

^ 9TTrat II t I || 

2. Of a sou dying childless, the mother shall take the estate, and 
the motlior also being dead, the father’s mother sliall take the heritage.-—,. 
Manu ix, 217. 

f I R »5rT?r^t R ftm: rrr fk^: n n 

RRRfr: RfirwTf-R:-?fw ?TRr ^ I 

, R?T RfiR: rtrA; nir m b R^r, t., \ 
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8. Nob brothers, nor fathers, bub sons (male issue) bake the father’s 
property. To the nearest Sapinda the inheritance next bclon^Ejs ; after 
them, the sakalyas, tho pieceptor of the Vedas, or a pupilManu ix, 
187. See supra p. 51. 

’«rT»WT55^g«i^ fkvm 11 

fqg: im: 1 

irng: mw^w- %m: 1 

4 . The sons of his own father's sister, the sons of his own mother’s 
sister, and the sons of his owni maternal uncle, are known as his own 
Bandhus; the sons of his father’s father’s sister, the sons ol‘ his father’s 
mother’s sister, and the sons of his father’s maternal uncle, arc known 
as his hither’s Baadhits; the sons of his mother’s father’s sister, the sons 
of his mother’s mother’s sister, and the sons of his mother’s maternal 
uncle are known as his mother’s Bandhus .—Texts cited in the Mitakshard 
without name of their author. 

Mit/ikshard Succession. 

t 

The law of succession —laid down in the above two .sloka.s 
of Ydjnavalkya, applies according to the Mitdksluuu to the 
estate left by a male who was separated from his co-heirs and 
not re-united with any of them ; see Mitakshard, 2, I, 30. 
Althoitgh it might be contended with good reason, that accor-' 
ding to the Mitdkshard school, the three different modes of 
devolution therein propounded, of a deceased man’.s property, 
according as he was joint, or separated, or re-united, apply 
to the whole of the estate left by him ; yet as regards devolu¬ 
tion by survivorship on the ground of the deceased having 
been joint and undivided with his co-parceners, it is now settled 
by judicial decisions that survivorship applies only to such 
property as the deceased got as unobstructed heritage, i. c., 
to property in which co-parceny was acquired from birth, or 
which is inherited from the father or other paternal male 
ancestor, or from the maternal grandfather, and to accretions, if 
any, to such property; see supra p. 188 ; but it does not apply 
to his separate property, nor even to other descriptions of 
joint OToperty, such as jointly inherited as ohstmeted heritage 
from lemale ancestors, or from maternal uncles or from separate 
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paternal collateral relations, or jointly acquired by common 
labour, or with separate funds of each ; such joint property, 
the CO -sharers are deemed to hold, as tenants-in-common and 
not as joint-tenants. But it should be observed that the other 
two courses of succession apply to the whole estate left by the 
deceased. , 

Survivorship and succession. —It should be noticed that in 
a case of succession, a person acquires ownership in another 
rnan^s property to whicli he had no right before the latter’s 
death : whereas, survivorship applies to property, to the whole 
of which the survivor had a right from before, and the death 
of a joint tenant simply removes a co-sharer having a similar 
right to the whole, and thereby practically augments the pre¬ 
existing right of the survivor in some cases, but does not 
create any new right in him. 

Death natural and civil. —According to Hindu law a person’s 
ownership of property becomes extinguished by death natural 
or civil, and succession to his estate opens to his heirs. Civil 
death consists of (1) degradation on account of heinous sin for 
which the sinner becomes an otUcaste, (2) adoption of a religious 
order, and (3) extinction of temporal atfection ; D.B., 1,31. 

The order of succession —is founded on the above two slokas 
of Ydjnavalkya, (Text No. 1), and is moulded by the joint 
family system, the normal condition of the Hindu society. 
All male relations are heirs in their order; and the primary 
classification for that purpose is into gotrajas or gentiles or 
agnates, or tliose connected tlirough males only, or members 
of the same family, and into handhus or cognates, or those 
connected through a female, or those belonging to a different 
family. The former, however distant, are preferred to the latter 
however near they may be. There is a single exception introduced 
by the fiction of interpretation, namely, the daughter’s son, who 
is said to be implied by the particle (^) “ also” used after the 
term “daughter” in the above text (No. 1) of Ydjnavalkya, which 
is taken to include something not expressed. 

The gotrajas are divided into two groups, namely, sapindas 
and samdnodakas, of whom the former succeed in preference 
to the latter. 

The order of succession amongst the sapindas is worked 
out on the analogy of the order so far as it is given in the above 
text, namely, that among the parents, the brothers and their 
sobs. 

Proximity of relationship is, upon the authority of the 
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above text of Manu (Text No. 3), propounded as the principle on 
which the order is to be worked out; but it has not been complete¬ 
ly worked out, so our Courts will have to do it, following the ana- 
"logy ^f the order such as is given in the Mitdkshard. 

Females, as a general rule, are excluded from inheritance 
save and except such as have been expressly named as heirs. 

But this rule of exclusion has been departed from by the 
Bombay High Court by recognizing agnate female mpindas 
as heirs, and by the Madras High Court by recognizing the 
right of female relations to succeed as handhus. 

From the Mitakshard is deduced the following— 

Order of Succession. 

1-3. Separated son, grandson and great-grandson.— If the 

male issue were joint and undivided with the deceased, they 
would take even his self-acquired property by survivorship 
and not by succession ; Ramappa v. Sithamnial, I. L. R., 
2 M., 182, 

The right of representation obtains amongst the divided 
male issue ; hence, a grandson by a pre-deceased son, and a 
great-grandson whose father and grandfather are both pre¬ 
deceased, succeed together with a son : Marudayi v. Doroisami^ 
I. L. R, 30 M., 348. 

It should be remarked that the right of representation does 
not obtain amongst any other heirs, so that the nearer will 
take in preference to one more remote ; for instance, a brother 
will exclude the son of a pre-deceased brother. 

The male issue again take per stirpes, and not per capita : 
suppose a man dies leaving two grandsons by one pre-deceased 
son, five grandsons by another pre-deceased son, and one great- 
grandson being the son of a pre-decoased grandson by a third 
pre-deceased son, then his estate is to be divided into three equal 
shares, one of which is to be allotted to the two grandsons 
by one son, another to the five grandsons by another son, and 
the remaining one to the single great-grandson descended from 
the third son. 

It should be borne in mind that the division per stirpes 
applies only to the male issue in the male line ; all other heirs 
take per capita; for instance, if the succession goes to the 
daughter’s sons or the brother’s sons, then if one daughter or 
brother leaves one son, another three sons, and a third five 
sons, the estate is to be divided into nine shares, one of which 
is to be allotted to each of the daughter’s or brother’s sons. 



286. 


MITAKSHAKA SCCOEaSION. 


[CH. VJ. 


4. The lawfully wedded and loyal wife. —In default of the 
male issue, the Patni or the lawfully wedded wife succeeds, 
provided she was loyal to the husband. 

A lawfully wedded wife is one married in any one of the 
approved forms of marriage ; see supra p. 86. A wife espoused 
in a disapproved form is not recognised as heir. The Sanskrit 
term is generally rendered into “ Chaste wife” ; and it is 

thought that the absence of physical unchastity entitles the wife 
to succeed. But a woman's character may be above all 
suspicion, and she may be purity ijersonified, but if she does 
not love her husband, refuses to live with him, and habitually 
acts contrary to his wishes, then she cannot inherit from him, 
for she is not sddlivi. The term sddhvi rendered by 

Colebrooke into “Chaste” is thus defined by Manu,— 

which is rendered by Sir William Jones thus,— 

“ While she, who slights not her lord, but keeps her mind, 
speech, and body, devoted to him attains his heavenly mansion, 
and is called sddhvi or virtuous by good men.” Manu v. 165. 

The condition of loyalty or chastity applies to the wife 
only, and not the other female heirs. 

A wife who is not entitled to inherit, is entitled to mainten¬ 
ance provided she was and continues chaste. 

The wife inheriting the husband’s estate, does not become 
absolutely entitled to it, but takes only what is called the 
tvidow^s estatv in the same. On her death it goes to her 
husband’s next heir, not to her heirs. This is according to 
judicial decisions, but not according to the Mitdkshara which 
maintains that property inherited by a woman becomes her 
strklhaa. This is another instance in which the law has been 
strained against females. 

Two or more widows take in equal shares; on the death of 
one, the surviving wido\v takes her share. They are held to 
take as joint-tenants and their joint-tenancy is peculiar, as it is 
deemed unseparable ; accordingly, there cannot be a partition or 
division of their title, though for the convenience of enjoy¬ 
ment there may be an arrangement for separate possession of 
distinct portions of the estate. This subject is discussed in 
detail in Ch. xii. infm. 

The widow of n. Hindu inherits his estate in the character 
of being his surviving half, or continuing the widowed wife of 
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}ier deceased husband ; in other words, the Hindu widow’s 
estate lasts durante viduitate : her re-marriage, whether legal¬ 
ised by the Hindu Widow’s Re marriage Act No. XV of 1856, 
or by custom, will divest her of the deceased husband’s estate, 
whether she marries according to Hindu rites or not: MaUiiUfini 
V. Ram, I.L.R., 19 C., 289 ; Rasul v. Ram, I.L.R., 22 C., 589. 
But mere unchastity in the absence of re-marriage will not 
divest: Keri v. Moniram, 19 W.R., 367 afid. J.L.R., 5 C., 776. 

There are, however, different grades of unchastity ; and it is 
of the gravest character when followed by conception and birth 
of child. In that case she must be divested of the husband’s 
estate : the passages of Hindu law on this subject arc not 
translated into English and were not before the Court in the 
unchastity case, some of them will be cited in Chapter X. 

The widow is also divested by the adoption of a son unto 
her husband, legally jnadc bv herself or by her co-widow : see 
ante pp. 173-176. 

5. Daughters. —In default of the widow, the daughters are 
heirs ; of them, one who is unprovided takes in preference to 
one who is provided. 

A daughter has been held to take only a widow’s estate; on 
her death it goes to her father’s heir; a surviving daughter 
will take what is left bv a deceased daughter, 22 W.R., 496 = 
I.L.R., 4 C., 744. 

ITnchastity of a daughter is no ground of exclusion from 
inheritance : I.L.R., 4 B., 104. 

6. Daughter’s sons. —In default of daughters, their sons 
take the inheritance of their meternal grandhither, thej" take 
per capita in equal share. 

7. Mother, —After the daughter’s son, comes the mother, 
or the adoptive mother, who takes in preference to the father : 
(Anandi v. Ilari, 33 B., 44). The Vframitrodaya says that 
a chaste and virtuous mother is preferred to the father ; other¬ 
wise, the father takes before the mother. From this it appears 
that unchastity does not exclude the mother from inheri tance, nor 
re-marriage: I.L.R., 5 M., 149 ; Basappa v. Rayava, 29 B., 91, 

The mother also has been held to take the widow’s estate. 

8. Father. —After the mother comes the father; but the^^ 
take in the reverse order according to the Bengal School. 

9. Brothers. —Brothers of the whole blood take to the ex¬ 
clusion of the half brothers. In default of the former, the latter 
take. 

Whole and half Wood.— The preference based upon connec- 
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tion by Whole blood, applies to all collateral relations of equal 
degree ; propinquity being the principle of the order of succes¬ 
sion, a relation of the full blood by reason of his proximity 
excludes a relation of the same degree, who is of the half 
blood. 

All Sanskrit lawyers appear to entertain this to be the 
traditional true construction of the Mitdkshara, according to 
which propinquity is the only principle of the order of succes¬ 
sion, it is on this principle alone that the whole brother and 
his son are preferred respectively to the half-brother and his 
son; and the reason applies mulatis mutandis to the other 
collateral relations : Suha v. Sarafraz I.L.R., 19 A., 215. The 
Mayiikha does not follow the Mitdkshard, and places the half- 
brothers together with the grandfather in the order of succes¬ 
sion after the grandmother and the sister, and the half-brother’s 
son after some other relations ; see Samdt v. Amra, I.L.R., 6 B,, 
394 : and following an obiter dicttim in this case it has been 
held by the Bombay High Court that the preference based 
on whole blood does not apply to any other relations, and that 
therefore a paternal uncle of the half blood inherits jointly 
with one of the whole blood : Vithal v. Ram, I.L.R., 24 B., 317. 
This view is inconsistent with the Mitdkshard, nor does it 
seem to be supported by the Mayiikha which has introduced 
an innovation by giving undue preference to the whole blood 
by lowering the position of the half-brother and his son in 
the order of succession, contrary to what is given in the 
Mit^kshard, and contrary to the modern view in favour of 
abolition of the distinction between the relations of whole 
and half blood ; this view has been accepted in the Indian 
Succession Act No. X of 1865, Section 23. 

10. Brother's sons. —In default of both full and half- 
brothers, the succession devolves on the brother’s sons ; of 
them, a full-brother’s son will take in preference to a half- 
brother’s son, 

(Brother’s son’s son.) —Contrary to what is clearly laid down 
in the Mitakshara as well as in the Vframitrodaya, and 
contrary to what has hitherto been all along well understood by 
Sanskritists as the traditional true construction of these treatises, 
the Allahabad High Court have recently held that the brother’s 
son’s son should be placed Just after the brother’s son, and 
therefore preferred to the paternal uncle’s son (Kalian v, Ram, 
l.L.B.y 24 A., 128) according to the leading principle of the. 
.,Mitdkshard, that the inheritance is to go to the nearest sapinda 
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It should be observed that both the principle and the working 
out of the order of succession according to that principle, 
rest on, and are deduced from, express texts of the sages : 
Yajnavalkya’s and Vishnu’s texts on the subject give the order 
of succession down to the brother’s son (Mitdkshard 2, 1, 2 & G); 
Manu’s text cited in the Mitdkshard 2, 1, 7 and 2, 5, 2 places 
the father’s mother after the mother. Having regard to these 
texts the author of the Mitakahard which is a running com¬ 
mentary on the Ydjnavalkya’s Institutes, to the text of which 
on this subjact, reference is made in Ch, 2, Sect 5, paragrapli 
1,—places the grandmother immediately after the brather’s son. 
I am unable to understand on what ground the brother’s grand 
son can be said to be nearer than the paternal uncle’s son ; for 
according to the Hindu mode of computation the brother’s 
grandson is distant by four degrees, and the first cousin by 
three degrees only. But the real principle which underlies 
the commentators’ views on the order of succession, is the 
principle of natural love and affection moulded by the family 
organisation. 

The joint family system is the key to the order of succes¬ 
sion as it is to other branches of Hindu law. To an English¬ 
man a descendant of the brother witli whom he was associated 
during infancy must appear nearer than the paternal uncle’s 
son. But in a Hindu joint family, it is more likely than not, 
that one is associated with his paternal first cousin from his 
birth and looks upon him as a brother. It should be borne 
in mind that even now brothers often separate after they have 
got sons; and it should also be borne in mind that a man’s 
affections are formed when he is young; hence to a Hindu 
the paternal first cousin who was associated with him as a 
member of a joint family, must appear to be nearer than the 
brother’s grandson who is born when he is too old to form a 
new affection, and also when he may, oftener than not, 
be separate from the brother. So what is expressly laid 
down in the Mitikshard is perfectly consistent with the 
sentiments of the Hindus governed by the Mitdkshard. In 
Bengal the joint family may not continue so long as in the 
places where the Mitdkshard prevails; but still in Bengal 
the brother’s great-grandson is postponed to many other rela¬ 
tions. It is not clear whether the learned Jndges of the 
Allahabad High Court meant to hold that he must be placed 
just after the hrother’s grandson ; this would, however, be the 
necessary logical consequence of the rcAio decidendi of that 

H, l.—37* 
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decision. It is not correct to suppose that all the descendants 
below the grandson of the father would be cut off by the 
** stricter construction” of the Mitilkshard, inasmuch as they are 
entitled to take as sapinda.^ before the mmdnodakas accor¬ 
ding: to that construction. It is submitted that what is called 
“ stricter construction” by their Lordships, is the only construc¬ 
tion which the language of the text admits of. 

This decision however, has the ejffect of unsettling the well- 
understood order of succession in the Benercs School. The 
same order is found in the later commentaries of that school, 
namely, the Madana-Parijdta and the Vivdda-Tandava. Sir 
W. Maenaughten explains the Beneres School of the law of 
succession in same order which the learned judges of the ^ 
Allahabad High Court are pleased to describe as the order 
following from a stricter construction of the Mitdkshara, but 
which appears to be, as remarked above, the 07ily constmetion 
the passages admit of. 

11. Paternal grandmother. -But see Ao/mn v. T.L.R., 
24 A, 128. 

12. Paternal grandfather. 

13. Paternal uncle. 

14. Paternal uncle’s son. 

15. Paternal great-grandmother. 

16. Paternal great-grandfather. 

17. Paternal grand-uncle. 

18. His son. 

19-30. —Similarly, and in the same order, the paternal grand¬ 
parents of the 4th 5th and 6th degrees in ascent, and their two 
male descendants. 

31-57. Then come the remaining Sapindas ; Mit. 2, 5, 5 ; 
{Bhyah Ram v. Bhyah Uyur, ^ 3 M.I.A., 373), the order in which 
they take is not .stated, but is to bo gathered by analogy from 
the foregoing order : it appears to be as follows,— 

31-33 The deceased’s male descendants, if any, of the 
4lh, 5th and 6th degrees in descent, beginning with the 
great-great-grandson. These must be separated from 
the deceased ; for if they were joint and undivided with 
him, then they would take by survivorship in preference 
to all other heirs. 

34-37. The father’s 3rd, 4th, 5th and 6th descendants 

beginning with the fraternal nephew’s son. But I.L.R., 

' 24 A., 128 contra. 

38-41. The paternal grandfather’s 3rd, 4th, 5th and 6th 
descendants begin ning with the paternal uncle’s son’s son. 
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42-57. Similarly and in the same order, should come the 
3r(l, 4th, 5ih and 6th descendants in the male line of the 
paternal great-grandfather and of his father, grandfather 
and great-grandfather : the descendants of the nearest 
ancestor must come before those of a remoter ancestor ; 
and of these descendants, the nearer in degree will take 
in preference to one more distant. 

58-204. The Samanodakas come after the Sapindas : they 
are thirteen descendants of the deceased himself, his thirteen 
ascendants, and thirteen descendants of each of these thirteen 
ascendants—all in the male line; from these the sapindas 
are to be deducted, then the remaining 147 relations come 
within the term Samanodakas. They are tlie distant agnate 
relation. According to some, the term includes remoter distant 
relations of the same f/otra, if the relationship can be traced and 
is remembered.— Kafka v. Mathura, .35 I.A., 1 GG = 13 W.N., 1. 

This enumeration, however, is, to a great extent, theoretical*; 
for, no man can live to see and leave behind descendants 
to the thirteenth degree, of his nearer ancestors, far less of 
himself, nor even see the remoter ancestors and their nearer 
descendants. 

The order of succession amongst these appears to be 
governed by two ])riijciples, namel}^ 

(1) The de.scendants of a nearer ancestor succeed in prefer¬ 
ence to tho.se of a remoter ancestor. 

(2) Amongst the descendants of the same ancestor the 
nearer excludes the more remote. 

Bandhns. 

Bandhus or cognates come after the gentiles. While explain¬ 
ing the order of succession the Mitakshara (Mit., 2, 5, 3) says,— 
“After the paternal grandmother, the sapindas of the same 
gotra .such as the paternal grandfather become heirs,” and 
then it is observed,— 

which means,—“For, the sapindas belonging to a different 
gotra are included by the term handhu (in the above text of 
Yijuavalkya, cited in Mit., 2, 1, 2).” 

The heirs down to the great-grandfather’s son are then set 
forth; and it is then laid down that,—“In this manner is to 
be understood the succession of the sapindas of the same 
got^i {i. <?., agnate relations to the seventh degree, according 
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to the Hindu mode of computation, which is the same as that 
of the canonists.)” 

In Colebrooke’s translation of this part of the Mitdkshari, 
the term sapinda is erroneously rendered into “ one connected 
by funeral oblation.” The learned translator appears to have 
thought that this term bears the same meaning in the Mitak- 
shard, as in the Diyabhdga. 

This error in the rendering given by Colebrooke, was 
rectified by Messrs. West and Biihler, who gave in their very 
learned and valuable Digest of Hindu Law (3rd Edition, 
pages 120-122), the translation of the passages from tlie 
Achdra-kdnda of the Mitdkshara, in which sapinda relation¬ 
ship is explained for the purposes of marriage. 

It is laid down in the Achdra-kdnda of the Mitdkshar4 
(which explains the text of YAjnavalkya on marriage, 1, 52), 
that wherever in that work the term sapinda is used it must 
be taken in the sense of a “relation or one connected through 
the same body” and not in the sense of “ one connected through 
funeral oblations.” 

And while explaining the text of Ydjnavalkya ordaining 
that the intended bride should be beyond the fifth and the 
seventh degrees respectively on the mother’s and the father’s 
side, the Mitakshard says that sapinda. relationship is by this 
text limited in the said manner, and explains and illustrates 
the mode of computing the five and seven degrees. This text 
and the exposition relates to marriage only : for, it is not said 
that this difference in the number of degrees on the two 
sides, is applicable to other purposes as well. 

Messrs. West and Buhler have translated a portion only 
of the passage of the Mitdkshara, in which this subject is 
dealt with; the concluding sentence of their translation is 
misleading, which runs as follows,—“and thus must the count- 
ing (^of the sapinda relationship) be made in every case.” 

^ For, this has given rise to the error of supposing that 
this curtailment of sapinda relationship applies to inheritance 
also.^ Hence the translation of the entire passage of the 
Mitakshard has been given in pp. 52-56 supra, from which 
it is clear that the exposition of sapinda relationship therein 
given, is intended only for the j)urposes of marriage. See 
suptra, pp. 68-80, where the question as to who are included 
by the terra Bandhu has been discussed at length. 

It would appear that according to Hindu Law all relations 
are heirs; they are divided by Ydjnavalkya and the Mitakshari 
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into two classes, namely, the gotrajas and the handhus, or 
agnates and cognate.s, or those belonging to the same family, 
and those belonging to a different family ; the latter as a body 
are postponed to the former; excepting the daughter’s son. 

The fact that the Mitakshard cites the text of Vrihan- 
Manu (Text No. 2, p. 50) for explaining the sapinda and the 
samdnodaka relationship for the purpose of inheritance, shows 
that what is said in the Achdra-kaiida for the purpose of 
marriage is inapplicable to inheritance. 

Hence, the hhinna-gotra sapmdas, who are according to 
the Mitakshard included by the term bandhu, may bo taken 
to mean any relation, however distant, belonging to a different 
family whose relationship can be traced ; for, the term sapinda 
wherever used in the Mitdkshard, nmst be taken in the sense 
of one connected through the body. 

But if its meaning is to bo curtailed by taking the word 
sapinda in a limited .sense, then it should be taken to extend to 
seven-degrees on both the maternal and the paternal sides ; for, 
in the text of Vrihan-Manu as well as in the text of Manu 
(p. 50), no distinction is drawn between the two classes of rela¬ 
tions. 

The only ground for circumscribing the heritable right of 
cognate relations by curtailing the degrees of sapinda relation- 
shi{) of cognate heirs, is a curious novel interpretation of the 
grammatical comments by the two commentators of the 
Mitdkshard on the words of a text Manu cited and explained 
by the author himself of the Mitakshard, which interpretation 
is contrary to the author’s own interpretation of that text, 
which is cited where the mother’s succession is dealt with. The 
original passage of the Mitakshard and its English version 
are as follows :— 

TOTirftT f^qtfkqrT, ^ftr 

um, f^?nfiTqrT, ifa ^rmri ^ 

I 
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which means,— 

Moreover, by reason of the greatness of proinnqaUy in consequence 
of the father being a common parent to other sous also, but the mother 
being not a common parent (to sous other than their common issue),—and 
by reason of the ordinance of Manu, namely,—“To the nearest sapinda, 
the inheritance next belongs”—the succession in the first instance, of the 
mother alone is reasonable. 

Nor is propinquitif the regulating piinciplc(of the order of succes¬ 
sion) among sapinaaa (technically so-called) only ; but ou the contrary, it 
is known from (the language of) this very ordinance (of JMauu) tlv.t when 
succession to the estate opens without distinction, to ihe siondnodalcas and 
the like also (as groups of relations), propinquity alone is the principle 
regulating order. Hence, as between the pareiits, the succession of the 
mother alone is more reasonable. 

It should be observed that the author takes the word 
sapiyida in its primary sense, namely, relatio)i (supra pp. 52 
ct seq). 

The wording of the above text of Manu is very peculiar; 
the following is its literal rendering,— 

“ He who is unremote from sapinda, his property becomes 
his. ” 

This peculiar language induced the two commentators of the 
Mitakshard to offer the grammatical comments on this text for 
the purpose of explaining its meaning : supra p, 5G. They never 
dreamt that they should be understood for the first time at 
the last quarter of the 19th century to lay down a novel propo¬ 
sition of law. The discovery of the same was made by a Tagore 
^Professor of law, who puts forward the absurd doctrine that 
in order that A may be a cognate lieir of B, they should be 
sapinda of each other, as if there may be any conceivable case 
in which A may be B s sapinda, but B is not A’s sapinda. It 
is absolutely impossible, as the word sapinda is a correlative 
term, so there cannot but be mutuality in every case without a 
single exception. 

It is to be regreted that such a view should appear to be 
approved by the High Court, by reason of its being embodied 
in their judgments as obiter dictum : supra p-u 75. 

Case-law on Bandhus. —While dealing with the order of’ 
succession among bandhus, the Mitakshard (2, 6, 1), on the 
authority of a text whereof the author’s name is not mentioned) 
divides the bandhus into three classes, namely; (1) one’s own 
hdndhus, (2) the father’s bandhus, and (3) the mother’s handhuSf 
and enumerates nine relations as such, thus • 
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f Father’s sister’s son. 
One’s own handhus are his own ...|Mother’s sister’s son. 

[Mother’s brotjfier’s son. 

[Father’s sister’s son. 
Father’s handhus are his father’s ... Mother’s sister’s .son. 

[Motlier’s brotlier’s son. 

[Father’s sister’s son. 
Mother’s handhus are his mother's ... Mother’s .sister’s son. 

I INTather’s brother’s son. 

In Giridhari Lai Roy v, Bengal Government, 12 M. I. A., 
448, the Lords of the Judicial Committee held that the above 
enumeration is not exhaustive, and therefore the maternal uncle 
and the father’s maternal uncle are handhus and, a.s such, en¬ 
titled to succeed. In coming to this conclusion their Lordships 
relied upon the Viramitrodaya,—where it is laid down that the 
term handhn compri.ses also the matei’nal uncle and the like^ 
and the reason assigned is that it wouhl be improper to hold 
that their sons are heins, if they themselves, tliough nearer, 
were not so : Viramitrodaya, p. 200. 

Two other relations not falling within the enumeration have 
been held by two Full Benches of the Bengal High Court, to 
*be handhus and heirs, namely, the sister’s son in the case of 
Omrit Kumari Dchi, 2 B.L.K., F.B., 28 = 10 W.R., F.B., 7G, 
and the sister’s daughter’s .son in the ease of IJmaid Bahadur, 
I.L.R., 6 C., 119. The decision in the former case, was founded on 
the doctrine of spiritual benefiit; but it has been held in the latter 
case that in the Mitdkshard School inheritance is not based 
upon that doctrine. Tn the latter case an opinion has been 
expressed that the sister’s daughter’s son’s son is not a handhn 
nor an heir ; it is difficult to understand the principle upon which 
that opinion is based. See supra, pp. 69-7(5. 

In the case of AnaiidaBibiil.lj.li.., 9 C., 315), it has been held 
that the father’s maternal grandfather’s great-grandson is a 
handhn and heir. So also daughter’s son’s son (I.L.R., 11 M., 
287), sister’s son’s son (I.L R., 20 M., 342), mother’s maternal 
uncle’s grandson (I.L.R., 5 M., 69), grandfather’s sister’s grand- 
mn (I L.R., 12 M., 155), have been held handhus and heir.s. 

Order of succession among Bandhus —The next point for 
consideration is the order of succession amongst the handhus. 
In the Mitdkshard and the Viramitrodaya it is said, that of the 
three*,claa.ses of handhus, the first class succeed in preference to 
the other t#o, and the second before the third. You will observe 
that the first class comprises relations connected through both 
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the parents; the second, those connected through the father 
alone; and the third, tlirough the mother only: and that the 
relations of the first class are equal in degree but nearer than 
those falling under the second and the third classes. You will 
mark that the relations under the second, and the third classes 
are all equal in degree, but ditfer in sides. 

The following three rules therefore may be deduced from 
the above considerations, governing cases of competition between 
handhus. 

(1) The nearer in degree on whichever side is to be preferred 
to one more remote. 

(2) Of those equal in degree, one related on the father’s side 
is to oe preferred to one related on the mother’s side. 

(3) When the side is the same, the circumstance of one 
being related through a male and another through a female 
makes no difference. 

No light, however, is thrown by the above enumeration on 
a case of competition between a descendant, and a colleteral or 
an ascendant equal in degree, computed in the mode adopted bj’^ 
civilians; for instance, a son’s daughter’s son and a sister’s son. 

Other heirs. —When a man has no relation, then his Pre¬ 
ceptor, Pupil, and Fellow-student are in their order, entitled to 
take his estate. 

Fellow caste-people. —In default of all these, the estate of a 
Prihmana goes to learned Bnlhmanas, not to the king. But it 
has been held by the Privy Council in the case of the Collector 
of Masulipatam, 8 M.I.A., 500 = 2 W.B., P.C., 59, that the per¬ 
sonal law of the Hindus relating to inheritance, by which they 
are permitted to be governed, cannot apply when there is a 
total failure of heirs; hence this provision of Hindu law cannot 
have any force and prevent the Crown as the ultima Imres to 
take by escheat the property left by a Brdhraana leaving no 
heir properly so called, namely, a relation. 

King. —But the estate of a man of any other caste escheats 
to the king. 

Female heirs in Bombay and Madras. —The above order of 
succession is according to the Benares and the Mithila Schools, 
in which female relations, as a general rule, are excluded from 
succession, save and except the widow, the daughter, the 
mother, the father’s mother, and the paternal grandfather’s 
mother. „ 

In Bombay all the female sapindas of the same gotra are 
recognised as heirs, and they are shuffled in among the male 
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sapindaSy namely, the full sister who is placed after the paternal 
grandmother but before the paternal grandfather (Lallubhai v. 
Mankuvarhaiy I.L.R., 2 B., 445, affirmed 5 JB., 110 = 7 L A., 
212), and is accordingly preferred to a brother’s widow (I.L.R., 
28 B., 82), but not to a brother’s son : (.82 B., 800); the half- 
.sister (4 B., 188), the stepmother (11 B., 47), the widows of 
gotraja sapindas who occupy the place of their husbands, 
and the daughters of descendants and of collaterals : 4 B., 209 
and 219 ; 9 B., 31. The sister is expressly enumerated as an heir 
in a Smriti text {infra p. 299) hence her claim, is superior to 
that of other females born in the famil}’ but transferred to other 
families by marriage, who cease to bo mgotra-sapindas, such 
as the father’s sister, and are therefore post})oned to mgotra- 
sapindas ; accordinghr the father’s paternal uncle’s son is 
entitled to succeed in preference to the father’s sister : (kniesh 
V. Waghuy I.L.R., 27 B., 010. 

But an illegitimate daughter cannot succeed in preference 
to a brother’s son : Bhikya v. Babn, 32 B., 502. 

In Madras certain female relations have been recognised 
as handhm and heirs. 

The rule that female relations cannot inherit save such 
as have been expressly named as heirs, and which is followed 
in Northern India, has been departed from in Bombay, on 
the ground that the female sapiihlas are expressly" recognised 
as heirs by the following text of Manu as translated by Sir 
William Jones, namely— 

“To the nearest Sapinda, male or female, the inheritance 
next belongs.” 

The italicized words which are not in the original, but 
were interpolated by the learned translator from Kulluka’s 
commentary on Manu, were supposed to be important words 
of the text itself. And the rule lias been departed from also 
in Madras on the ground that as the Preceptor and the like 
succeed, “if there be no relations of the deceased” 

Mit. 2, 7, 1), therefore by implication female relations must 
succeed before the Preceptor and the like. Accordingly son’s 
dapghter (I.L.R., 14 M., 149), daughter’s daughter (17 M., 182), 
sister, and father’s .sister (13 M., 10), have been held heirs 
as handhus. 

The Allahabad High Court —also adopted and followed the 
above view of the Madras High Court, and held that in the 
absence of preferential male heirs, a daughter’s daughter is heir to 
bier .maternal grandfather; v. Oanesi, I.L.R., 22 A.,. 338. 
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iBut it has recently been held by the said court that females 
not expressly enumerated as heirs, cannot inherit: accordingly, 
a son’s or a daughter’s daughter is held to be no heir to the 
grandfaaher: I.L.R., 28 A., 187 and 307. 


CHAPTER VII. 

RE-UNION UNDER BOTH SCHOOLS. 

ORIGINAL TEXTS. 

t I (a) i 

irt^rwr;, w:, ii 

ttstpi wit fiir^ ^swni i 

(b) arT^in?r5rf^W’^ft^ t 

tt 

(e) g I 

??«.-!«• II 

1. (a) The lawfully wedded wife, and the daughters also, both parents, 
brothers likewise, their sons, gentiles (or agnates), cognates, a pupil, fellow- 
studepts; on failure of the first among these, the next in order is heir to 
the estate left by one who has departed for heaven without leaving malo 
issue: this rule extends to all castes.—^YAjnavalkya, ii, 136-7. 

(b) The heirs to the estate of a brahmacJiari or life long stddent, tax 
yati or ascetic or religious mendicant, and a fdnaprasfha or hermit are 
resp^ttvely, the preceptor, a virtuous pupil, and a religious brother resfd* 
ing in the same holy place.—^Y6jnavalkya, ii, 138. 

(c) But of a re*united (co-heir), a ro-united (co-heir) shall keep 
I the share'when he is deceased, orde!ive?r it if he is bora in the shs^ 
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of a son), but of a uterine brother, a uterine brother shall keep the 
share, or deliver it (to his son) if (he is) born (in the shape of, a son); 
but a re-united half brother m »y take the property, not a half brother 
(not re-united); also a (brother) united (through uterus, i.e., a full 
brother) though not rc-united may take, not the united, (i.e., re-united) 
half brother alone.—Y&jnavalkya, II, 139-140. 

These two slokas are differently construed by different commentators : 
see Viraraitrodaya, Chapter IV. 

^ I fwwt w. fwT #%fi: I 

StHTT M ii II 

2 . He who having been separated dwells together again through 
affection, with the father, a brother, or a [»atornal uncle is called re-united 
with him,—Vrihaspati. 

^ I wpm fg?rd grt ^ in t 

gi I siw: II 

3. The wealth of a person who departs for heaven leaving no male 
issue, goes to the brothers ; in their default, let the parents take, or the 
senior wife.—Sank ha. 

« I «rT ?T^ g ^^f?T i 

4. But if there be a sister of his (i.e., of the re-united person), she 
is entitled to get a share of it, this is the law regarding the estate of 
a person destitude of issue, also dostitude of the wife and the father.— 
Vrihaspati. 

^ gr^TSTTT: ii i 

5. If the deceased leave no issue, nor wife, nor brother, nor father, 
lior mother, then all the sapindas shall divide his property agreeably 
to shares {i.e., in the order of proximity).—Vrihaspati. 

KE-UNION, MITATCSHARA' SCHOOL. 

If two or more parceners after partition agree to annul the 
|lt|l|^tition and to live together jointly as before, and make a 
junction of their property with the stipulation based on affection, 
that what is mine is thine and what is thine is mine, then they 
are called re-united, and their status, re union. Mere living 
to^ethelr in one residence without junction of estate is not re¬ 
union. Intention to re-unite must be proved : see ante p. 272. 

^^ocpfding to the MiUkshard School, the circumstance of 
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two* or more co-parceners being re-united^ after separation 
from others by partition, modifies the order of succession to 
some extent. 

This variation in the order of succession is based upon no 
principle such as survivorship, or proximity of relationship, on 
which is founded the devolution of the estate of one who is 
joint or separate respective!}". 

The order of succession applicable to the estate of a re¬ 
united person is entirely based on the above texts and a few 
others repeating the same thing, which are construed by the 
Beneres School to lay down an order different from the ordinary 
one. From the Mitakshara and the Vi'raniitrodaya, is deduced 
the following 

Order of Succession :— 

i~3. Son, grandson and great-grandson -inherit as in the 
ordinary case of succession, whether they are separated or 
re-united. A son who is re-united cannot claim preference to 
another who remains separate. 

Because the above text of Yajnavalkya, [1. (c)] contain¬ 
ing the rule giving preference to a re-united co-parcener, forms 
an exception to the rule contained in the text [No. 1. (a)], 
relating to the order of succession ; and as the rule applies to 
the estate of a person destitute of male issue; therefore the 
rule itself does not apply to the male issue; hence, the excep¬ 
tion also, to the rule, cannot apply to the male issue who are 
therefore entitled to iidierit per Hthpes whether re-united or 
not. For, separation or rc-union of father and son depends on 
the disagreement or agreement of the female members, and 
not on the father’s affection or on its absence. 

4. Re-united whole brothep- 

5. A re-united half-brother, and a separated full 
brother jointly succeed ; in default of the one, the other takes 
the wliole. 

6. Re-united mother. 

7. Re-united father. 

8. Any other re-united co-parcener. 

9. A half-brother not re-united with the deceased. ' 

10. The mother not re-unlted with the deceased. 

11. The father not re-united with the deceased. 

12. The widow. 

^13. Daug^hter. 

14. Daughter’s son. 

15. Sister. « ^ 
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Subject to this modification, the succession goes to the 
sapindas, the samdnodakas, the bandhus and the rest, as in the 
ordinary order of succession, explained in Chapter VI. 

A great deal of misconception appears to prevail on the 
subject of re-union ; it is difficult for one who has no access to 
the original treatises, to clearly understand the law of re-union 
which seems to be arbitrary in character. 

It is thought by some that survivorship applies to the estate 
of re-united co-parceners (20 W.K., 197; LL.K., 17 C., 33). 
But this is evidently a mistake : for, there cannot be any doubt 
that a re-united half-brother, and a full-brother not re-united but 
remaining separate, succeed jointly to the estate of a re-united 
co-parcener; nor can there be any doubt that a separated full- 
brother of a person who became re-united with the parents or 
the paternal uncle, is entitled to succeed to that person’s estate 
in preference to the parents or the paternal uncle who became 
re-united with him. Hence, it is clear that bv re-union there 

%f 

is merely a mixture of the shares of those forming it, but the 
unity of their titles is not effected thereby, and so they become 
tenants-in-common having community of interest, but not joint- 
tenants having the benefit of survivorship. 

It should moreover be observed that the advantage derived 
from being re united is a personal privilege, which cannot be 
claimed by the sons of the re-united co-parceners although 
living jointly ; for, re-union pi’e-supposes jointness and parti¬ 
tion ; hence, a re-united co-parcener is one who had been origi¬ 
nally joint, then separated, and afterwards became fe-united 
through affection with anothei- co-sharer, by annulling the 
previous partition and mixing up their shares, and agreeing to 
live together as members of a joint family. Hence the very 
person who was joint at first, then separated, and then agreed 
to annul the separation and to become joint over again, is to be 
understood by the term “re-united.” This is what is laid down 
by the above text of Vrihaspati (Text No. 2). Suppose, for 
instance, three brothers forming members of a joint family, 
separate from each other, then two of them become re-united, 
subsequently each of them has a son born to him, then all the 
brothers die one after another, each leaving a son behind him 
the two sons of the two re-united brothers continue to live 
joint, then one of them dies leaving the two first cousins with 
one of whom he lived jointly, while the other was separate : 
here the two first cousins living together cannot be called “ re¬ 
united” ; hence both the surviving cousins are entitled to succeed 
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to his estate according to the ordinary law of succession, the 
one living jointly with the deceased cannot claim preference, 
as he was not re-united. But see contra^ Ahhai v. Mangal, 
LL.R, 19 C.. 634. 

The view expressed above appears to be approved by the 
Judicial Committee in the case of Ba/abuxv. RuJcmahai, (301. A., 
130), in which it has been held (p. 272) that a re-union in 
estate properly so called can only take place between persons 
who were parties to the original partition. Their Lordships 
refer to the text of Vrihaspati cited in the Mitakshard ch. 2, 
sect. 9, as supporting that proposition. 

The Mitdkshard appears to limit re-union to the relations 
mentioned in that text of Vrihaspati, w'hile the text of Ydjna- 
valk^a appears to predicate it of all relations that may be 
parties to partition. The latter view is maintained in the 
Vi'raraitrodaya, Vrihaspati’s text bein^ taken as illustrative. 
The aforesaid order of succession applicable to the estate of a 
re-united person, is not found in its entirety in the Mitdkshard, 
but is laid down in the Viramitrodaya which is held by the 
Judicial Committee to be declaratory of the law of the Beneres 
School: 12 M.I. A., 448. 

There is also a good reason for considering the privilege to 
^be personal and not heritable, for instance, two of three 
brothers may like each other and dislike the third, so they 
cprae to a partition and then the two become re-united. Now 
it is quite possible that each of the two brothers who dislike 
the third, may love his children in the same manner as the 
children of his re-united brother. Therefore the attachment 
being personal, the preference also should be of the same 
character. 

It is worthy of remark that when a member of a joint 
family, re-unites with another member after partition, it shows 
that he does not repose much confidence in his wife, nor does 
he feel love and affection towards his daughter and her son, if 
he has any ; for, the effect of re-union is to postpone the wife, 
the daughter and the daughter’s son to a few of the agnatic 
relations. The legal incident of re-union again, that a brother 
succeeds in preference even to the parents shows that nearness 
of relationship is not the criterion of preference; But at the 
same time it shows that while the preference assigned to a 
brother cannot but be agreeable to the parents, it appears to be 
based on natural love and affection, as it excludes other remoter 
r^-ufilted relations such as the uncle or the nephew. 
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BE-UNION UNDER DAYABHAOA SCHOOL. 

The above text of Ydjnavalkyi is explained in the Daya- 
bhdga to mean that when there is a competition between claim¬ 
ants of equal degree, then if any of them is re-united and 
the rest are not so, the re-united parcener will take the heritage 
to the exclusion of those who are not so. According to the 
Ddyabhdga, the above texts dc not lay down a different order 
of succession applicable to the estate of a re-united co-parener: 
D.B., xi, V, 10-11 and 38-39. 

The above text ofVrihaspati is explained in the Ddya- 
bhaga Ch. xii., §§3-4, to curtail the operation of the rule of 
preference on account of re-union, by limiting it to the three 
sets of relations mentioned therein, namely, father and son, 
brothers, and uncle and nephew. 

So that according to the Ddyabhdga, if the claimants for 
inheritance be either two or more sons, or brothers, or paternal 
uncles, or fraternal nephews, and any one of each of these 
sets of heirs be re-united, then he is to be preferred to another 
of that set, who is not re-uiiited. But if the deceased was 
re-united with any other relations than the four mentioned in 
Vrihaspati’s text, then the legal incident of preference for 
re-union does not apply to them ; such relations whether re¬ 
united or not, are entitled to succeed together. 

The case-law —appears to modify the law of re-union as 
laid down in the Ddyabli^ga, by holding that the privilege 
extends to the sons of the brothers who became actually re¬ 
united: 1 Hyde, 214; 5 W.R., 249; 3 B.L.R., A.C.j., 7; 
I.L.R., 19 C., G34. In the last case Justice Ghosh examined 
all the passages of the Ddyabhdga bearing on the subject of 
re-union; and the learned judge while holding that there cannot 
be a re-union between two agnatic first cousins so as to be 
attended with the legal incident of preference, thought himself 
constrained to follow the previous decisions and hold that the 
son of a re-united brother is entitled to preference to the son of 
a separated brother, although the former was not re-united in 
the legal sense. 

But it should be remarked that if the separated brother had 
been alive, he would undoubtedly have succeeded in preference 
to the re-united brother’s son; for, re-union gives preference, 
only when the claimants are of the same degree. 

The previous decisions, however, appear to be overruled 
^by the recent <^e of Balahux \\ Buhnahaif (30 I.A., 130) 
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already noticed {p. 302), in which the Judicial Committee have 
enunciated the right view of tlie law of re-union. 

Justice Mitra, however, has in a recent case got round this 
decision, and practically followed the current of decisions of 
the Calcutta High Court, noticed above, by holding tliat a 
nephew whose father was re-uiiited and who was, in conse¬ 
quence, living, after his fathers death, jointly with his father’s 
re-united brother, was entitled to inherit his estate in prefer¬ 
ence to a se[)arated nephew who was the son of his separated 
brother : Akhay v. Hari, I.L.R., 35 C., 721 = 12 W.N., 511. 

The principle enunciated is, that a blind adherence to the 
doctrine of spiritual benefit is not reasonable, nor supported by 
the Diiyabhdga itself; and that doctrine should not, therefore, 
be deemed to be the only guide for the decision of disputed 
questions even in the Bengal school: but propinquity, jointness, 
and natural love and affection, and the like principles consist¬ 
ent with natural justice should bo considered and followed 
in deciding priority in the order of succession ; the Mitdkshard 
also affords a guide and should be followed, where the Ddya- 
bhdga is silent. 


CHAPTER Vm. 

DAYABHAGA JOINT FAMILY. 

The Mitakshara —is universall}’' respected and accepted as 
of the highest and paramount authority, b}’^ all the schools 
except that of Bengal where it is received also as of high 
authority yielding only to the Ddyabhaga in those points 
where they differ. The Mitdkshard law .should therefore be 
followed in Bengal where the Ddyabhdga is silent. 

Points of difference between Mitakshara and Dayabhaga.— 
The cardinal points of difference between the two schools are as 
follows:— 

. 1. Heritage according to the Ddyabhdga bears its proper 

sense and means property in which a person’s right arises by 
reason only of his relationship to the former owner, on the 
extinction of his light by natural death, or civil death such as 
degradation from caste for the commission of a heinous sin, or 
renunciation, and retirement from worldly affairs by the adop¬ 
tion of a religious order : Ch. i, paras. 5, 31-34. Seeanie p. 58, 

2. Right by birth is not admitted; hence, heritage is in 
all cases obstructed t and never unobstructed. See an^e.p. JL99,., 
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It should, however, be specially noticed that there is no 
difference at all between the two schools as to heirship which 
is, founded on relationship only: whoever therefore is heir 
under the Mitdkshar^ school must be heir also under the Ddya- 
bhdga school; the order of succession only being different to 
a slight extent. A blind adherence to the doctrine of spiritual 
ben^t, introduced for the first time, by the founder of the 
Bengal school as one of the reasons, and a very strong one, put 
forward by him in support of the change in the mode and order 
of devolution of inheritance among the relations recognised as 
heirs by both the schools, has misled the judges of the 
Calcutta Hight Court in expressing an opinion as an ohitur 
dictum^ nam^y, that the sister’s daughter’s son is not an heir 
in the Bengal school upon the ground of his incapacity to 
confer spiritual benefit: {Kn.dina w Govt.^ 12 W.N., 453). 
The learned Judges failed to underftand that the doctrine may 
be rightly held to be a ke}^ to the order of succession^ but not 
to inheritance ; for, if that were so, no samanodaka could 
succeed as heir in tlie Bengal school. 

3. Two or more persons jointly inheriting property become 
tenants-in-coinmon, and not joint-tenants in any case; ante p. 59. 

4. The Ddyabhaga doctrine of the co-heirs’ tenure of joint 
heritage is, that each co-parcener’s right extends to a fractional 
portion only of the inherited property, in other words, to that 
fractional share which should be allotted to him if there were 
an immediate partition made. Hence it differs from that of 
the Mitdkshara, according to which the right of each co-heir 
extends to the whole of the property: D.B., Ch. I, para. 7. 

5. The legal incidents deduced from this doctrine are, that 
a co-sharer can alienate his share without the consent of the 
rest, (D.B., ii, 27), and that survivorship cannot apply to the 
undivided share of a co-heir. 

6. Partition ^accordingly means, manifesting or making 
known that unknown and unascertained fractional share, in 
which alone the heritable right of co-sharers arose when the 
succession fell in, and which was undetermined during the joint 
state; D.B.,'i, 8-9. 

It should, however, be observed that community of interest 
is the common feature of joint families in both the schools. 
But in Bengal the titles of co-heirs homg distinct, the mere 
definement of i^ares by numerical division would not amount 
to partition as under the Mitakshard, according to which co- 
pareeirpra have one common title ; they are, therefore, deemed 
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jomt‘tenant8 in the one school, and ienants-in-common in the 
othe|j» Hence ascertainment of shares that are well defined 
from the commencement of title, would not amount to parti¬ 
tion under the Dayabhdga, the real test being the cessation 
of the community of interest : intention to separate must other¬ 
wise be proved : Bata v. (xopal, 5 L. J., 417. 

7. As regards ancestral property, a son does not acquire 
an equal right during the father’s life, so as to compel the 
father to make a partition of it against his will: D.B., ii, 8. 
Partition of ancestral property can take place during the 
father’s life only by his desire, and after the mother is past 
child-bearing: D.B., ii, 7. On partition of ancestral property 
the father is entitled to two sliares, and not to a share equal 
to that of a son as under the Mitakshard; but he cannot 
claim more than a double share : D.B., ii, 20, .35-73. 

But the father cannot alieiiate ancestral immoveable 
property (D.B., ii, 2.3), excepting a small part (D.B., ii, 24), 
nor a corrody (D.B., ii, 25). He is com[)etent to alienate the 
ancestral immoveable property only for the support of the 
family and not otherwise: D.B., ii, 20. 

Nor can the father make an unequal distribution of the 
ancestral property among his sons : D.B., ii, 70. 

The father’s estate in the ancestral immoveable property, 
therefore, is similar to the widow’s estate in the husband’s 
property. 

Although a son cannot demand partition of the ancestral 
property as against the father, he is certainly entitled to 
maintenance out of the same : D.B., ii, 23. 

8. The father making a partition of the ancestral property 
during his life is entitled to a moiety of a son’s self-acquired 
property, and to two shares of any property acquired by a son 
with slight aid from the family funds, but principally through 
his personal exertion, that son getting two shares and the rest 
one share each; D.B., ii, 65-72. 

9. The father may make an unequal distribution of his 
self-aotjuired property among his sons, and Y®tain as much as 
he chooses of such property, but not of ancestral property: 
D.B., 11% 74-76. 

Daysbhaga law changed, how?— While dealing with the 
texts (.see mpm p. 182 & infra pp. 308-310) upon the 
authority of which the Mitakshard maintains the co-equal 
right of father and son in ancestral property, Jfmiitavdhana 
says that the intention of tho.se texts is not to declare father 
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and son joint owners so^as to jnake their shares equal on parti¬ 
tion, or to entitle a son to acquire equal right to ancestral 
property during the fathers life so as to enforce a partition 
against the father’s will; but the intention is that a grandson 
becomes entitled to a predeceased son’s ri^ht, and that the 
father is not entitled to make an unequal distribution of such 
property among his sons, nor to alienate ancestral immoveable 
property except for the support of the family; and although 
he maintains that the father is entitled to two shares out of 
the ancestral property, if a partition be made by him ; yet he 
admits that he is not entitled to take more than a double share 
out of the ancestral property. 

From what he says it is clear that the father is not absolute 
owner of the ancestral immoveable property : he is not entitled 
to take more than a double share on partition, and in other 
respects his right therein resembles the right of the Hindu 
widow in the husband's estate. It is also clear that the sons and 
their wives and children are entitled to maintenance from the 
ancestral property which is declared the hereditary source of the 
maintenance of male descendants and their family, and therefore 
inalienable except for their maintenance : D.U,, ii, 22-2G. 

Ji'mutavdhana then controverts the Mitdkshard doctrine of 
incapacity of a co parcener to alienate his undivided share 
without the con-sent of the other members of the joint family, 
and maintains that he is competent to deal with his share 
according to his pleasure without reference to his co-parceners, 
if he is otherwise authorized so to do : D.B., ii, 27. The text 
requiring the consent of co-sharers is, according to him, intend¬ 
ed to prohibit transfers to a person of bad character, the 
introduction of whom as a co-.sharer would put the other 
members of the family to difficulty; it is not intended to invali¬ 
date an alienation; H.B., ii, 28. 

He then maintains that the father may transfer his self- 
acquired property in any way he pleases, without the con¬ 
currence of his sons, notwithstanding a text of law to the 
contrary, which must be construed to impose a moral duty, and 
not a legal restriction so as to invalidate an alienation actually 
made by the father; for, the nature of the father’s absolute 
ownership ih his self-acquired property,—or the capacity to 
deal with such property according to his pleasure, which is the 
legal incident of ownership,—cannot be altered b^ even a 
hundred texts like the one prohibiting alienation without th^ 
sons’ oonseat; B.B., ii, 29-30. 
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Herein the author of the DdyabMga is said to lay down 
the doctrine of Factum valet: see supra, p. 17. 

By au improper extension of this doctrine of Factum valet 
our courts of justice have come to the conclusion that the father * 
is the absolute owner of the ancestral property, so that there 
is no distinction between a father’s self-acquired and ancestral 
property as regards his right of disposing of the same either 
by an act inter vivos or by a will, and that a son has no right 
exc^t that of maintenance : Tagore v. Tagore, 18 W.R., 359. 

The process of reasoning by which this conclusion is arrived 
at, appears to be, that as the sons have no right to enforce 
partition of ancestral property, therefore they have no right to 
the property which is accordingly vested absolutely in the 
father; the father therefore is the owner of the property, and 
as such has the capacity to deal with the property according to 
his pleasure; and this capacity cannot be altered by the text* 
restricting his power of alienation. 

But this argument is fallacious; for it might as well be 
argued that a reversioner has no right to the property inherited 
from her husband bjr a Hindu widow during her life; the estate 
is absolutely vested in her, no part of it being vested in any 
body else ; therefore she has the capacity to deal with it accord¬ 
ing to pleasure; and this capacity cannot be altered by 
the text^estraining her from alienating the same. 

The two cases are exactly parallel; there is no dijfference 
between them in principle; and the error has been induced by 
not bearing in mind the broad distinction between self-acquired 
property and inherited property ; in the latter case the nature 
of the right taken by an heir is defined and limited by the 
passages of the law of inheritance conferring such right. As 
regards the ownership of self-acquired property, its nature and 
character can by no means be affected by the existence or non¬ 
existence of a son. But as regards inherited property, the 
restrictions and limitations on the father’s power of disposal are 
of the same character as those imposed on the widow. 

The texts on ancestral properly —cited in the second chapter 
of the Ddyabhiga in which ancestral property is dealt with, 
and the author’s explanatory comments on them show that tho 
•father takes only a qualified and not an absolute estate "in tho 
same. They are as follows,— . 

k I finrrwfl'^t'nT in i axii fift 

1. Whatever land is acquired by the father’s father, or a colrody or a 
^^ttel: therein the ownership of father and son is aatoe,’*—yAjnavatli^ 
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The author df the D&yabhiga after having endeavoured to explain 
away this text) interprets it to intend that the father is not entitled 
to make an unequal distribution of ancestral property, as he can of 
^his self-acquired property (D. B, ii, 9 and 15), as appears from tho 
following text of Vishnu,— 

2. “ If a father separates his sons from himself, his own will (regulates 
the distribution) in (respect of) his self-acquired property; but in the 
property inherited from the father’s father, the ownership of father and 
son is equal.” 

The author is constrained to admit that a father has no right to make 
an unequal distribution of such property, among his sons, because the 
ownership of father and son is equal. All that he maintains is. that 
these texts cannot be s) construed as to mean that the father is entitled 
to the same share as a son, or that a soi' can enforce partition against 
his will: D.B., ii, 16 and 17. 

• 

11 »fFw5iiT4*nsiT«Tf fqfrr i ^ n f<T?Ti ii 

3. * Of the gems, pearls and corals the father is master of even all; 
but of the entire immoveable property neither the father nor the father’s 
father is so.”—Yajnavalkya. 

The author says that this text refers to ancestral property; as the 
father’s father is mentioned. 

The author maintains that according to this text, a father is in- 
conipetent to alienate immoveable property, excepting a small portion 
provided that such alienation is nut incompatible with the maintenance of 
the family; the prohibition applies also to a corrody and a slave; but he 
can alienate the whole property, if the himily cannot be supported without 
80 doing; D.B,, ii, 22-26. 

Then tho author maintains that when a person is otherwise legally 
competent to alienate, as for legal necessity affecting the family when 
the property is ancestral ; and according to his pleasure when it is his 
self-acquired, the texts requiring con.scnt of the co-parceners in the former 
case, and of the sons in the latter, shoul«i be held to impose only a moral 
obligation, but not to invalidate an alienation actually made without 
such consent ; because the natare of a thing cannot be altered by a 
hunchred such texts, as those requiring consent of other persons: by 
‘ ” thing” is meant capacity to alienate: D.B., ii, 27-31. 

8 I g fhm i if sifn: i 

t 

4. '* But at a partition made in his lifetime, tho father may take a 
<}ouple of shares:—(Vrihaspati). “The father making a partition may set 
jkpttrt two shares for himself —Niradn. 

• The author cites these texts to support his position that the father 
if entitled to a double share ont of the ancestral property, if he chooses 
Iff-feporole himself from his st^s : D.B., ii, 85. 
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The author then goes on addueing arguments in support of his 
position that the father is entitled to a double share not only out of 
the ancestral property,—(D.B, ii, 3G-()4) butniso out of a son’s property 
acquired with the aid of family funds. And he maintains that a father, 
is entitled to a moiety of a son’s self-acquired property without such aid. 

In the course of the argument the following text of Vrihas^mti, 
is cited,— 

^ j 1 ?^ fqniaftqT^ WfnX flqi i Nfai f*i 'qnwrd fqg; hnn ^ ff « 

5. “In property acquired by the piternal grandfather, immoveable 
likewise moveable, the parecnershipof father and son is declared same — 
Vrihaspati. 

The author says the meaning of this text is. not that the shares (of 
father and son) must be equal, but that the parcenership is same i.e., 
equal, so the father cannot make an aneqaal distribution at hia j)leasure 
as in his self-acquired property ; D.B., ii, 5). 

Then the author again cites the above text of Vishnu (Text No. 2) 
and explains it thus,— ■* 

“The meaning of this text is,—“In the ease of his self-acquired pro¬ 
perty whatever the father desires to reserve whether a moiety or two 
shares or three, all that is permitted to him by the law, hut not so also in 
the ancestral property." D.B., ii, (Jo. 

After referring to other arguments (D.B., ii, ()5-72) the author sets 
forth his conclusion thus,— 

“Therefore the meaning of the texts is, that a father himself may 
take a double share of the property descended to him in the regular 
courae of inheritance from the ])atcrnal ancestors, as well as of the pro¬ 
perty acquired by a son: he is not entitled to more than two share even if 
desirous. But of his self-acquired property he may take as much as he 
jdcases.”—D.B., ii, 73. 

It is difficult to understand how after a perusal of the 
above passages of the Dayabh^ga, specially the last, can it 
be reasonably said that there is no distinction between the' 
ancestral and self-acquired properties in Bengal as regards 
the father’s power of disposal over the same. 

The author of the Dayabhdga, has, notwithstanding his ' 
endeavour to explain away the texts which declare equal owner¬ 
ship of father and son in ancestral property, and to indicate at 
one place that the ownership thereof is exclusively vested in 
the father, has, however, been constrained by reason of the 
above texts to admit some right of sons therein, by virtue of 
which the father’s right is qualified, to such an extent that 
he can neither alienate nor make unequal distribution according 
to his pleasure, nor appropriate absolutely more thajU two 
shares. All this is abundantly clear from the above passagea 

III is inexplicable how in 1831 long after the publicatioa 
of Colebrooke’s translation of the Diyabhiga the Judges of 
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the Sadder Dewany could return to the Supreme Court the 
following certificate,— 

“On inntnre consideration of the points referred to us, we are unani¬ 
mously of opinion that tlie only doctrine that can be held by the Sudder 
Dewany Adawlnt, consistently with the decisions of the Court and the 
customs and usages of the people, is. that a Hindu, who has sons, can 
sell, give, or pledge without their consent, inimoseable ancestral property, 
situated in the province of Bengal; and that without the consent of the 
sons, he can, by will prevent, altei or affect their succession to such 
property."—Mayne § 372. 

We are not aware what evidence there was of the customs 
and usages of the people, referred to by the Judges. But 
the people of this country tenaciously adhere to their customs 
and usages, and tliey are still found to believe that tliere is 
a distinction between ancestral and self-acquired properties 
as regards father’s power of alienation, sucli as is apparent 
from the .Daj’abhdga itself, and that it is conducive to the 
welfare and well-being of their society, notwithstanding the 
contrary’ view of the courts. 

But 5 ’ou must bear in mind that the above view propounded 
by the Judges of the Sudder Dewany has since been accepted 
and followed, and is now the law on the subject in our Courts of 
Justice. 

Hardship when old father merged in young wife. —Whatever 
may be the theoretical view of the father’s and the son’s right, 
practically there is no distinction between a Milakslmrd and a 
Diyabhdga joint family as regards tlie actual enjoyment of the 
family property by sons. As a man cannot have a better friend 
than his own father, the above change of law does not prejudi¬ 
cially affect sons in Bengal in the majority of cases. But there 
are a few instances in which a great wrong is done to sons by 
fathers under the undue influence of their young wives, to pre¬ 
vent which the restriction on the father’s power over ancestral 
property is imposed by Hindu law which our courts of justice 
ought to etiforce in order to reihedy the gross iniquity unjustly 
perpetrated by uxorious fathers on their innocent sons. 

It is worthy of remark that whatever view of Hindu law 
may be taken by our Courts of justice, the people are governed 
by their old custbms, habits and manners. It is a notorious 
fact that Hindus are still married by their fathers, at a time 
when they cannot, and do not, earn their own maintenance, and 
tM the family property is looked upon as the hereditary 
source of maintenance of the sons and their wives and children. 
It sometimes happens that the first wife of a man dies after 
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presenting him several sons, the man then marries a girl df 
tender age, as grown up maidens are rare among Hindus. The 
children oy the deceased wife look upon their stepmother with 
jealousy, and presuming upon tlie unusual affection naturally 
felt and shown by thf father for his deceased wife’s children, ns 
he is to them both father and mother, they do sometimes ill- 
treat and even insult her, when she is young. This ill-treat¬ 
ment and insult make deep impression on her young mind, and 
she takes her revenge when hlie has by her charms of youth 
gained complete influence and ascendancy over her husband 
who must be considerably older than herself,—by alienating 
the heart of her husband from them, more especially if she has 
herself become mother of children. And oil this ultimately 
results in a deed or a will whereby the sons by the deceased 
wife are either disinherited or cut off with a trifle. As this 
iniquity is the consequence of the erroneous view of the D4ya- 
bhdga law, our Courts of justice are called upon to remove the 
mischief introduced by them, which they may very easily and 
justly do, by setting aside the perpetration of the iniquity by 
declaring the transaction invalid on the ground of the same 
being in excess of the father’s power over ancestral property, 
and also on the ground of undue influence, which is usually 
exercised by wives over husbands considerably older than 
themselves, and of which a typical instance is, according to 
popular notion, depicted by the great Hindu bard Vdlmiki in the 
well-known Rdmdyana. The exile of Prince Rdma, the eldest 
and beloved son by the senior wife, to live in forests like an 
ascetil for a period of fourteen years, was ordered by his father, 
the King Dasaratha, at the instance of a junior wife, although 
his love for the prince was so great that he died of the grief of 
the separation from that prince who in obedience to his father’s 
desire did piousljr and cheerfully leave the palace the instant he 
was informed of it, and went away for carrying it out as a filial 
'duty. And the reason assigned for this extraordinar^y conduct 
of the king is imagined to be, that his love for the prince was 
eqiud ta that of life, but he loved the prince’s stepmother the 
younger ^ueen nwre than his own life. This is embodied in 
thb following popular maxim— ^ 

iw I 

#hich means,—“ An old man’s young wife is dearer to him Ifcm 
even hii own life.” 

Althou^ the prince’s exile jmd the king’s death were i^ll^ 
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tq ^be kjng's hjgh sense of moral obligation for the fulfilment 
pf promise which had been made by him to grant tpp 
regijipsts pf tbp queen as a reward for her valuable serviqe§ 
(Ipring bis illness, and present a high ideal of the sacredness pf 
prqipfses, yet the popular estimate of the king’s conduct is thp 
efept pf what is usually observed in practice, nainply, ffip 
pernicious influence of young wives over their old husbapds. 

If our Courts of justice do, having regard to the character 
pf the people, take this undoubted undue influence as undpe 
influence in the legal sense, they would certainly do justjpe 
in m^oy hard cases owing their origin to a misapprehension 
pf the law, which appears to have been caused by Colebrpoke’a 
inis-translation of some passages of the DdyabhAga, bearing pp 
the subject: see Note at the end of this chapter. 

Jp|nt *** Bengal. —Although the joint family sysfem 

which js the normal condition of Hindu society, prevails ip 
Pcpgal in the same manner as in other provinces, and although 
the real difference between the two schools, with resppet tp 
ancestral propert 3 % is, that the author of the Ddyabhdga, with 
a view to prevent the growth of disobedience in sons, deprived 
the sons of the right of enforcing partition against the father’s 
will, and further provided two shares for the father in case 
he made a partition during his life, w'hilo at the same time 
the author deprived the father of the power of capriciously 
and whimsically doing any injustice to the sons by declaring 
him incompetent to alienate, or to make unequal distribution 
of, the ancestral property, or to take more than a double share 
on partition ; yet, according to the view taken by our Courts pf 
justice with respect to ancestral property, there cannot be a real 
jpipt family consisting of father and sons during the father’s life¬ 
time, inasmuch as joint property which is the essence of the 
conception of joint family, would be wanting to make them joint. 
Nor can there be, according to the modern view, a real partition 
during the father’s life; for, it must now mean neither iporp 
por less than a gift of the property by the father to his sous, 
ppe Sqrada v. Mahanariday I.L.B., 31 C., 448. 

So the position of affairs has become anomalous, owjug to 
tl^e divergence between actual pfaetjee and legal theory, ^ut 
fivil epnsequenpes that might otherwise arise, arp ip the 
IBaififUy pf iustanees prpypnted by the natural love apd ptfpp- 
pf f father for bis sops, the regard to which appear^ tp 
Wp the courts pf justice to confer op fathers, rigllt^ 

ppf thepi \>:y the pomipentaries op Hipdu law. 
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But when a son acquire.s property with or without the 
aid of the family property, then a father and his sons may 
be joint as regards such property. For, the father is, accor¬ 
ding to the D4yabhdga, entitled to a moiety of his son’s 
acquisitions even when made without any aid of the family 
property, and two shares of such property when acquired 
with the aid of his estate, the acquirer being entitled to two 
shares, and each of the other sons to one share: Lai v. 
Swaima, 13 W. N., 1133. The right of the other sons in thfe 
latter case is the same, whether partition is made during the 
lifetime of the father or after his death. The latter rule can 
be accounted for only on the assumption of son’s interest in 
ancestral property of the family. 

The father, however, must, if he wishes to take a share 
of his sou’s acquisitions, be willing to divide his property, 
if any, whether ancestral or self-acquired, according to the rules 
laid down in the Dayabhdga, which are now to be regarded 
as directory in other respects. It should be borne in mind that 
the question of shares arises only when there is disagreement, 
and in consequence disruption of the family by partition follows. 

It is after the death of the father, that the sons may 
agreeably to the modern view of ancestral property, really 
become members of a joint family. According to the theory 
of the Bengal School they become tenants-in-common, 
and not joint-tenants, in respect of the estate inherited by 
them from their father ; but still their interests remain common 
as long as the family continues joint, community of interai being 
the criterion of jointness in both the schools. The agreement 
forming the foundation of Re-union, proves the true nature 
and character of joint family property under the Bengal school 
notwithstanding the title of the co-heirs being in severalty, 
namely,—“ IJiThat is thine is mine, and what is mine is thine.” 

As tegards what constitutes joint property, the enjoyment 
of the same by the members, the management of the same, the 
manager’s powers and the presumptions, the law appears 

f enerally to be the same in the Bengal School as under the 
litdksliard. But see 31 C., 448, and 7 W.N., 725. 

Joint acquisition and throwing into common stock. —There 
cannot be any doubt that joint families do exist in Bengal 
consisting of father and sons. The view taken by the courts, 
of anobstral property, which is contrary to the true intent of i|ie 
D4yabh4ga, has made it almost impossible that there should 
a joint family of father and sons, unless they have joint 
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property acquired otherwise than by inheritance; although 
this view is contrary to the actual usages prevailing among 
the Hindus of Bengal. But the view taken in some recent 
cases by the Judges, of what is really either joint acquisition, 
or thrown into the common stock, under all the schools of 
Hindu law, is most anomalous and is likely to put an end to 
the joint family system in Bengal. A father purchases a 
piece of bare land by paying two hundred rupees as its price, 
one of the sons builds a house thereon apparently with the 
father’s acquiesence, if not consent, at the expense of two 
thousand rupees out of his self-acquired money, and the 
house is treated and used as the joint family dwelling house 
of the father and all the sons : in these circumstances there 
cannot be any doubt that under the principles of Hindu law 
of joint families, the father as well as the sons would be 
entitled to the property, on the grounds of its being joints* 
acquisition of the father and the son and of its being thrown 
into the common stock by reason of the enjoyment by all 
the members of the joint family as their family dwelling-house 
and joint property. The real test being the hopes and expecta¬ 
tions raised by the conduct and treatment of the members 
by whom the property was acquired. But the learned judges 
decided the case as if it was one between strangers, without 
at all taking into consideration the law and usages of Hindus 
constituting a joint family: Bijay v. AsJi% 13 W.N., 396, 
purporting to follow Dharmadas v. Amidya I.L.B-., 33 C., 
1119 = 10 W.N., 765 = 3 L J., GIG, which did not decide the 
question of title between the father and the son. 

In the latter case what was held is, that a son building 
some rooms in the ancestral dwelling house with the father’s 
consent, is not on that account entitled to reside in the house 
against the father’s wishes when the peace of the^ family was 
disturbed by continuous family feuds caused by his two wives, 
which could be restored only by his leaving the house. 

Partition. —Beal partition may take place only after the 
father’s death. It may take place at the instance of a 
co-sharer (D.B., i, 35) who has an interest in the 
family property according to the rules of succession, that 
apply to all cases without any such distinction as there is, 
under the Mitikshar^, based upon joint ness, separation or 
re^union. 

If the owner dies leaving male issue him surviving, then his 
son, a predeceased son’s son, and a great-grandson whose fatbcf 
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ittid, giFktidftttlier are both prtedfeceslsed, are entitled td the featlite 
liHd tiiay claim a partition. 

i*artitibh amongst the male descendants is to be made pei* 
dlipeSy and not per capita. 

Midden Sister. —When partition is made by sons after the 
death of their father, their maiden sister is not entitled to a 
quarter share as in the Mitdkshara School, but only to maintlin- 
apcia until her marriage, and to the expenses of her martdagei 
tvhicK cannot exceed a quarter share where the property Is 
small. See ante p. 270. 

Mother’s share. —When the sons left by a man are all full 
brothers, and their mother is alive, then if partition is made by 
them, she is entitled to a share equal to that of a son. The 
mother’s share is liable to be reduced if she has received stH- 
dhan property from her husband or father-in-law, in the same 
' way as under tlie Mitdkshard. But if her stridhan so received 
exceeds what is receivable by her as her share, then she does 
hot get an}’^ share, but retains her stridhan. But the step- 
htOtherj if any, is not entitled to any share, but to maintenance 
bhiy; See ante p. 268. 

A mother who has inherited the share of a son as his hhit 
is nevertheless entitled to another share on partition by her 
Shtyiving sons, at which she gets one share in her own rignt, 
^hd another as heiress of her deceased son: Poorendht 
V: ISni: He^iangini, I.L.R., 36 C., 75 = 12 W.N., 1002. 

But if the husband by his will makes express gift Of his 
estate to his sons in such a manner as to distribute his estate 
among the sons, and provide maintentance only to the motifer 
Of the sons, then the mother cannot claim a share on actual 
dlyisioh of the estate by her sons. When, however, there is 
rtO express gift to the sons by the husband’s Will which merely 
difbOtS the executrix to divide the testator’s properties athohg 
his Sons in equal shares, the direction was not cottstrhed tO 
operate as ah' express gift., biit to intend postponeitieht Of 

f aftition until attainment by this youngest son of his 21 si year: 
bid I.L;R, 36 C., 75 ; 12 C., 165 ; 15 C., 292 ; 17 C., 886: 
Nature of mother’s right in the share; —The share which iriO 
hiOther obtains appears to become her stridhan. The ndiilfd 
ithd bktOht of the mother’s right in such sharO isixo not 
ly sfiaied in the Ddyabhaga. But regard being had tO ihe wei 
that her share may consist in part of her stridhant and id fhd 
ihiO Of thO Hindu law that “ Equality the 

tl^h#i! ttO distinction is expressed,” it appear^ to follow that 



ck. viii.] 


MAINTENANCE OP PATHER’B WIVES. 


8lf 


she has the same sort of right in it, as her sons hdve in ^helr 
shares. She does undoubtedly acquire an interest in the sliarie; 
jfcnd in the absence of any limitation, express or necessarily im- 
plifeid, the presumption is that such interest amounts to absolute 
ownership. The Mitakshara also supports this view, (fe 
supra p. 269). Any other view must necessitate the intro¬ 
duction of principles and distinctions unknown to Hindu law, 
and create considerable difficulty. The property is not in¬ 
herited by her, and there cannot therefore be a reversioner as 
regards it. The share again may fall short of her maintenance, 
and what should be her rights then ‘i Is her interest a life- 
interest, or a widow’s estate, or an absolute estateThere 
was no authoritative decision on the point. But there were 
ohitei' dicta in several cases, which appear to be against the 
mother’s absolute right, and to introduce the estate of vested 
remainder in the sons. 

The question has at last been settled by the decision of the 
High Court in the case of Sorolah v. Bhuhun, I.L.R., 15 C., 
292. The mother’s right to the share has been held to be similar 
to the widow’s estate; and as regards succession after the 
mother’s death, to the share if not consumed by her, the sons 
from whom she received the same are declared to have a vested 
remainder, so that they or their legal representatives will get the 
share equally: so this is more anomalous than the widow's 
estate. See also Tripura v. Daksfiina, 11 W.N., 698. 

This is another instance in which women’s right has 
unjustly been curtailed, by reason of a mistaken view of 
woman's property. 

Father’s mother’s share. —The paternal grandmother is also 
entitled to a share at a partition by her grandsons; Puma v. 
Sarojni, I.L.R,, 31 C., 1065 : ante p. 270. 

Maintenance of father’s wives. —When the sons are not all 
mil brothers, then on partition between them the father’s wives 
are. entitled only to maintenance, and not to any share. Their 
maintenance is a charge upon the whole estate. But it has been 
held by the Calcutta High Court,and the Privy Council in the 
case of Srimati Hemangini v. Kedar Nath, I. L. R, 13 C., 
3B6«* I.L.R, 16 C., 758 » i6 I.A., 115,—in which a person left 
jfifee sons and one widow who was the mother of only pne of 
thpse sonsi and there was a partition suit between them ending in 
decree,—that the widow’s maintenance afier partition becomes 
a charge on the share of her son, and does no longer remain so 
on the entire estate. This rule will operate with great hardship, 
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in cases where the property is not so large as it was in the case 
in which the above rule has been laid down. 

Other persons entitled to maintenance. —There are some 
other persons that are entitled to maintenance, such as depen¬ 
dent members of the family. They will be mentioned later 
on in the Chapter on Maintenance. 

NOTE. 

I expresseil surprise as to how the Sadder Dewany Judges could, 
after perusal of the second chapter of the Ddyabha^a, give the certificate 
cited at p. 311 supra. But I now find that it owed its origin to 
Colebrooke’s mis-translation of some passages such as the following— 

^ II Dayabhaga, ii, 46 - 

of which the following is literal translation,—" Hence when thus by 
the aforesaid reasoning even the eldest brother is entitled to two shares of 
the father’s estate (at a partition between brothers) why should not then the 
father—who is the progenitor (of his sons), who is competent to give, 
sell or abandon (his sons), who is the root of the (son’s) connexion with 
the father’s father’s property, and who is (as such) highly venerable,— 
be entitled to two shares of his own father’s wealth (at a partition 
between himself and his sons) ?” 

The words within the parentheses are not in the original. 

The following is Colebrooke’s translation of the above passage,—“ By 
the reasoning thus set forth, if the elder brother have two shares of 
the father’s estate, how should the highly venerable father being the 
natural parent of the brothers, and competent to sell, give or abandon 
the property, and being the root of all connexion with the grandfather’s 
estate, be not entitled, in like circumstances, to a double portion of 
his own father’s estate ?” 

The Italicized words are not in the original. The interpolation of the 
words Hhe property" is erroneous and renders the passage contradic¬ 
tory to what has been laid down by the author in the preceding paragraphs 
20-26. In fact, the argument itself, put forward in the passage, would 
be ridiculous and a contradict'on in tertbs, according to Colebrooke’s 
translation: to say that the father can alienate the propesrty according 
to his pleasure, and to argue that he is entitled to a double share, would 
be simply absurd. The author really means what is declared by 
Vasishtha in the text cited at p. 118 ante, namely, that the father 
is competent to give, sell or disown his sons, and nob the ancestral 
property. By this erroneous translation, the Judges were misled into 
thinking that the father is competent to alienate ancestral property' 
according to his pleasure, as is stated by them in the Certificate, a prop% 
sition not dreamed by the author of the Dkj abhiiga. 



CHAPTER IX. 

DA'YABHA'GA SUCCESSION. 

In the Bengal School the order of succession is worked out 
mainly by the application of two principles, narael\% (1) Pro¬ 
pinquity, and (2) Capacity for conferring spiritual benefit (the 
relative amount of which is estimated in each case by the 
author of the U^yabhdga, himself) : U.T., xi, G3. 

The order of succession to the estate of a male,—according 
to the Utiyabhdga of Jfmi'itavjihana, as supplemented by the 
BAyatattva of Raghunandana, and as explained in Srikrishna's 
commentary on the .Dayabhdga, and also in his treatise on 
the order of succession called X)aya-Krama-Sangraha (omitting 
therefrom the interpolated passages not found in all copies) 
and according to tlie traditional interpretation of the 
Udyabhdga which alone is regarded by the people of Bengal 
as the authority by which they are governed in matters of 
inheritance,—is as follows :— 

1-3. Son, grandson, and great-grandson in the same manner 
as under the Mitdkshard, see supra p. 285. 

4. Widow, 5. daughter (l) first maiden (2) and then married 
and having or likely to have male issue, a widowed soilless 
daughter, a barren daughter, and a daughter who gives 
birth to female children only, are excluded from inheritance ; 
6. Daughter’s son. 

The widow’s estate is the same as has already been explain¬ 
ed under the Mitakshard, {supra 28G). It has been held that 
an unchaste daughter is, according to the Udyabhdga, excluded 
from inheritance : I.L.R., 22 C., 347. But see coutra, supi'a 
p. 287. daughter’s sons take per capita, and not per sthpes. 

Having regard to what is stated by the author of the 
ddyabhdga with respect to the succession of the widowed 
sonless and the like daughters to the mother’s Stridhan 
property, the exclusion of the said daughters from the inheri¬ 
tance of the father’s estate does not appear to be absolute, 
but only relative, and accordingly such daughters should be 
placed after the daughter’s son, following the analogy of the 
order of succession to Stridhan. 

7 . Fiither, 8. Mother, 9. Brother, 10. Brother’s son, 
11. Brother’s son’s son, 12. Father’s daughter’s son. 

It has been held that an unchaste mother is excluded from 
inheritance : I.E.R., 4 C., 550. But see contra, supra p. 287. 
A full-brother Is entitled to take, to the exclusion of a half- 
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brother; and this distinction applies to all collaterals such as 
the brother’s son, paternal uncle and the like. 'But it has been 
held that the half-sister’s son is entitled to take together with 
th© full-sister’s son,—the capacity for spiritual benefit being 
assupned as the sole test: I,L.K., U C., 69. But see Srikrishna’s 
Recapitulation infra p. 331. 

It has been held that a brother’s son whose father was 
re-united with his uncle, and who psed to live jointly with 
his nncle after his father’s death, but who himself cannot be 
deemed re-united—is nevertheless entitled to inherit from th^ 
uncle in preference to a separated nephew: I.L.R, 35 C., 721. 

18. Paternal g^pandfather* 14. Patepnal strand- 
mothep, 15. Paternal uncle, 16. Paternal uncle’s son, 
17. Paternal uncle’s son’s son, 18. Paternal g^rand- 
rather’s daushter’s son. 

19. Paternal g^reat-gfrandfather, 20. Paternal g^peat> 

f raiidmother, 21. Paternal g^randuncle, 22. His son, 
3. His son’s son, 24. Paternal g^reat-grrandfather’s 
daugrhter’s son. 

1st Note.— The Dtlyabh^ga law of succession lias been modified by 
judicial decisions, and the following eight cognates have (for the present) 
been shuffled in here before the maternal relations, namely, (1) son’s 
daughter’s sop, (2) grandson’s daughter's son, (3) brother’s daughter’s 
sop, (4) nephew’s daughter’s son, (5) paternal uncle’s daughter’s son, 
(6) paternal uncle’s son’s daughter’s son, (7) paternal granduncle's 
daughter’s son, and (8) the granduncle’s son s daughter’s son. But this 
should be taken as the present law. The following near maternal relations 
are dearer to the Hindus than these that used to be thought no heirs at all 
26. Materpal grrandfather, 26. Maternal uncle, 
27- Maternal uncle’s son, 28. Maternal uncle’s son’s 
son, 29. Mother’s sister’s son. 

2NDNoTE.--Consi8tently with the above modification under the judicial 
decisions the following reciprocal maternal relations are to be placed 
here, namely, (1) the maternal great-grandfather, (2) his son, (8) grandson, 
(4) great-grandson, 5) and daughter’s 8< n, (6) maternal great-great-grand- 
father* (7) his son, (8) grandson, (9) great-grandson, (10) and daughter’s 
sop, apd probably also (11-16) grandsons by daughter, of tlic son and the 
grandson of the three maternal ancestors. To postpone the Sakulyas to 
these too remote maternal relations, however, would be repugnant to the 
feelings of the Hindus, and also erroneous. 

30-62. Sakulyas,— they include the 4th, 5th, and 6th des¬ 
cendants in the male line, if any, of the •propositus himself, 
and of his father, paternal grandfather and paternal great¬ 
grandfather ; and they also include the three remoter paternal 
ancestors in the male line, namely, the paternal great-grand- 
ibthers father, grandfather and great-grandfather, and also six 
descendants in the male line, of each of these ancestors^—i 
alt^ether thirty-three relations. 
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The order of succession amongst the Sakulyas appears bo^ 
that the descendants of the propositus come first, and thep tfe. 
descendants of his father, and then those of the next nearest 
paternal ancestor, and so on; and that amongst the descen-. 
dants of the same ancestor, the nearest in degree takes iji 
preference to the more remote. 

63-208. Samanodakas.—They are the same as under tlje 
Mitdkshard : see supra p. 291. 

The retnainins; Bandhus —lueh as the eight daughter’s sons, 
and the seventeen maternal relations set forth in the two 
Notes, as well as the father’s and the mother’s maternal relations, 
and so forth, in the same manner as under the Mitdkshard ; then 
Preceptor of the Vedas, Pupil, and Fellow-student In their. 
order —then 

Distant sagotras of the same village, —then ' 

Samana-pravaras of the same village, —then 
Brahmanas of the same village, —lastly , 

The King —is the ultima h(ere.% but not of the estate of a 
Brdhinana, which goes to the members of his caste. 

Heirs under Mitakshara and Dayabhaga. —There is no differr 
ence between the two schools as to the persons that are heirs. 
To the question who are heirs ? the answer is the same in botji 
the schools, namely, relations, agnate and cognate, are. heirs.’ 

, But there is some difference as to the order of succession. 

§ The term gotraja in Yajnavalkya’s text {supra p. 282) 
£ according to the Mitdkshard, equivalent to sagotra or a, 
,membpr of the same ^otra with the propositus. But the 
Ddyabhdga explains the word to include cognates descended 
from a member of the gotra, such as the daughter’s son, th^ 
sister’s son, the father’s sister’s son, and so forth. And Ih^ 
word Bandhu which, according to the Mitdkshard, signifies 
all cognates, is restricted by the Ddyabhdga to cognate rela-i 
tions connected through the mother, the father’s mother, and 
* so forth. Thus Jfmdtavdhana controverts the interpretation 
put on the texts of Ydjnavalkya {supra p. 282) by the Mitdk< 
shard which postpones all cognates save and except the 
daughter’s son, to agnates comprised by the terms sapinda 
add samdnodaka. 

The author of the Ddyabhdga follows the analogy • of the 
succession of the descendants of the propositus himself, in 
working out the order of succession among the three paternal^ 
ancestor’s,descendants, and introduces their great-grandson, in, 
the male line and their daughter’s son, just after the|r son’s 

r* 8. i,—41. 
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non respectively. Thus, in addition to the daughter’s son of 
the proposituSf three other cognates are introduced, namely the 
sop of the daughter of the father, of the grandfather, and of the 
great-grandfather. And then reciprocally to these four cognate 
descendants of the family, four maternal relations are intended 
to be introduced by the author of the IMyabhAga, namely. 
Maternal grandfather reciprocally to daughter’s son. 

Maternal uncle reciprocally to sister’s son. 

Maternal uncle’s son reciprocally to father’s sister’s son, and 
Said uncle’s son’s son reciprocally to grandfather’s sister’s son. 

It should be observed that the maternal uncle and 
his son, and his sou’s son are the maternal relations who confer 
the greatest amount of spiritual benefit on the three maternal 
ancestors of the deceased, to whom he is said to be bound to 
offer pindas. But nevertheless the maternal grandfather must 
be placed before them ; for, it is through him that they are 
related to the deceased, and they cannot confer any spiritual 
benefit so long as he is alive. The mother’s sister’s son may 
also be placed here by reason of his conferring special spiritual 
benefit on the maternal grandfather. 

Subject to this modification, the author of the Ddyabhdga 
intendea to leave the order of succession such as it is according 
to the Mitakshard which also is respected by the Bengal 
School as of high authority. 

From a perusal of the sixth section of the XT, Chapter 
of the Dayabnaga it would appear that it was not the inten¬ 
tion of the author to deal so much with the distant succession 


as with the changes introduced by him. He simply touches 
uppn the distant succession in a few paragraphs 2 and 27 
parenthetically, and then returns to the changes which he 
introduced and which appear to engross his mind. This 
accounts for the incompleteness of the distant succession, 
his dilfioi^ncy being supplied by his follower Kaghunandana 
who is, next to him, the highest authoritj^ in Bengal. 

I^yabliaga order of succession misunderstood.— A question 
arose for the consideration of a Full Bench of the Calcutta 


High CJotirt, whether a brotlier’s daughter’s son or the father’s 
brother’s daughter’s son is an heir at all according to the 
Benizal School. 


I 

’^re was another question in that case, namely, if he is 
an boir, wtiat is his position in the order of succession As 
regai^ tbis^tter question, an erroneous admission was made 
bmore £^visloii Bench by the learned pleader of the oppq- 
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site party,* namely, that if they were recognised as heirs their 
position would be before the Sahilya relations. The J^iya- 
tattva of Raghunandana was not then translated into English, 
and so it was not noticed that the same position is assigned 
by that treatise to all cognates other than the eight mentioned 
above, as they hold under the Mitdkshard, and that therefore 
the position of those cognates in the order of succession is 
exactly the same as under the Mitdkshari. 

Doctrine of spiritual benefit no test of heirship.— At one 
time it was supposed that the doctrine of spiritual benefit is 
the key to the Hindu law of inheritance. It is, however, now 
admitted on all hands that the doctrine is not recognized by 
the Mitakshard School, that is to saj’’, by the majority of tjie 
Hindus. In the Bengal School also, the doctrine was for 
the first time introduced and relied on by Ji'mutavdhana as a 
corroborative argument in support of his expositions of the 
texts of law relating to the order of succession. It is In fact 
a pretext by which ho fortifies his argument in support of 
the changes made by him in the order of succession, oy the 
introduction of some near and dear cognates in preference to 
more distant agnates ; it has nothing whatever to do with 
tho question as to who are heirs ; for, as to that, both the 
schools are at one, and give the same answer, namely, tlie 
relations are heirs. The very definition of heritage clearly 
implies tho same thing. 

Propinquity, or proximity of birth, is the principle of the 
order of succession, according to the Mitdkshara, This is 
admitted also by the Bengal School, but the capacity for 
spiritual benefit is also taken into consideration along with 
it: D.T., xi, §G3. Cited in TooUee v. Sin. Lucky^ 4 W.N., 
743, 746; ana approved in Akshoy v. Ilari^ I.L.R., 35 C., 
721, 726. 

Object of Dayabhaga, and (he doctrine, misunderstood.— 

According to its traditional interpretation, the Dayabhdga was 
all along understood to lay down a particular well-known order 
of auccession. And this is clear not only from the order 
expounded by the Ddyabhdga, ‘but also from the author’s 
express statement: see Ch. xi, vi, 30. Its object was not 
t® lay down the so-called principle of spiritual benefit,, and 
to leave the order of succession uiioertain and unsettled. But 
<Justiod B. N. Mitter who was ignorant of Sanskrit, and thete- 
^dbre had np access to the original works on Hindu law, put 
A novel'instruction on the Ddyabhdga, which is different 
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from, and opposed to, its traditional interpretation. That 
eminent judge imagined that the object of the Ddyabhdga 
was not to lay down an order of succession, but to lay down 
the principle of spiritual benefit, from which the order of 
Sticcession is to be worked out. That this view is inconsistent 
with the Dayabhaga, and therefore unworthy of acceptance, 
is established by the following passage in the concluding 
portion of the judgment delivered by him in Guru Gobind Shaba 
Mundal’s case, 5 B.L.R. 15=si3 W.R, F.B., 49:— 

“ Lastly it has been urged that the precise position which 
the son of a paternal uncle’s daughter would be entitled to 
hold according to the principle of spiritual benefit, would 
interfere with that which has been assigned by the author of 
the Ddyabhaga to some of the heirs specified in the earlier 
part l[Sections 1-5) of Chapter XI. « * But this circum¬ 
stance, even if true, cannot be accepted as a sufficient reason 
.to justify the total exclusion of one single heir who is compe¬ 
tent to satisfy all the requirements of that principle. If in any 
case which may arise hereafter, it should become necessary for 
us to determine the precise position which the son of a paternal 
Uncle’s daughter is entitled to hold in the order of succession, 
the question would fairly arise, namely, whether the details of 
a tvork like the Ddyahhdga ought to he 'permitted to override 
the pnnci 2 )le upon tvhich it is admittedly based.” 

This passage shows that the principle of spiritual benefit 
as explained in the above judgment, is inconsistent with and 
opposed to the details of the order of succession among certain 
heirs, worked out and expressed in the clearest possible 
language, by the author of the Ddyabhdga, himself. 

The interpretation put on the Ddyabhaga, by assuming 
that its acute logical author did not understand the principle 
which is taken to be enunciated by himself, is one which is 
opposed to all canons of construction, and is inconsistent with 
tne traditional exposition given bj^ learned Pandits, of the 
views maintained by the founder of the Bengal School, and 
contained in that treatise which is accepted by the people of 
Bengal as the book of paramount authority on inheritance. 

The learned Pandits who are the repositories of the tradi¬ 
tional interpretation of the Ddyabhaga hold that the doctrine 
of spiritual benefit is put forward by Jhniitavdhana.merely 
as ft corroborative argument in support of the oi’der of sttccesi^ 
iion/ which he maintains as the one intended to be laid dowti 
by the sages jn the Smritis, 



CH. IX.] EA(3HUNAI^DAJ>^A AND SRIKRISHNA. 325 

Proper mode of reading Mitakshara and Dayabhaga.—The 

proper mode in which our Courts of Justice are to read’these 
Commentaries, is to ascertain tlie conclusions drawn by their 
authors. The reasons assigned by the autliors for their con¬ 
clusions may be good, bad or indifferent; and the duty of a 
Judge is not so much to inquire whether a disputed doctrine 
is fairly deducible from earliest authorities, namely the texts 
of the Codes, as to ascertain whether it has been received 
by the particular school and has been sanctioned by usage 
(12 M.I.A., 397). The Lords of the Judicial Committee have 
in a subsequent case pointed out the maimer in which these 
works are to be road, thus,— 

“ But even if the words were more open to such a construc¬ 
tion than they appear to be, their Lordships are of opinion 
that what they have to consider is not so much what inference 
can be drawn from the words of Catyayana’s text by itself, 
as what are the conclusions which the author of Dsiyabhdga 
has himself drawn from them ”:—Moniram v. Keri, 5 0., 
776, 785=7 LA., 115, 150. 

‘ The order of succession laid down by the author of the 
Ldyabhdga embodies the conclusions drawn by the author 
hiniself from the texts and from the doctrine of spiritual benefit, 
and it is not open to the Courts to consider what inferences 
they can draw from the words of texts, and from the argu¬ 
ments put forward by the author in justifying his own con¬ 
clusions,—and to lay down an altogether different order. 

Hence the mode of construction adopted by the above 
Full Bench is such as is pronounced by the Privy Council to be 
improper and unreasonable. 

The author of the Dayabhaga used the vague expression 
“ Maternal uncle and the rest” who are to inherit after the 
paternal great-grandfather’s descendants inclusive of his 
daughter’s son : Ch. xi, vi, 12 and 20. This has been explained 
in the Ddj^atattva (ch. xi, §§ 69-71) by Raghunandana who 
says that the maternal grandfather must come before the 
maternal uncle; and by Srfkrishna in his commentary on the 
Ddvabhdga, who says that “Maternal uncle and the rest,” 
inipdes his son and grandson. And this is also the traditional 
interpretation of the Dd 3 ’abhdga.' 

Raghunandana and Srikrishna. —Baghunandana is the author 
of the Smriti-tattva also called Ashtavinsati-Tattva, or twenty 
eight subjects or books, one of which is the Ddyatattva or 
Subject of Inheritance which is thus noticed by Colebrooke 
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in the* pre&CQ. to his translation of the Mitdksharii and the 
Biyabhdga:— 

“The Diiyafcattva or so much of the Smriti-tattva as relates 
to iniieritauce, is the undoubted composition of Baghunajjdaua, 
.and in deference to the greatness of the author’s name and 
the estimation in which his works are held among the learned 
Hindus of Bengal, has been throughout diligently consulted 
and carefully compared with Ji'mutavahana’s treatise, on, which 
it is almost exclusively founded. It is indeed an excellent 
compendium of the law, in which not only Ji'rautavdhana’s 
doctrines are in general strictly followed, but are commonly 
delivered in his own w’ords in brief extracts from his text. 
On a few points, however, Raghunandana has differed from 
his master ; and in some instances he has supplied deficiencies.'* 

Raghunandana introduces after the Saindnodakas the re¬ 
maining Bandhus, i.e,, those other than the eight to whom, a 
preferable position has been assigned by Jfmiitavdhana, (Ddya- 
tattya Ch., vi, §§ C2 and 7.2 ); he cites the same texts (see supra 
p. 283) enumerating nine cognates as Bandhus, which are 
cited in the Mitdkshard, and thus he supplies an apparenyt 
deficiency of the Ddj^abhdga. But it was not translated 
into English when the Full Bench had to consider w'hether 
the father’s brother’s daughter’s son is an heir or not, according 
to the Bengal School, and it does not appear to have been 
^ brought to the notice of the Judges. 

Srfkrishna is a commentator of the Ddyablidga and is also the 
author of the Bdyakrama-Sangraha a treatise on the order of 
succession. Of him, Colebrooke speaks as follows in the 
aforesaid preface:— 

“The commentary of Srfkrishna Tarcdlancdra on the 
Ddyablidga of Jimutavdhana has been chiefly and preferably*" 
used. This is the most celebrated of the glosses on the text. 
It is the work of a very acute logician, who interprets his 
autlior «yhd reasons on his argument with great accuracy 
and precision, * (It is) ranked in general estirni^tion 

after the treatises of Jfmiitavdhana and of Raghunandana. 

“ An original treatise by the same author, entitled 
pdyacrauia-Saugraha, contains a good compendium of .^e 
law of inheritance according to Jfmiitavdhana’s text as Ex¬ 
pounded in his commentarv. ’ 

. {But this latter remarx would be correct if the passt^es- 
‘Which are not found in all copies of the Ddyakrama-Sad^rema,; 
liut lyliieh have been incprporiitted in its English ^ansla^oti, be 
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omitted as being spurious interpolations. These passages are 
those which relate to the succession of the brothet’s daughter’s 
son and the like, and those which relate to the succession of 
the maternal great-grandfather and great-great-grandfather 
and their descendants: the former are not at all noticed by 
Colebrooke in his annotation at the end of Chapter XI of 
the' Ddyabhdga,—a circumstance which shows that those 
j^ssages were not in the copies of the work in his possession, 
(W.K., special No., 176; 23 W.R., 117); and the latter 
passages are noticed in the annotation by Colebrooke, but 
he says tliat these were w’anting in some copies of the work— 
a fact proving them to be interpolations. For, had these 
passages been genuine, the views therein expressed would 
undoubtedly have been mentioned by Sn'krishna in his 
Commentary on the Ddyabhdga. 

* It is worthy of special remark that neither Raghunandana 
nor Srikrishna nor the five other commentators of the Ddj’^a- 
bhdga did understand that treatise as laying down the princi[)le 
of spiritual benefit such as is expounded in the judgment of 
Justice Dwarka Nath Mitter. 

When there is a conflict between the Ddyabhdga on the 
one hand, and the other writers of the Bengal School on 
the other, the former must be followed. The latter cannot 
override the former, but are accepted as mere commentaries 
on the same, and as such are authoritative only on points on 
which the Ddyabhdga is silent. 

Dayatattva misunderstood. —The Ddj’atattva does not at all 
suppoi t the view taken by the Full Bench, of the principle of 
spiritual benefit. But nevertheless a very learned lawyer 
contended before a Division Bench of the Calcutta Hisrh Court 
that the Ddyatattva supported his contention, namely, that 
a brother’s daughter’s son in entitled to preference to a great- 
grandson of the paternal grandfather (15 C., 780), and 
went to the length of asserting that “in the transUition (of 
the Ddyatattva), para. 64 is somewhat different from the 
originalThis is an instance showing how even the well- 
regulated mind of an advocate may be betrayed into error 
taking an onesided view of a question; for no real 
Sanskritist could call the correctness of the translation in 
question. The original passage runs as follows:— 

fUfinw nfiffiiTO WtlJ wiHffif; HTWirw» 
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and the translation is as follows:— 

“ Accordingly, as on failure of the deceased proprietor’s 
lineage including his daughter’s son, others succeed, similarly 
in default of the. brother’s son, the father’s lineage ending 
with his daughter’s son, takes the heritage.”—D.T., xi, 6 § 64. 

It should be observed that the conjoint or compound word 
“ ending-with-his-daughter’s-son” is an adjective quali¬ 
fying the term tdj “ the father’s lineage,” in the original 
the former word, stands first and then the term “the father’s 
lineage,” so that if the words be placed in the same' order in 
which they stand in the original, the last sentence would 
stand thus,— 

“Similarly in default of the brother’s son, ending-with-his- 
daughter’s-son the father’s lineage takes the heritage.” 

And then the question arises to what word does the pro¬ 
noun in the compound adjective term “ ending-witli-/wV 

daughter’s-son” relate,—to the word brother, or his son, or 
to the father, or his lineage ? 

The contention wliicli appears to have boon raised before 
the Court, was, that it relates to the word “brotlier” or 
“brother’s son.” This contention would liave boon plausible, 
if the pronoun “his” had not been a component part of a 
compound word qualifying the term “ the father’s lineage”; 
for, as it stands it cannot but relate to the principal word 
“father’s” according to the grammatical rule of construction. 

If you now turn to the logical rule of construction, then 
having regard to the context, there cannot be the slightest 
doubt on the mind of a reader as to the person to whom the 
pronoun “his” relates. 

In order to understand the true meaning of the passage, 
it is necessary to understand what is really intended to be 
expressed by, it; and, for the purpose of understanding the 
same, what is la|d down in Ydjnavalkya’s text on succession, 
and the exposition of the same as given in the Mitdkshard, 
should be taken into consideration. 

The text of Ydjnavalkya, lays down the order of succession 
down to the brother’s son, thus— 

“The wddow,..the daughters also, both parents, brothers 
likewise, their sons, gentiles, &c.,” supra p. 282. 

It should be borne in mind that the order of succession 
dowh to the brother’s son as laid down in this text, has been 
adopted with the addition of daughter’s son after daughter, 
by both the schools. It is after the brother’s son that the 
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orders differ in the two schools: the Mitdkshar^ maintains 
that after Mm the paternal grandmother and the like succeed; 
but the Dayabhaga, following the analogy of the descendants 
of the propositus himself, introduces the brother’s grandson 
and the sister^s son after the brother’s son and before the 
paternal grandparents. And the above passage of the D^ya- 
tattva embodies this view of the Ddyabhdga school: the 
principal words in the proposition are, the deceased proprietor 
and his father,—the words “ brother’s son” being but words 
of secondary importance; ho is enumerated in Ydjnavalkya’s 
text, as an heir, and so his default is mentioned in the above 
passage, as the question arise-s Who is to take in his default? 
see Ddyatattva ch. xi, § 60. And the answer given by the 
above passage is, that the father’s descendants shall succeed 
like the descendants of the pi'opositus liimself, ending witli 
his daughter’s son, or in other words, the father’s great- 
grandson and daughter’s son, succeed in their order after the 
brother’s son. Had the sons of the daughters of the pyt'opo- 
situs's son and grandson been enumerated in the Ddyatattva 
as heirs taking before the parents, then and then only could 
it have been put forward with reason, that the pronoun “ his” 
in the above compound word, relates to the “brother” or 
“ brother’s son.” 

Hence it is clear that the assertion made before the court 
impugning the accuracy of tlie translation is erroneous and 
unjustifiable. 

And the learned Judges of the High Court were not 
justified in attaching the importance they did, to the ijyse dixit 
of the pleader who made the bold assertion. 

Raghunandana on order tf succession.— Kaghunandana’s 
Ddyatattwa supports the traditional - interpretation of the 
Ddyabhdga, arid not the view taken by the Full Bench, that 
is to say, it lays down clearly an order of succession, supply¬ 
ing the deficiencies of the Ddyabhdga. He says that the 
order of succession is to be determined by the application 
of two principles, thus— 

“Therefore a successor to the inlioritance is to be determined by 
* reference to two eon-siderations, namely, his comparative capacity as 
regards the offering «»f oblations, and his proximity of birth. ’—xi, 63. 

And then he goes on to work out the order according to 
tbo^e principles after the hrother^s son (down to whom the 
order is ordained by both Vishnu and Ydjnavalkya, p. 282) 
jn the following passages reprc^ducing Jfmiitavdhana’s views,— 
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“Accordingly, ns on failure of the deceased proprietor’s own lineage 
down to the daughter’s son, others succeed similarly iu default of the 
brother’s son, the father’s lineage ending with his daughter’s son takes 
the heritage. D.T., xi, 64. 

In their default, the grandfather succeeds. D.T., xi, 65. 

On failure of him, the grandmother inherits. * * * D.T., xi, 66. 

In her dehrult, the descendants of the paternal grandfather, down 
to his daughter’s son, succeed in the same way, as has been seen with 
regard to the father’s issue. D.T., xi 67. 

On the same principle, the p.aternal great-grandAxther, the paternal 
great-grand moth ei*, and the descendants of the paternal great-grandfather, 
down to his daughter’s son, (.succeed in the same order). D.T., xi, 68. 

On failure of (the!»e) givers of oblations partaken of by the deceased 
(proprietor,) the ‘cognates’ (§ 2) such as the maternal grandfather, the 
maternal uncle and the like,—are entitled to the inheritance. D.T., xi, 69. 

Among those too, if the maternal grandfather sijrvivcs, he alone 
succeeds, in the same way as the father and the like. D.T. xi, 70. 

If he be dead, then the maternal uncle and the like become heirs in the 
same order, since they present oblations to tlie maternal grandfather and the 
like, which the deceased (proprietor) was bound to offer. D.T., xi. 71. 

On their default the ‘ Sakulj’.is’ or the kinsmen of divided oblations 
become heirs.” D.T, xi, 72. 

On perusal of these passages in the original no Sanskritist 
Lawyer can have any doubt that the eight cognates beginning 
with the son’s daughter’s son and the seventeen maternal 
relations enumerated respectively in the 1st and the 2nd Note 
p. 386 cannot be introduced before the sakulyas. Although 
there is no word in the original corresponding to the word 
“ these” put within parenthesis in § 69, still it is necessarily im¬ 
plied by the context; and the only maternal relations expressed 
and necessarily implied by the words “in the same way as the 
father and the like” in § 70 and “ in the same order” in § 71, are, 
the maternal grandfather, his son, grandson, and great-grand¬ 
son, and (it may be conceded) also his daughter’s son or the 
mother sister's son, the analogy referred to being in his favour. 

But it should be specially noticed that these maternal rela¬ 
tions are introduced here because they confer spiritual benefit on 
those to whom the deceased proprietor was bound to offer, 
but not on the deceased himself. On this ground, only those 
that confer the highest amount of benefit on the three maternB.1 
ancestors beginning with the maternal grandfather may be 
brought in : they are his three male descendants beginning with 
the maternal uncle, and his daughter’s son. By the application 
o-f -the principle of propinquity, the maternal grandfather is, 
like the father and his father and grandfather, placed before his 
three male issue. 
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. You should bear in mind that according to the principle of 
propinquity alone, which is the only principle followed in the 
Mi&kshard, all cognates are postponed to agnates. Hence by 
the application of that principle as well as that of spiritual 
benefit, those cognates only can be placed before the agnates, 
that are sure to confer a higher amount of spiritual benefit; 
accordingly, no other cognate than the eight stated above can 
be preferred to agnates, except perhaps the mother’s sister’s son 
who may be said to be implied by the analogy. 

It has already been noticed that the Dayatattva assigns to 
the other cognates the same position as they have under the 
Mitiikshard. Had that fact been known, there would have been 
no question for reference to the Full Bench. 

Recapitulation of Dayabhaga heirs in their order, by Srikrishna 
—in his Commentary on the Diiyabhaga, as given by Cole- 
brooke in his translation, is inconsistent with the Ddyabhdga as 
well as with Sn'krishna’s comments thereon. It is difiicult to 
account for this error, except by assuming either that Cole- 
brooke’s copy of the work was inaccurate, or that the inaccuracies 
themselves have crept in somehow without Colebrooke’s 
knowledge. The latter alternative is the only assumption that 
can reasonably bo made; for, otherwise it is impossible to explain 
how such glaring inconsistencies could fail to attract the atten¬ 
tion of so careful and learned a translator as Colebrooke. The 
following is the rendering of Srikrishna’s Kecapitulation which 
is given in the edition of the original Dayabluiga with its six 
commentaries, by Pandit Bharat-Chandra Siromani atp. 342 : — 

RECAPITULATION. 

“The fallowing is the order of successors to the estate of a deceased 
male according to this {i.e., D&yabhdga): —(1) First, son; (2) in his 
default, son's SOn; (3) in his default, son’s son’s son,—a grandson 
by a predeceased son and a great-grandson whose father and grandfather 
are both predeceased, succeed jointly with a son; (4) in default of 
male issue down to the great-grandson, widow,—having succeeded to 
the husband’s estate she should live with the family of her husband or 
in their default with the family of her father, arid enjoy her husband’s 
heritage for preserving her body, she should likewise make gifts and the 
like, of a small portion of the property, for the benefit of her husband’s 
soul, but must not alienate it according to pleasure like her Stridhan; 
(5) in her default, dftug^hteps, amongst them, first, maiden, in her 
default, betPOthed, on failure of her, maPPied, of married daughters, 
she who htis a son, an i she who is likely to have a son are entitled to 
succeed jointly, but a barren daughter .and a sonless widowed daughter 
are not entitled to succeed; (6) in default of the married daughter, 
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dciiisrhtep*s son; (7) in his default, the father; <8) failing him, 
the mothep; (9) in her defnult, brothers, among them first the 
uterine, in his default, a half brother, if the deceased was re-united 
with a brother, then should there be only full-brothers, the re-united 
full-brother alone is entitled, in his default a full-brother who is not 
re-united; similarly should there be only half-brothers, then first the 
re-united half-brother, failing him a half-brother who is not re-united, 
when however a half-brother is re-united and a fidl-brother is not 
re-unitod, then both of them equally succeed; (10) in default of brother, 
brother’s sons, am»)ngst them also, first the full-brother’s son, fail¬ 
ing him the half-brother’s son, in case of re-nnion, should there be only 
full-brother’s sons, first the fid 1-brother’s son who is re united, failing 
him the full-brother’s son who is not re-unibetl; should there be 
only hnlf-brothcr’s eons, then first the half-brother’s son who is 
re-united, failing him the half brother’s son who is not rc united, when 
however, the full-brother’s son is not ro-united and the half brother’s 
son is rc-united, then both of them, like the brothers, equally 
succeed; (11) in default of brother’s son, brother’s son’s sons, 
amongst them also the order by reason of the brother being uterine 
or non-uterine, and order by reason of being re-unitod or not, arc 
to be understood ; (12) on failure of him, the father’s daug^hter’s 
son, he again is the full-sister’s son or the half-sister’s sou ; (13) in his 
default, the paternal ^grandfather ; (14) on failure of him, the 
paternal g^randmother ; (1.5) in her default, the father’a 
uterine brother, failing him the father’s half-brother; (16) 
in his default the father’s full brother’s son, the father’s 
half-brother’s son; (17)the father’s full-brother’s son’s 
son, and the father’s half-brother’s son’s son me heirs in 
their order; (18) in their default the paternal grandfather’s 
daughter’s sons, amongst them also, the father’s uterine 
sister’s son, and failing him the father’s half-sister’s son, 
this rule is applicable also to the paternal great-grandfather’s daughter's 
sons to be mentioned below; (ID) in his default the paternal great¬ 
grandfather; (20) on faikire of him, the paternal great¬ 
grandmother; (21) in her default, the paternal grand¬ 
father’s uterine brother, his half-brother; (22) their 
sons ; (23) son’s sons ; (24) and the paternal great-grand¬ 
father's daughter’s son ; iu default of heirs down to these who 
are givers of pindas partaken of by the deceased proprietor, the succes¬ 
sion goes to the maternal griindfather, the maternal uncle And the like 
who are givers o{ pindas which were to be given by the deceased; 
ntuongst them also (25) the maternal grandfather; (26) in fais 
default, the maternal uncle, (27) his son (28) and grandson 
are entitled in their order: in their default the Sakulyas in the 
descending line who are givers of lepa or remnants of oblations, 
participated by the deceased, such as the three ilfescendants beginning 
with, the great-great-grandson, are heirs in their order j in their default 
^ the Sakulyas in tJie ascending line such as the patnernal great-great-grand- 
father and the like who are participators of the Icpa or remnant of 
i^blations which was to be given by the deceased^^aud their desceedants 
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are heirs according to their proximity; in their default, the samailCH 
dakas are heirs; in their default, the pPeoeptOP, failing him, a 
pupil, in his default, the 'fellOW-Student, in his default, the 
sai^otpas and samana-ppavapas of the same village are heirs in 
their order; iin. default of all the said relations, the kin^ should take 
the estate othejr than that of a Br^hmana; but the estate of a Br&hmana 
should be taken by Brahmanas endowed with good qualities such as the 
knowledge of the three V^edas." 

Capacity for spiritual benefit. —The principle of spiritual 
benefit is examined at length at the end of this chapter. It 
will be seen that it is not the foundation of the right of inheri¬ 
tance, nor is it the only criterion of the order of succession. As 
regards the relative amount of spiritual benefit conferred by 
relations other than those whose succession has expressly been 
discussed by Jimutavahana, there is absolutely no means, test 
or criterion whereby the same may be determined by us. 

Spiritual benefit may be conferred by the so-called Sapindas 
in the secondary and the tertiary senses {su^yra p. Cl), as well 
as by the Sahdyas and the Samdnodakas; there are many 
factors to be taken into account for the purpose of ascertaining 
the respective amounts of such benefit, that may be bestowed 
by different relations; and having regard to these factors, it is 
difficult to say that the so-called Sapindas confer higher amounts 
of benefit than the Sakulyas, kc. Take for instance, the case of 
a brother’s daughter’s son and a Sakulya: as regards a sahulya 
his capacity to confer spiritual benefit by offering pinda-lepas 
or divided oblations as well as libations of water is certain and 
unconditional, and is transmitted after his death to his son sind 
other male descendants; whereas a brother’s daughter’s son’s 
actual capacity arises only after his own father’s death, and dies 
with himself, so that his capacity is only potential, and may 
never become actual, should he die before his own father, 
and even when it becomes actual it can exist only so long as he 
is alive and cannot be transmitted by him to his heirs. Such 
being the case, how could it be said that the latter confers 
a higher amount of spiritual benefit than the former, when it 
may so happen that he cannot confer the slightest benefit at all. 

Besides, the Sahdyas may, under certain circumstances, 
become sapindas by reason of the sapindi karana for the 
deceased being performed with his fourth and other remoter 
ancestors in case the three immediate ancestors or any of them 
be alive at the time of the performance of that ceremony : see 
svpra p. 62 and Text No. 12 at p. 57 supra, which is cited 
also by R^ghunandana in his Suddhi-Fathwa. An exception 
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roust be made in their favour, according to the view taken by 
the Full Bench of the doctrine of spiritual benefit. 

As regards the maternal relations,-admittedly they do not 
confer any spiritual benefit directly or indirectly on the deceased 
proprietor himself, but it is said that they confer benefits 
on the deceased’s maternal ancestors to whom the deceased 
was bound to offer funeral cakes when he was alive. It has 
already been said that on such a ground as this, you can bring 
in only those who confer the greatest amount of spiritum 
benefit on the three maternal ancestors, in preference to the 
sakulyas who admittedly bestow benefits on the deceased himself, 
and on his paternal ancestors on whom also he himself was bound 
to confer spiritual benefits, and also bound to leave male issue 
for conferring such benefits on them after his death. So that 
the only four maternal relations mentioned above who have 
been mentioned by Raghunandana and Srikrishna, are the only 
maternal relations that can properly be, and had all along been 
understood to be, placed before the Sakulyas. 

The Full Bench begs the question by holding that every 
person offering a pinda to the deceased or to any one of his 
three paternal or maternal ancestors, confers higher amount 
of spiritual benefit than a Sakulya; for, there is nothing 
in the Diyabhaga, that may support this position : and Justice 
D. N. Mitter misapprehended the meaning of the term Trai- 
purushika-junda or funeral cake offered to three ancestors 
of the deceased; and even if his interpretation of the term 
be assumed to be correct, yet his argument is vitiated by 
the fallacy of composition or of applying to a class what is 
predicated of certain specified individuals of the same. 

It is worthy of special remark that the arguments by 
which the author of IJdyabhdga supports his conclusions are 
some of them opposed to well-known principles universally 
acknowledged by learned Pandits, and also opposed to the 
actual usages and practices of the people. 

For instance, the maternal relations are introduced before 
the Sakulyas on the ground that it was the duty of the 
deceased to present funeral cakes to his three maternal ances¬ 
tors, and that therefore the maternal relations who offer 
pindas to the same ancestors perform the same duty, and 
therefore benefit the deceased. 

Now, it is a well-known doctrine of the Hindu practical 
religion that A relig^us duty attaches to a person so long as l^e 
is free^ from impurity and pollution, and so long as ht is aUve 
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1 Hence assuming that the deceased was 
bound in duty to present pindas to his three maternal ancestors, 
that duty dies with him, he is not bound to make any 
provision for the performance of the same duty by anybody else 
after his death*. For, although a Hindu is bound to leave a son 
for the benefit of his paternal ancestors, his son cannot benefit 
his maternal ancestors. How then can the maternal relations 
benefit the deceased by offering pindas to his maternal ances¬ 
tors, who are their own paternal ancestors to whom they 
are personally bound to offer pindas ? For, they only discharge 
their own duty by performing their ancestor-worship which 
they can never, nor ever do, celebrate in two different capacities, 
namely, personal and representative. 

Then again the ancestor-worship called the Pjirvana 
Sraddha, which is the foundation of the doctrine of spiritual 
benefit relied on as an argument by Jfrniitavahana, is not 
really made for the benefit of the ancestors, but for the benefit 
of the worshipper himself, in the same manner as the worship 
of the various deities, celebrated by the Hindus. There is 
no authority in Hindu law that the phidas offered at the 
Pdrvana Sraddha ceremony, are actually enjoyed or partici¬ 
pated in by those to whom the same are offered and by their 
male descendants. The interpretation put by Ji'miUavdhana 
(D.B., 11, 1, 38) on the text of Baudhdyana (D.B., 11, 1, 37) 
is not supported by the language of the text (see svpo'a p. 50) : 
for, the Sanskrit word Ddya does not mean pinda or funeral 
cake, it means primarily a gift and secondarily heritage, and 
it is nowhere used in the sense of pinda. But JfmutavAhana 
alone construes the word as meaning pinda because its etymo¬ 
logical meaning is “ what is given” and a pinda is also a thing 
given or offered to invisible donees. 

There is scarcely a Hindu to be found that performs the 
Pdrvana Srdddha regularly, that is, on each conjunction of 
the sun and the moon. A day is therefore set apart in the 
year, namely, the Mahdlayd day in the month of A'swina, 
which is a public holiday, on which day the Hindus may, 
if they choose, perform the thirteen Srdddhas which they 
OD^ht to have performed, one in every lunar month during 
a year. 

So far as actual practices of the Hindus are found this 
Pdrvana SiHiddhut is, seldom if ever, performed by the Hindus 
not belon^ng to the higher castes of Brihmanas, Kdyasthas» 
Yaidyas and the like, and even as regards the members of 
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these higher castes it is doubtful whether one in ten pearforms 
it, even on the Mahdlayd day. 

Hence the conferring of spiritual benefit on ancestors by 
J)resenting piiidas to them in the Pdrvana Srdddha is a myth 
m the majority of instances And I have already told you 
that these are intended for the good of the worshipper, and 
not for the benefit of the ancestors. 

There is, however, one Srdddha which in Bengal is perform¬ 
ed by every Hindu on the'*day after the impurity occasioned by 
the death of the deceased proprietor is over, that is, on the 
11th, 13th, 16th and 31st day including the day of death, in 
the cases of Brdhmanas, Kshatriyas, Vaisyas and Siidras res¬ 
pectively ; but it is performed by the followers of the Mitdk- 
shard on the eleventh day, to whatever caste they may belong. 
This Srdddha is called the A'dya Srdddha or the first ceremony 
of the kind, which concludes the actual funeral ceremony 
commencing from the cremation rite. Fifteen other Srdddhas 
ending in the Sapindi-Karana Srdddha on the 1st lunar Anni¬ 
versary of the day of death are enjoined for performance 
within the first year of death. These ceremonies are popular¬ 
ly believed to be beneficial to the departed spirit \vho is com¬ 
pelled to reside for one year in what is called Preta-loka, or 
the region for the departed souls, which is something like tho 
purgatory, where the spirit, being severed from the relations 
m this world and not being allowed to join his ancestors in 
the next, is to remain in something like solitary confinement, 
until the end of the first year when the Sapindi-Karana cere¬ 
mony is to be performed for him, which enables him to enter 
the Pitn-loha or the region of the Manes of ancestors. 

Although these sixteen Srdddhas ending with the Sapin- 
di-karana are popularly believed to be necessary for the comfort 
and peace of the departed spitit, yet the A^dya or first Srdddha 
is the only one which is universally performed, and as regards 
the rest they are not performed by most people who cannot 
afford to pay the expenses necessary tor their celebration. 

If capacity to perform the Srdddha ceremony be regarded 
as a ^etor in the matter of inheritance, then the capacity 
to perform these sixteen Srdddhas and not the PdrvS^ 
Srdddhas, should consistently with reason and popular feelings, 
be taken into consideration. 

]§esides, the doctrine of Adrishta which is universedly 
believed by the Hindus as the fundamental article of faith,'' 
Is oppoB^ to any spiritual benefit being derived by Uie^eoi|ased 



CAPACITY FOR SPIRITUAL BENEFIT. 


337 


CH. IX.] 

from Srdddha ceremonies performed for him. Adrishta or 
the invisible dual force is the resultant of all good deeds 
and W deeds, of all meritorious and demeritorious acts and 
omiasions, done by a person in all past forms of existence 
and also in the present life, and it is this Adrishta which 
determines the condition of every soul, i.e., is the cause of 
its happiness or misery; the state of a living being depends 
entirely on his own past conduct. 

And this affords the strongest argument for ,the view 
that only the conclusions set forth in the D4yabh4ga should 
be accepted, irrespective of the reasons whereby the same are 
sought by its author to be supported, which may not be’- 
cogent at all, nor necessarily acceptable to, or accepted by, 
the people, and that novel inferences deduced from them 
are not justifiable. 

It would not be out of-place here to enumerate the rela¬ 
tions on whom the duty of performing the sixteen Srdddhas 
or Preta-kriyd is imposed, in their order. The following order 
is deduced by liaghunandana in his Suddhi-tattva from a consi¬ 
deration of various texts :— 

“ (1) Eldest son, (2) younger son, (3) son’s son, (4) son’s 
son’s son, (5) widow, {(>) widow having a son too young to be 
capable of performing the ceremony, (7) unbetrothed daughter, 
(8) betrothed daughter, (9) married daughter, (10) daughter’s 
son, (11) younger uterine brother, (12) elder uterine brother, 
(13) younger half-brother, (14) elder half-brother, (1son of 
younger uterine brother, (1C) son of elder uterine brother, 
(I 7) son of younger half-brother, (18) son of elder half-brother, 
(19) father, (20) mother, (21) daughter-in-law, (22) son’s 
maiden daughter, (23) son’s married daughter, (24) sons 
dafighter-in-law, (25) son’s son’s maiden daughter, (26) his 
married daughter, (27) paternal grandfather, (28) paternal grand¬ 
mother, (29) the paternal uncle, (30) and the like sapinda (on 
the father’s side), (31) Samdnodaka, (32) Sagotra, (33) mater¬ 
nal grandfather, (34) maternal uncle, (35) sister s son, ^36) 
sapiiidas on the mother’s side, (37) Samdnodakas on her side, 
(38) widow of a diffident caste, (39) unmarried wife (continuous 
cij||4i^ubine ? (40) father-in-laW, (41) son-in-law, (42) paternal 

grandmother’s brother, (43) pupil, (44) priest, (45) preceptor, 
(46) friend, (47) father's friend, (48) fellow-villager of the same 
C^te who is paid for,—these forty-eight are in their order 
e^tled and liable (to perform %\\e Preta-hiyd of a male). 

w worthy of special r^nai'k that “ a son’s daughter s son 

'la Xh--4$. 
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or any other relation of the .same kind, i.s not mentionedmt all, 
although son’s daughter and .son’.s son’s daughter are men¬ 
tioned. And it cannot hut be admitted tli.at the above order* 
affords the strongest evidence of degrees of natural love and 
affection of the relations wlio are to perform the last services 
to the deceased, altliough most of the females are excluded from 
inheritance, being disqualified by their sex. 

The conclusion, therefore, to which we are constrained to 
come, is, that the capacity for spiritual benefit, such as is ex¬ 
pounded by Justice I). N. Mitter, cannot and ought not to be 
made the basis of an order of succession, which is opposed not 
hnly to the feelings of the people but also to the natural deve¬ 
lopment of law. 

Natural love, and number of degrees of relationship. —Euro¬ 
peans among whom the joint family system is unknown, and 
who are ignorant of the naturnl influence of the system in 
moulding the growth of love and affection of the members 
towards each other, and also towards their children in the same 
manner as if they W’ere their own,—may very well take the 
strength and intensity of natural love and affection between a 
man and his relations to he inversely proportional to the num¬ 
ber of degrees by which they are distant from him. But tlie 
same can, by no means, be ])redicated of Hindus wlio live in 
joint familie.s, the joint family system being the normal con¬ 
dition of Hindu .society. It goes without saying that those 
who are called to live together from their birth, and are asso¬ 
ciated together in times of joy as well as of distress, and w’ho 
lielp and are expected to help each other whenever necessary, 
are tied together by bonds of union which cannot but be very 
strong in the nature of tliing.s, quite it»dependent and irres¬ 
pective of the number of degrees of relation.sbip. The Hind^iis 
would be astonished to learn tlnit there are European Judges 
who could not he induced to believe that in a joint family 
the natural love and affection of tlie grandparents for their 
grandchildren, are at least equal to, if not greater than 
those of their own parents: for, the love apd affection that are 
called Tiatiiral are really to a great extent acquh'cd by reason of 
certain causes that do apply more to the paternal grandfatlier ai¥id 
grandmother of children in a joint family, than to their father 
and mother, to whom alone tlio causes would have applied had 
they lived separate, like the Europeans. And I have already told 
you that the agnates, though distatit, have bonds of. closer union 
to be attached to each other than the cognates as a general body 
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(supj'a p. 73). Hence, although a son’s daugliler’s son or a 
brother’s (laugliter’s son ma}', in the estimation of Europeans and 
of some English-educated Hindu “lawyers without Sanskrit,” bo 
deemed, having regard to the number of degrees of distance, to be 
very near and dear relations, yet they are in the estimation of the 
Hindus very distant relations, by reason of their belonging to 
different families ; and it cannot but be admitted that amongst 
tlie majority of the Hindus who are followers of tJie 
Mitakshard, all cognates, with the single exception of the 
daughter’s son in case the deceased was separate, are considered 
to be inferior to the agnates, however distant, who are recog¬ 
nized as heirs in preference to all other cognates agreeably 
the principle of propinquity which is the admitted criterion^f 
the order of succession in the Mitfikshard School. 

The custom relating to the observance of mourning affords the 
strongest possible evidence of the ncartiess of the sakul//as and the 
s'xmdaodakas: all his sahdyas have to observe mourning at 
the death of a Hindu, for the same [leriod as is provided for his 
own son, that is to say, 10, 12, 15 and 00 days respectively for 
the four castes in their order; it should be borne in mind that 
for the pur[)ose of mourning, sapindas under the Ddyabhdga 
are those relations who are sagotra sapiiidas under the 
Mitakshard, sec D.B., xi,i, 41-42; remoter agnate relations 
residing in the same village do also actually observe mourning 
like the sakulyas, though the period of mourning ordained in 
the Shasters, for them, is three days only, which is also the 
period for nearest cognates such as the daughter’s and sister’s 
sons, while the brother’s daughter’s son and the rest whom the 
Full Benches have introduced before sahdyas are not required 
to observe mourning even for a single dav. 

But nevertheless, one of the unnatural conse(j[Ucnces of the 
principle of spiritual benefit being supposed in the maimer ex¬ 
plained by the Full Bench, to be the criterion of the order of 
succession, would be, that some cognates would take the inheri¬ 
tance in preference to agnates of the same degree,—a result 
which is —opposed not only to every system of Jurisprudence 
but also to tile very text of Manu on which the doctrine is based. 
A student of comparative jurisprudence will find that at first, 
cognates were not recognised as heirs at all, then in the course 
of progress th^ were recognised as heirs, but were placed 
after all the agnates*; then, some of them were permitted to 
have a position in the order of succession, in preference to more 
distant agnates ; and the last stage of development has been, to 
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abolish all distinctions between agnates and cognates; but it is 
nowhere fouiid that cognates take in preference to agnates of 
the same degrees with themselves. 

Take for instance the Roman law : the Twelve Tables did. 
not at all include the cognates in the category of heirs. In 
course of time when the family union became less strong, and 
importance began to be attached to the nearness of kin, 
irrespective of the family, the exclusion of all cognates from 
inheritance came to be regarded as unnatural and as a survival 
of an archaic institution ; the Proetor Urbanus recognized the 
heritable right of certain cognates under the pretext of giving 
il^em forms of action. And at last all distinctions between 
agnates and cognates were abrogated by Justinian. 

The Mahoniedan law also discloses similar development. 
The Sunni School appears to be anterior to the Mitakshar4 on 
the point of development; for, it postpones all cognates without 
any exception, to agnates however distant. According to this 
school, even the daughter’s son is excluded from inheritance by 
the remotest agnate. The Shia School, however, has abolished 
this distinction between agnates and cognates as regards the 
right of inheritance, although the agnates still enjoy certain 
privileges showing their superiority to the cognates. 

We find similar development in Hindu Law to a certain 
extent. Manu does not recognize the cognates as heirs at all; 
the daughter’s son mentioned by Manu to be equal to a son’s 
son, refers to the appointed daughter’s son—^a kind of adopted 
son who is an agnate, and not a cognate. 

Cognates are, later on, recognized as heirs for the first time, 
by Ydjnavalkya who places them after the agnates. Then the 
l^itdkshard made a change in the law by giving to the daughter’s 
son a very superior positon in the order of succession, as has 
already been said ; and the Diiyabhaga has given to some other 
cognates a position in preference to many agnates. 

The Hindu law, however, has not yet arrived at that stage 
in which *the distinction between agnates and cognateil is 
abolished, b^ reason of the joint family system, which is 
the foundation of the distinction, still prevailing in Hindu 
society: agnates live together jointly, excluding cognates. 

But the development of law, whereby cognates are prefer¬ 
red to i^nates of the same degree with themselves is quite 
udiiaturar and unprecedented in the history of law, aud is 
npt all sanctioned by the sages; for instance, son’s son’s ; 
dau^^rs' son taking m preference to son’s son’s^ m’s son,^ 
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brother’s son’s daughter’s son taking in preference to brother’s 
son’s son’s son, and the maternal great-great-grandfather’s des¬ 
cendants taking in preference to the paternal great-great-grand- 
^father’s descendants. It appears so unreasonable that the 
High Court did at first refuse to sanction it: see 24 W.R., 229. 
This decision was pronounced erroneous by a Full Bench, 
the judges of which did not decide the question but thought 
themselves bound by the judgment of the first Full Bench, 
although the only question before the latter was, whether a 
brother’s daughter’s son and the like were heirs at all. And 
they entirely lost sight of the principle of propinquity. 

It has already been observed that although the text 
Maim on which Ji'mutavdhana relies, may support his the<^ 
with respect to the three maternal relations, namely, the uncle 
and his two descendants, yet it cannot be applied to the eight 
daughters’ sons. Maim says,—“To three (ancestors) should 
libations of water be offered, for three is ordained the ofiering 
of pindas or obituary oblations: the fourth is the giver of 
them, the Jifth has m> concern in them.” 

It should be noticed that the terms fourth and fifth in this 
text of Maim are used relatively to the remotest of the three 
ancestors: hence, it (^an by no means be so construed, as to 
include any of the daughters’ sons who must be fifth in rela¬ 
tion to the remotest of his tliree maternal ancestors to whom 
he ofters pindns ; since the mother must be one degree in the 
computation of degrees, though she is not one of the three 
ancestors on the maternal side to whom pinda is offered. 

The grandsons by daughter of the propositus himself and 
of his three paternal ancestors arc introduced by Ji'muta on 
the authority of a special text declaring the equality of a son’s 
son and a daughter’s son with respect to the capacity for spiritual 
benefit, which text cannot apply to a son’s daughter’s son, 
or a brother’s daughter’s son, or the like, who confers such 
benefit only on the son or the like, i,e., on his own maternal 
grandfather only, by virtue of that special text, but not on the 
propositus^ nor on his father or the like : D.B., xi, vi, 9. 

Thus it is clear that the texts on which Ji'mfita relies cannot 
. support the inference drawn by the Full Bench. For, had what is 
ascribed to Jfimita been his true intention, he would certainly 
have expressly*mentioned at least one of these daughters’ sons. 

^se-(aw and altered order of succession. —In the case of 
Qurugotmda Aaund Lodl^ 5 B,L.R., 15,-13 W.R., F.B., 
the daughter’s son was held to be an heir, and it 



842 


>4 


dayabhaqa succession. 


[CH. IX. 


was adniitted by Babu (subsequently Justice and afterwards Sir) 
Romescbandra Mitter that if he whose claim was resisted by his 
client, be held to be heir, he would succeed in preference to his 
client who was a sakulya; and the reason for this admission scem% 
to have been that if the doctrine of spiritual benefit, upon which 
Justice D, N. Mitter wanted to base that claimant’s heri¬ 
table right, be correct, then he must take to the exclusion of 
sakulyaa. It did not strike any one then, that the said claimant 
might be an heir, yet he might hold the same 2 )lace under 
the Bengal School as under the Mitdkshard School. It is, 
however, clear that having regard to the (juestion for their con- 
>44eration this Full Bench was not called upon to decide the 
(Jtxestion as to the exact position of the paternal uncle’s 
daughter’s son in the order of succession. 

However that may be, the result is that all the second and 
the third class Ddyabhdga siinndas (see mpra }). 61 and the 
tables at i3p. 65-66) may be contended, according to the reasons 
set forth in the judgment of Justice D. N. Mitter, to be pre¬ 
ferable to the sakulyas. But in so doing you must altogether 
ignore propinquity the fundamental 2 )rinciple of inheritance, con¬ 
trary to the Ddyabhdga school. * 

Although Full Benches are said to settle doubtful j)oiiits of 
law, yet the effect of the above Full Bench decision has been ' 
to unsettle the whole law of inheritance. 

It should be observed that eight daughters’ sons were by 
necessary implication recognised by that Full Bench as heirs : 
they are, (1) son’s daughter’s sou, (2) son’s son’s daughter’s son. 


jjaternal granduncle’s son’s daughter’s son. 

The precise position of these in the order of succession has 
been the subject of disjmte in many cases. The contention on 
behalf of them has been that the two descendants of the 
projmitus should succeed in preference to his jjarents and their 
descendants, and the two descendants of the father should 
take in preference to the grandfather, and so on. 

But this contention could not be accepted and given effect 
to, except by overriding the order given in the Ddyabhdga. 
The first case on the point was that of Gohindprasad v. Mohes- 
cJiandrctt 15 B.L.R., 35«»23 W R., ] 17, which was decided by 
tw8 eminent Judges of the Calcuthi High Court, namely, 
Cbipf Justice Sir Richard Couch and Justice Ainslie, who held 
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that these eight daughters’ sons cannot be placed before the 
paternal great-grandfather’s descendants, including his daughter’s 
son (No. 24 sup¥a p. 28G) ; the cf)inpetition in that case was 
between the brother’s daughter’s son and the paternal grand¬ 
father’s great-grandson, and the latter was held preferable. 

The correctness of this decision was impeached in many 
subsequent cases, but it has been uniformly followed; see 
I.L.R,, 4C., 411 and note; I.L.R., 11 C., 343; I.L.R,, 15 C., 
780 ; besides there are many unreported cases. 

But nevertheless some judges of Mofussil courts misunder¬ 
stand the effect of the above rulings of the Ifigh Court, and 
commit errors by following the arguments in the judgment w 
Justice D. N. Mitter.. ' ^ 

The order of succession among these eight daughters’ sons 
is the order in which they have been enumerated above : 10 
C.L.R, 484. 

In a case of competition between these eight daughter’s 
sons on the one hand, and the maternal relations on the other, 
the former are to be })referr(Hl agreeably to the exposition bj" 
the Full Bench, of the })rinci})le of spiritual benefit; according¬ 
ly it has been held that the father’s brother’s daughter’s son is 
entitled to succeed in preference to the mother’s brother’s son : 
Braja v. Jivan, I.L.R., 26 C., 285. 

The order of .succession amongst the maternal relations who 
come within the snpinda relationship expounded by Justice 
B. N. Mitter is in the order in which I have numbered them in 


the genealogical tree, mpra p. 66. It mu.st be exactly similar 
to the order amongst the three paternal ancestors and their 
de.scendanta, excepting this that the three maternal female 
ancestors are not recognized as heirs. 

The question whether the eight daughter’s .sons and the 
niJiternal relations other than the maternal grandfather and his 
three descendants, should be preferred to the sahu/yas has not, 
as I have already said, actually been judicially discussed and 
decided by. the High Court in any case. 

In the ca.se of Kasinath Roy, 24 W.R., 229, in which there 


ivas a competition between the brother’s .son’s son’s .son and the 
brother’s son’s daughter’s son, the former who is a sahilya, was 

f referred to the latter who is a sapinda according to Justice 
). N. Hitter’s exposition of the principle mid the order of 
succession. The learned judges could not accept the view that 
a cogiiafte should take to the exclusion of an agnate of an equal 
(tegree. 
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The corretness of this decision was called in question in 
the case of Digumber v. Motital, I.L.R., 9 C., 563, in which the 
competition was between the brother’s daughter’s son and the 
great-great-great-grandfather’s great-great-great-grandson; and 
the question was referred to a Full Bench for their considera¬ 
tion. But this Full Bench refused to judicially decide the 
point,^ as the learned judges thought themselves bound by the 
decision of the first Pull Bench, although the judges thereof were 
not called upon to decide the point, as it was not at^all referred 
to them. The brother’s daughter’s son was held preferable. 

Thus has arisen an unsatisfactory and abnormal state of 
%he law, in which certain cognate relations whose very exis- 
tmice may be unknown to the deceased proprietor, would 
become his heirs in preference to the sakulyas living, it may 
be, in .the same house with him, and regarded by him as near 
and dear relations. 

In discussing the question the learned Judges have com¬ 
pletely ignored the principle of propinquity and confined their 
attention exclusively to the principle of spiritual benefit alone. 
But it is absolutely impossible to explain and maintain the 
accepted and now settled and undisputed order as set forth in 
the bdyabhdga without recourse to the principle of proximity. 
But yet it is not even alluded to in the decisions on the 
question. 

It may be asked,—Does a Hindu, in the ordinary state of 
things, know even, the existence of the daughter’s son, of the 
son and the grandson of the maternal great-grandfather (ir 
great-great-grandfather, or even of the son and grandson 
of the maternal grandfather? The answer is obvious. Any 
one acquainted with the customs, manners and habits of tlie 
Hindus, and pausing to think about the matter, cannot but 
wonder how these daughter’s sons could be preferred '‘^to 
sahulya relations who have to observe mourning at the death ^ 
of the deceased proprietor for the same period as his own son. 

The question is one which ought to be judicially considered, 
and the law enunciated according to the true construction of 
the Bengal commentaries, by a Full Court of all the judges# 
and there is a precedent for this course. If, however, the 
High Court be not disposed to reconsider and overrule the 
FuH -Bench decisions, the Legislature ought to be moved to**^ 
dhdify the law consistently with the feelings of the Hindus 
of Biengal, in consultation with learned Pandits and som©' 
l^gli^-educated Hindu lawyers. ^ / 
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Some explanations.— The male issue take stw'^es; and 
as regards them, the right of representation obtains down to 
the third degree. 

But the sons of different daughters, as well as all collateral 
relations of equal degree, take per capita^ nor is in their case 
the right of representation. 

A relation claiming to be an heir must be in existence, at 
the time when the succession opens; subsequent birth of a 
nearer heir cannot have the effect of divesting the estate 
already vested in a more distant heir: Kalidas v. Krishan, 2 
B.L.R., (F.B.), 103. 

The nature and incidents of the estate taken by the female 
heirs in the property inherited by them from their male rela- ^ 
tions, shall be discussed in detail, later on. 

The preference based upon whole blood when two relations 
are in other respects equal, appears to apply to all collateral 
relations according to the D4yabhdga. But as the pihiciple of 
propinquity is entirely ignored and the doctrine of spiritual 
benefit is deemed in modern decisions to be the sole criterion 
for deciding every question relating to inheritance in the 
Bengal School, it has accordingly been held (I.L.R., 11 C., 69) 
that a half-sister’s son is entitled tt) inherit together with a 
full-sister’s son, there being no difference in the amount of 
spiritual benefit conferred them respectively. But see 
Srlkrishna’s Recapitulation supra p. 331-2, showing that rela¬ 
tions of the whole-blood should be preferred,—a proposition 
based upon express texts of the Smriti: D.B., xi, v, 10, see 
supra p. 298, and D,T., xi, § 63. Upon the authority of this 
decision, the preference on this ground is to be confined to the 
nine collaterals among the first class Dayabhdga sapindas^ 
namely, a brother, an uncle, and a granduncle, and their descen¬ 
dants ; it will not apply to any other relations. 

Re-union after separation is another cause foi* preference. 
It proves that the doctrine of spiritual benefit is not the sole 
criterion. This subject has already been dealt with : pp. 303-4. 

The effect of the operation of these two gromids of prefer¬ 
ence in the cases of brothers, nephews and undes is as follows;— 
A re-united brother or nephew or uncle, of the half-blood, re¬ 
spectively, succeeds together with a brother or a nephew or an 
unde, of the whole-blood, if the latter is not re-united: the 
ground of one’s being a relation of the whole-blood, is counter¬ 
balanced by that of the other’s being re-united. 

, But the preference has been extended by the case-law to 
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sons of re-united c6-parceners, which appears to be overruled 
by the Privy Council: see supra pp. 303-4. 

There is an express text laying down the joint succession of 
a full-brother and a half brother to the immoveable property 
left by an undivided brother living jointly with them ; the text 
is cited in the Ddyabhiiga which explains the law accordingly : 
Ch. xi, Sect, v, paras. 35 & 36. A clear text of the Smriti 
cannot but be followed ; but a Full Bench rejected the authority 
of both the text and the, commentary, because they seemed to 
the learned judges to be inconsistent with the author’s princi¬ 
ple of spiritual benefit: I.L.K., 1 C., 27 ; see arde p. 28. 

The inheritance of the preceptor, a pupil and a fellow- 
''student has under the altered state of society become almost 
a thing of the past. Do not, however, think that \ve may 
become heirs to each other: nor that the Dihhd-Guru can 
come under the term ‘ preceptor.’ 

The relation between the preceptor and a pupil was a very 
strong one in old times, when a pupil had to live with the 
preceptor as a member of his fiimily, and to procure the 
maintenance of himself and his preceptor by begging alms, a 
practice now found in Burma, which is calculated to drive out 
all vanity and conceit from the minds of boys. 

Examination of the Principle of Spiritual Benefit. 

At one time it was thouffht that the doctrine of spiritual benefit is 
the key to the Hindu law of inheritance. It is now, however, admitted 
on all hands that the doctrine has nothing whatever to do with the 
Mitdkshard law of inheritance. Bub you tnu.sb not think that the 
MitdksJtard is silent about the srdddJut ceremonies forming the founda¬ 
tion of the doctrine. On the contrary you will find in the A'chara-kanda 
a minute and exhaustive description of the various matters concerning 
those ceremonies. But the author of that treatise does nob even allude 
to those ceremonies while dealing with inheritance, so as to imply any 
sequence between the two. There are, however, a few passages in that 
part, implying rather the converse of what is understood by the doctrine 
of spiritual benefit: in other words, relations that become heirs are 
required to perform the exeqnial ceremonies for the deceased; but they 
are not held to become heirs because they confer spiritual benefits. 

By the expression “ exequial ceremonies” I mean the sixteen srdddhas 
ending with the Sapindilcaran ceremony. These are the most important 
ceremonies, but only one of them is {supra p. 336) regularly performed, 
by /every Hindu that has not openly renounced Hinduism. The , last 
ceremony has, as I have already said, the effect of uniting the decoasod 
with his departed paternal ancestors in the next world. But for this, hia 
.spirit; would have roved over the earth, in something like solitary 
ooofinement. These ceremonies are required to be performed by relations 
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male or female ih a specified order, the next in order being competent! 
fio perform in default of the first. Some of these relations, however, are 
not in the category of heirs, see supra p. 337. 

The author of the Diyabhdga deals with the order of succession in 
the eleventh chapter of that treatise. In laying down the order he 
professes to interpret certain texts of the sages, which set forth the order 
to some extent by naming the relations, and then end with generic 
terms; and he refers to the capacity for conducing to the spiritual benefit 
of the deceased as one of the many reasons in sn{)port of his exposition 
of 'the order of succession deducible from those texts. 

The author does not, however, allude to the above-mentioned sixteen 
srd'idhas or to the eJeoddista srdddh i, in considering the capacity of a 
relation to confer spiritual benefit. He confines his attention to the 
p/irvaria srdddhas alone for the purpose. I have already said that these 
ceremonies are regularly performed by none; and although the unwilling-/ 
ness of the pco[)le to regularly perform the ceremonies, has given rise to 
the rule that these may be perf irmed once for a year, and a day named 
mahdlayd is set apart for that purpose, still very few Hindus of the 
present day observe these ceremonies. This omission is rather to be 
regretted and is duo mainly to the ignorance of the people in general as to 
what is meant by the ceremonial conducted in S inskrit. They are calculated 
to exorcise a very salutary influence on the huinin mind, by forcing 
on it the idea of the vanity of the world, like a walk in a cemetery. 

You will be in a position to clearly understand the doctrine of spiritual 
benefit if you examine how the author of the Dayabh6ga makes use of that 
theory. The following is a summary of the references in the Dayabhaga 
to this principle :— 

J. A grandson by a predeceased son and a great-grandson whoso 
father and grandfather arc both dead, inherit together with a son. The 
reason assigned is, that these three confer equal amount of spiritual 
benefits by performing the pdrvana srdddha, Ch. iii, Sect, i, para 18. 

A grandson whose father is alive cannot perform the pdrvana so he 
cannot take, Ch. iii. Sect, i, para. 19. Potential capacity is here disregarded. 

You will remark that a son offers three oblations, a grandson two, and 
a great grandson one, but this difference in the number of oblations is 
taken to be of no effect. It is also to be noticed that when they confer 
equal amount of spiritual benefit, why do they not take per capita, if the 
doctrine be the sole criterion of inheritance ? 

, 2. Widow succeeds to the state of the sonlcss husband, by virtue of 

express texts. Conflicting texts are referred to. They arc reconciled by 
holding that the contrary texts do not intend to lay down the order of 
Buccession, but to enumerate the heirs. You will bear in mind that from 
Hhese texts the author of the MUdkehara deduces three different modes 
of devolution. 

The autlior of the DAyabhAga in Ch. xi, Sect, i, paras 31-41 invokes the 
aid of ibhe doctrine of spiritual benefit in support of his conclusion in favor 
of the widow^s succession. He cites many texts in which the sages 
dtolare that, tl^e birth and existence of the three male issue are spiritually 
benofictal to the father and other ancestors, < independently of the 
fler^matioe by them, of any religious ceremony for offering piiiaa: D.B.> 
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xi, i, 31. Upon the authority of those texts he explains the term 'sonless 
to mean, destitute of son, grandson and great-grandson, on the ground of 
spiritual benefit. This latter position is again supported by an exposition 
of the sapinda relationship, by putting a novel meaning on the term 
ddya in a text of Baudhiyana, according to which, however, the first class 
sapindas only may come under that term. He further states that next 
to the male issue, the widow may confer spiritual benefits by practising 
austerities; and adds that she might cause her husband’s soul to fall to 
the lower region by leading a vicious course of life for want of wealth. 

The widow cannot perform the pdrvana srdddha. She succeeds for 
two peculiar reasons: 1st, she is the surviving half of the deceased 
husband: 2nd, her unique capacity lor conferring spiritual benefit, very 
different from the rites upon which the Full Bench relies. 

3. Daughter’s succession is based upon express texts. She herself 
V;annot confer any spiritual benefit, but her son may do so. The daughters 
that are sonless and not likely to have sons are excluded. 

The maiden daughter is preferred to others; as her marriage is 
requisite for the spiritual welfare of her departed paternal ancestors, who 
wotild otherwise fall to a region of torment. But there is an express 
text for this preference. 

If the spiritual benefit derived from snlddhas were the only criterion, 
the daughter’s son ought to have been held preferable to both maiden 
and married daughters. 

4. Daughter’s son. There are express texts in favor of his succession. 
There are also texts to the effect that he confers peculiar spiritual benefit 
like the son’s son, by his very birth and existence apart from the offering 
of pindas. All these texts, however, really refer to the appointed daughter’s 
son, ic., a kind of adopted sons and not to the ordinary daughter’s sod, 

5. Father’s succession is based upon express texts. He is postponed 
to the daughter’s son, because he offers two oblations and the daughter’s 
son three. 

You will observe that in this instance the potential capacity alone is 
lobked to. The daughter’s son may not actually present any oblation at 
nil. For if his father be alive he is not competent to perform the pdrvana 
8rdddli/ii and if he predecease his father he can bestow no spiritual 
benefit at all, by offering oblations. The daughter’s son’s son does not 
offer any ablation. 

Yoti will bear in mind that the pdrvana ardddfia is not separately 
performed in honour of the maternal ancestors. It is a ceremony in 
honour of the paternal ancestors alone. When it is performed, then the 
maternal ancestors also are worshipped, bnt not in all cases. 

According to the doctrine of spiritual benefit, the father and the 
paternal uncle ought to have succeeded together, as both of them offer 
two oblations. Propinquity alone can explain the father’s preference. 

The father is preferred to the brother whose capacity for spiritual 
ben^t is superior to the former’s, but potential during his life: you 
caniiot prefer the father unless you take the latter circumstance as a 
criterion for postponing, which you have not done in the case of the 
daughter’s son, or unless you rely on propinquity whereby only you may 
prpfer the father to the brother. 
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6. Mother’s right is based upon express texts. Reasons for preferring 
her to a brother are, gratitude in return for secular benefits received.— 
a new factor, and her c ipacity to confer spiritual benefits by giving 
birth to sons. 

She can inherit when a widow, and if she has no male issue then, she 
cannot even indirectly confer any spiritual benefit in the said manner. 

In strict accordance with the doctrine of spiritual benefit, as under¬ 
stood by the Full Bench, she ought to have been postponed to many 
others. The doctrine must be given up in her case which can by no 
means be brought under it. 

7. Brother’s succession after the parents is expressly mentioned in 
the texts. There is .an express text for the preference of whole blood. An 
additional reason assigned is that the full brother offers oblations to the 
deceased's own mother to whom he was bound to present oblations in the 
pdrvana srdiMha, whereas the half brother offers to his own mother ant^ 
not to the mother of the deceased. 

Following the spiritual benefit theory strictly, a re-united half brother 
could not be held to succeed jointly with a full brother not re-united. 
Nor could rc-utiion be taken to give preference in other oises. 

The oblation presented to the mother is a new factor. 

The full brother offers, therefore, six undivided oblations, or rather 
nine: three to paternal male ancestors; three, to the mother, the paternal 
grandmother and great-grand mother; and three, to the maternal 
male ancestora. Still, he is postponed to the father who offers only four, 
and to the daughtfr’a son who offers only three. 

8. After the brother comes the brother’s son under the express texts. 
He offers two oblations. A full brother’s son offers two more oblations to 
two female ancestors while a half brother’s son presents only one such 
oblation to the deceased’s paternal grandmother. This is set forth as an 
additional reason for the preference of the former. 

Thus far, the order of succession is the same as under the MitAkshari,. 
with the slight difference as to the order between the parents, and the 
inheritance of barren and sonless widowed daughters. 

9. Then comes the brother’s grandson *, he is nob expressly named 
but is included under the term (jotraj<t. He offers one oblation. 

The brother’s son and grandson .are preferred to the paternal uncle 
who offers two oblations inasmuch as they present oblations to the father 
who is to be principally considered. 

The brother’s great-grandson being the fifth in descent offers no 
undivided oblation and therefore cannot take now. 

10. The sister’s son comes in next. He presents three oblations. 

11. Then the author of the DAyabhAga lays down generally that the 

f randfabhor’s and great-grandfather’s descendants, inclusive of their 
aughter’s son, will take in the same way as the father’s descendants,. 

The reasons assigned for the succession, in the above order, of the 
sons of daughters of the three paternal ascendants are, that they ought 
to take on the same grounds as the deceased’s own daughter's son, and 
in the proxh^pit^ of offering oblations and that they are included under 
the term gotmja in the text of YAjnavalkya. 

The word gotraja is taken in the MitAksharA in the sense of aagotra 
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or AgmUic' relation: the author of the Dtiyabhaga takes it in its literal 
sense, namely, descended from the gotra. In this sense the sons of 
daughter born in the family may be called gotrajas, though it is far-fetched. 

Then the author says that in default of the great-grandfather’s 
descendants including his datighter’s son, who offer oblations enjoyed by 
the deceased, the maternal uncle and the like succee<l; because Yajna- 
valkya includes them under the term bandhu, and because they confer 
spiritual benefits upon the deceased by performing a duty which the 
deceased was bound to perform, namely by presenting oblations to their 
own paternal ancestors who are the maternal ancestors of the deceased. 

;He says that the uses of wealth are two, enjoyment and charity. 
\yhen it cannot conduce to the enjoyment of the deceased, it ought to.be 
appropriated to charitable purposes such as are calculated to confer 
spiritual benefit upon the deceased. He adds that the taking of the 
•y^altl) by the maternal uncle and the like furnishes them with the means 
of presenting oblations to the maternal ancestors to whom the deceased 
was bound to give oblations; and the deceased is benefited by gifts of 
oblations to maternal ancestors by the maternal uncle and the like. 

In Ch. xi. Sect, vi, paras. 12-20 and 28-33, there is a lengthy discussion 
on this subject. The real difficulty of the authpr, .and the way in which 
he, meets the same, will be better understood, if attention be paid to the 
following texts, one of Ydjnavalkya and the other of Manu. 

.. (1) The widow and the daughters also both parents, brothers like¬ 

wise, their sons, the gentiles (gotrajas), the cognates bandhus, a pupil and 
a fellow-student; in default of the first among these, the next in order is 
heir to the estate of a sunless deceased man.— Ydjnavalkya, (p. 282 8Ui>ra.) 

. , (2) To three must libations of water be madej for three is the 
offering of funeral cake ordained: the fourth is the giver of the same; 
tjie fifth has no concern in them. To the neare.st sapinda the inheritance 
next belongs. After these the sahidyas or gentiles, the preceptor or the . 
pupil;— Manu, (p. 51 supra). 

, Yoti will see that, according, to the plain meaning of tlie text of 
YAjnavalkya the cognates or bandhus can be heirs only in default of the 
gentiles. And this is the real diflSculty in the way of the introduction of 
the maternal uncle and the rest before the sakulyas or gentiles. 

The expedient hit upon by the author of the D6yabh6ga is this. 
Manu does i^^t name the cognates in the category of heirs. But there is 
n maxim that no code of law can be accepted if contrary to Manu. 
IJherefor^, in order that bandhus who are-mentioned by Ydjnavalkya may 
become heirs, we must hold that Manu also has mentioned them by 
implication. And the text—“To three must libations, Src.,”—is taken by 
the author to include the cognates by implication. Agreeably to this 
view; the cognates come first in Mann’s texts, and then the sakulyas. The 
author means to say that, neither the enumeration thus obtained nor ■ 
the enumeration by Ydjnavulkya of gentiles and cognates one .after the 
■ ptherr.4o6s indicate the order of succession. But the order is to be 
df.tet^in^ .by the text “To the nearest sapineZa the inheritance next*' 
belongip.^’ The term nearest is interpreted by the ^^author to . 

mi^n the greatest^^rilual-bemfit-giver. . , 

^. Aoceiding to the author, of the Ddyabhiga, the cognates to whom 
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he has given a position before the sokulyas confer a greater amount of 
spiritual benefit than the latter. 

They are the daughter’s son, sister’s son, father’s sister’s son, ^ntj 
grandfather’s sister’s son, as well as the maternal unele and the like. 

The terra ‘ maternal uncle and the like’ has been explained by Srf- 
ktishtia and Raghunandana to mean the maternal grandfather, the 
maternal uncle, his son and grandson. The expression traipui;uf*kika,'f 
pinda, used by the author of the Diyabhaga in the course of the 
argument and the pritioiple of reciprocity, may have influenced this 
explanation. ■ 

' 13. The sakulyas come after the maternal uncle and the like. 

There are express texts for their succession. They also confer spiritual 
benefit by offering pind<c-lepas either to the deceased himself or to those 
to whom the deceased was bound to ofler such oblations. 

The doctrine of spiritual benefit is not referred to in dealing \yit}^ 
the succession of the saminodalMS and the rest, because both the school? 
agree as to their succopsion. 

14. The founder of the Dayabhaga School intended to leave as the 
law of Bengal, the Mital<shar4 order of succession as modified by himselfi 
mainly by introducing the seven or eight cognate relations before the 
sakulyas. It was not his object to deal with it in its entirety; but hg 
may be mistaken to have d-me so by reason of the explanation of the. 
tekts cited by him on tlie order of succession, which clearly appears from 
the context to be merely p.arenthetical. It would be a great mistake tn 
suppose that the order appearing from the said explanation is intended 
to be exhaustive, when the cognates that arc expressly recognised as heirS 
in the Mit^kshara are not at all taken into consideration by the author 
who would undoubtedly have done so, had he differed from the author of 
the Mit&kshara. After having dealt with the order of succession, by w.ayt 
of explaining the texts cited, the author does, in paras. 21-33, {igain return 
to the discussion of the right of the cognates to whom he has already given 
a preferable position in the order of succession ; for therein he principally, 
differs from the Milakshanl. He argues that the order of succession 
.as modified by him, agreeably to the theory of spiritual benefit, is the, 
proper one; xi, vi, 30. 

Then he concludes by saying that even if the learned be not satisfied 
that the doctrine is deducible from the texts of Mann, still the order 
of succession as laid dawn by him is supported by them. 

Srikrishna’s comments on the above are that, according to thedoctrinq 
of spiritual benefit, strangers might come in as heirs; for any person, 
by throwing into the waters of the Ganges the ashes of the deceased’^ 
body after cremation, may confer upon the deceased an inestimable 
amount of spiritual benefit. This difficulty amongst many others, induced 
the author to make the last mentioned remark. See p. 63-64 supta^ 

15. I have already said that the order of suceession amongst the 

S aternal grandfatherls and great-grandfather’s descendants is not laid 
own io extenso by the author of the D6yfibh6ga. But Raghunandana 
and Srikrifihna place them in the following order,—grandfather, grande 
mother, uncle, uncle’s sou, uncle’s grandson, grandfather’s daughter’s.son, 
.great-grandfather, great-graadmother, granduffcle, his eqn, grandson, and 
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|;reat-gr&ndfatlier's daughter’s son,—following the analogy of the order 
m which the parents and their descendants take. But this is clearly 
indicated by Jfmdtavihana in Ch. xi, Sect, iv, paras. 4-6. 

This order is not consistent with the oblation theory. But neverthe* 
less this order is laid down by the author of the D^yabb^ga. 

Upon a review of the above references to the capacity for conferring 
spiritual benefit, it is very difficult to see how a clear and consistent 
principle can be deduced from them; or. how it may be said that it is 
the key to the law of inheritance. The other heirs after the eakidyaa 
do not confer any spiritual benefit. As to libations of water, they are 
offered by strangers as well as by relations; nor is any authority cited 
supporting the rendering of the term aamdnodakna into those connected 
by libations of water. 

It has, however, been asserted that the whole of Chapter XI of the 
l!)4yabh&ga is nothing but a mere elaboration of the doctrine of spiritual 
benefit. But with the greatest deference to those that take this view, 
1 say that 1 fail to see how such a conclusion can be come to, on a perusal 
of that Chapter. The object of the author appears, beyond the shadow 
of a doubt, to have been, to lay down a particular order of succession, 
and to invoke the aid of that doctrine merely to fortify his positions. 
That doctrine itself has nowhere been fully and completely explained 
nor independently dealt with; but it has only been^ in a subordihate 
manner referred to in the course of the arguments put forward in support 
of his positions. 

And it may very fairly be doubted whether the induction of the 
doctrine of spiritual benefit and the generalizations made by the Full 
Bench in Garugobinda Shaha MunduVa case are correct, when these 
are admittedly inconsistent with the order of succession specified by 
the author of the DAyabli6ga. And I may repeat that I have not been 
able to find anything in that work from which the relative amount of 
spiritual benefits conferred by two relations can be ascertained in a case 
in which we have not the opinion of the author himself, reading, of 
course, the work in the way in which the Privy Council says it should 
be read, viz.—“ but even if the words were more open to such a construc¬ 
tion than they appear to be, their Lordships are of opinion that what they 
have to consider is not so much what inference can be drawn from the 
words of Caty&yana’s text taken by itself, as what are the conclusions 
which the author of the DSyabh4ga has himself drawn from them." 
(I.L.R.. 6 a. 776). 

The doctrine appears, as I have already said, to have been introduced 
by the author of the Dayabh4ga as a mere pretext for assigning in the 
order of succession a higher position to some dear and near cognates who, 
under the Mit4ksharA are all postponed even to the most distant,, 
agnate relation,—a pretext similar to that under which the Preetor Urbanus 
of Borne recognized the heritable rights of cognates. 

Too much appears to be made of this doctrine for the sole object of 
recognizing the heritable right of the remaining cognates about whose 
iMritable right and positi^ in the order, the author of the Ddyabhiga is 
iilent; inasmuch as he Intended to leave them in the same state as they 
were under th^' Mitlksharl, he had nothing to say about them. 
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As to the cognates other than those named by all the authorities 
of the Bengal School as heirs before the aakxdyas, their order is, no 
doubt, not mentioned in the D6yabh6g.v But that does not show any 
intention to exclude them unless tiie enumeration of heirs in that treatise 
be held to be exhausitive. 

Two questions arise with reference to this point; (1) How is their 
inclusion to be reconciled with their omission in the enumeration of 
the order ? (2) Where are they to be placed ? 

Before proceeding to consider these qtiestions, it ought to be mcntion> 
ed that by the term cognate I mean to include all those that are included 
under the terra bandhn in Y^jnavalkya’s text and in the Mit^ksharA 
They are divisible into those that confer spiritual benefits by offeiing 
pindas, and those that do not. 

The Full Bench decision in Guru Govinda Shaha MandaVs case is 
silent as to the second class; and the first class are held to be included* 
in the category of heirs by the principle of spiritual benefit. 

Now, the term handJuv occurs in the text of Yajnavalkya, laying 
down the order of succession. That text has been cited by the author 
of the D4yabh4ga as an authoritative one while opening the subject of 
succession. Oh. xi. Sect, i, para. 4, and its authority has been invoked through¬ 
out the chapter. M.iternal uncle and the like are said by the author 
to come under this term bandhu. But no explanation of the term has 
been given so as to enable us to understand who else are included by 
that term. The term bandhu has been explained in the Mit4kshar4, 
a work of the highest authority in all the schools not excepting Bengal 
where however it yields to the D4yabh4ga, on points in which they differ, 
But,'Kvhon the D4yabhiga is silent, the Mitakshara is to be consulted 
in the Bengal School as well. This has been laid down by the Privy 
Council at least in two cases: (see p. 33 and the Unchastity case). Hence 
all relations that are bandhus under the Mitkkshara are also heirs in 
Bengal. With this difference that the sister's son, the father’s sister’s 
son and the like who are descended from agnatic relations are included, 
by the author of the D4yabh4ga, under the terra gotrajeu 

It has already been said that the enumeration of the distant heirs 
was not the object of the author of the D4yabh4ga. It is rather 
given by way of digression from the subject he was considering. 
He was contending for the higher position of certain cognates; and, 
in doing so, he cited certain texts bearing upon the order of succession; 
and, as a commentator, he offered parenthetically his explanations 
of the same and then returned to his subject with which he concluded. 
It would, *therefore, appear that he intended to leave the distant succession 
in the same state in which it was in the MitaksharA This view is 
supported by Raghunandana the next highest authority in Bengal who 
introduces the cognates again after the agnates. * 

As to the precise |K)sition, there would be no difficulty whatever 
if the rule contained in the Mit4kshar4 and the D4yatattva be followed. 
Bat this Wduld be opposed to our present sense of natural justice. ,P?he 
ezpreffiion natural iustiob means, if it menus anything definite, the 
i^^pakePs sense of'WrW ought to be. 

!0ie qaestioa Rss,, in several oases, ar'. .on before the High Court with 

H* I 
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referenbe to the eight relations beginning with the son’s daughter's son, 
four, of whom may offer two oblations and the rest one oblation, to be 
partaken of by the deceased. 

J[ have already told you that it is now settled by the High Court that 
these relations cannot be placed before the great-grandfather's daughter's 

The contention theref(*re, must now be confined to this position that, 
they are entitled to take before the relations on the maternal side ana 
befiiie the aakulyoB. 

Their position before the maternal side is in direct opposition to 
what the author of the D4yabh4ga has expressly said. The author has 
laid down that the maternal uncle and the like are to succeed after the 
great grandfather’s daughter’s son. When the author of the Ddyabhdga 
f«ys so, we iiie bound to conclude that, nfter the great-grandfather’s 
•daughter's son, the maternal uncle and the like confer the greatest 
amount of spiritual benefit, admitting that to be the sole criterion of 
inheritance. Both these sets of relations confer spiritual benefit; and 
we have no reason to assume, in the face of what is said by the author, 
that the maternal uncle and the like confer a lesser amount of benefit. 
There is nothing in the DdyabhSga from which, directly or by implication, 
such a conclusion can he deduced. See Gh. xi. Sect, vi, para. 20. 

Besides, there is no other ground for preferring the brother’s 
daughter’s son or the nephew’s daughter’s son to the mother’s brother. 

A plausible argument, however, may be raised in favour of the succes¬ 
sions of the eight relations before the sakulyas, but there is not an iota of 
.reason for placing them before the maternal uncle and the like. 

The competition between a maternal uncle or the like on the ono 
hand, and any one of the eight relations on the other, presents a difficult 
question in consequence of the conflict between what is expressly stated 
in the D&yahhiga and the view of its principle taken by the Full Bench. 

The point fur consideration is whether those eight cognate relations 
and the maternal relations other than those specified above,—who are 
sapindeta according to the Full Bench,—are to be preferred to aakulyaa. 

It is contended that the t hree classes of sapindas must, according 
to the doctrine of spiritual benefit, be held to come before the aakulyaa. 
Tlte former are assumed to confer a greater amount of spiritual benefit 
than the latter. 

Let me once more draw your attention to the ceremony of pdrvana 
erdddhck, the foundation of the doctrine. A person does, according to 
that ceremony, present three oblations to bis father, paternal grand¬ 
father and great-grandfather} three to his mother, paternal grandmother 
and paternal great-grandmother ; three to his three maternal male grand- 
tires; and three pinda^lepaa or divided oblations to his 4th, 5tb and 6th 
pathrnal male ancestors in the male line. And, by so doing, be confers 
spiiiiual benefits on them. Hence a person is bound to confer spiritual 
benefits on his six paternal male ancestors, on his three paternal female 
anchors and on liis three matoinal male ancestor'.. ThosO that confer 
spimual benefits! on these ancestors of a person are held to confer 
epirifttsi benefits upon him. A person, after bis death, partakes^f 
t^iitnded GbiatmoB.preeeiited to those anoestors witb whom ne .is uhlm 
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l»y the mpindi-karma ceremony. Siich ancestors must be his three 
aagotru male ancestors, i.e., his father, paterual {grandfather and great* 
grandfather.. While dealing with the aapind'i relationship, I have pointetl 
out to you that such ancestors are not necessarily his three immediate 
ascendants, but may consist of his 4th, 5th and 6th ascendants, under certain 
circumstances. Tne paternal great-grandfather may be considered to 
offer pindia enjoyed by the deceased agreeably to the foregoing rule, 
and the deceased becomes actually the sapinda of the 4bh, 5th and even 
of the 6th ancestors. 

Spiritual benefit is, therefore, conferred in three ways: (1) by offerring 
an undivided oblation to the deceased himself or to those with whom 
he partakes of undivided oblations; (2) by conferring spiritual benefit 
upon those on' whom the deceased was bound to confer spiritual benefit, 
and, (3) by offering divided oblations to the deceased and to his ancestors. 

A person conferring spiritual benefic in the first way is assumed to 
confer a greater amount of spiritiul benefit than all relations conferring' 
such benefits in the second way. It is further assumed that no sakulya 
can confer spiritual benefit in the first wjiy 

There is nothing in the Dayabh&ga, expressly or impliedly, supporting 
the first assumption. On the contrary, the position assigned to the 
maternal uncle .and the like, jujt after the great-grandfather’s daughter’s 
son, negatives such an idea. As to the second, suppose a man dies during 
the lifetime of his fither, then he is united by the sapiadi-karana cere- ‘ 
raony with his p item d grandfather, great-grandfather and great-great’ 
grandfather, and suppose the last to have a great-grandson living; then 
this great-grandson offers an undivided oblation bo the great-greatgrand¬ 
father^ and this oblation is participated in by the deceased. The second 
assumption too proves to be incorrect. 

The author of the Dayabhdga does nowhere lay down as a general rule 
that the amount of spiritual benefit varies directly as the number of 
oblations, or that an obladon enjoyed by the deceased is more valuable than 
oblations offered to ancestors to whom he was bound to present oblations, 
or that undivided oblations are of greater value than divided ones. 

There is, however, only one sentence, used by the author of the 
Dayabh&ga in the course of an argument, that docs apparently seem 
tO' support the last of three propositions mentioned above; and that 
is the slender basis upon which an argument may be based for the ex¬ 
clusion of the sakulyas by the three classes of sipindas. See Ch. xi, S. 
vi, 17. But that is nob his conclusion; had it been so, it would nob still 
have supported the above position in its entirety. 

His conclusion or rather the re-statement of his position set forth 
in paragraph 12, is contained in paragraph 20: paragraphs 13-19 contain 
bis argument for that position, which is summarised in paragraph 19; and 
it is, that the cognates already mentioned that offer trai-purusf^ik* 
pinda are to be preferred bo the sakulyas. Everything therefore hinges on 
the meaning of the expression trai-purushika pinda or pinda offered to 
three purushas on 4he paternal or maternal side. Now, so far as 1 am 
axhxe of, the term purimm is used in Sanskrit law-books to denote 
an aoeestor; and. where a numeral is prefixed to the term, such as in th'e 
phraM * three purmhm! or. ‘ seven. the.poiw)h with refereoeetro 
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whom I^he expression is used is taken as one of the three or leven. A 
brother or a son cannot be deemed a purusha of a person. Now, if 
this is correct, then a person may be said to offer trai-purushika pindat 
if he offers three pindas to the deceased and his two ancestors, or to ^ 
his three ancestors only. 

^ Now a brother’s daughter’s son can by no means be held to o0flr 
tfptirpuruBhika pinda. The brother’s daughter’s son offers one pinda 
to the brother, another to the father and a third to the grandfather; 
so he offers dvai-pmushihi pinda, or pindas to two ancestors only, 
namely, the father and the grandfather of the deceased. Similarly, the 
son's daughter’s son offers to the deceased and his father only. You 
must bear in mind that these daughter’s, sons offer no pinda-lepas or 
divided oblations to their remoter maternal ancestors. 

It may be objected that how may then the maternal uncle’s son 
be said to offer trai-puruskiJea pinda ; he offers one oblation to the 
* maternal uncle, another to the maternal grandfather and a third to the 
maternal great-grandfather; so he offers to two ancestors only. This 
objection may be obviated by the circumstance that he offers pinda- 
lepas to his remoter ancestors, and so he may be taken to offer trai- 
^urushika pinda. This view is supported by what is said by the author 
in another place. Besides, the nmteniaL undo and his two descendants 
coufer by their very birth inestimable benefits on the three maternal 
' ancestors of the deceased, on whom he was bound to confer spiritual 
benefit. 

But still another objection may be raised, namely, how can the mater¬ 
nal grandfather be said to present trai-purushiica pinda ? The answer 
is, that he offers pindas to his three ancestors who are also the ancestors 
of the deceased, although the deceased was not bound to confer spiritual 
benefit upon the third ancestor of his maternal grandfather. It should, 
however, be noticed that the author himself dues not mention the 
maternal grandfather by name, the expression used by the author 
of the D&yabhfiga is, ‘maternal uncle and the like,’ although his succes¬ 
sion before the maternal uncle is intended by him. Raghunandana places 
him before the maternal uncle, following the analogy of the father’s 
succession before the brother. The reason appears to be that the maternal 
uncle and the like can confer no spiritual benefit so long as the maternal 
grandfather is alive j the maternal grandfather is nearer than his des¬ 
cendants; and the wealth taken by him will ultimately enure for the 
benefit of his descendants. The truth is, that capacity for spiritual benefit 
is only a mere pretext and has already been shewn to be not consistent. 

Jhe traditional interpretation of the D6yabh6ga supports the above 
exposition of the expression Hrai purushikapinda’ Thebnly cognates, 
to whom the author of the D^yabh^ga was all along uoderstood to afssi^ 
a higher position, were the d;aughter’8 son, the sister’s son, the father’s 
sist'er’s son, the grandfather’s sister’s son, the maternal grandfather, the 
maternal uncle, his son and his grandson. The ’mother’s sister’s son 
also.' iomes within the principle, and his place after the maternal 
unctes grandson, by analogy. And the argument which eonfadns 
the expression irai-puruskim pinda was aavaimed to suppoft the 
euooeasion of these cognates ip the order alrea^ asserted hy. th e 



oft. ii.1 


E3CAMINATI0N OF SPIRITUAL BENEFIT. 


B57 


author, and not to lay down any such general principle ns is supposed 
by the Full Bench. If the intention of the author were to include also 
the brother’s daughter’s son and the rest, he would certainly have named 
at least one of them, while there were so many occasions for doing it in 
the course of the arguments. 

As to the eight relations, namely, the sons of daughters born in the 
family you will observe that their capacity for conferring spiritual bene¬ 
fits may be merely potentml; and, even when it is actual, it ceases with 
their own existence: they can leave no descendant that can conduce to 
any kind of spiritual benefit of the deceased. There is no reason why 
the duration of the capacity should not be taken as a factor in calculating 
the amount of benefit. With respect to this point, the aahulyas are 
superior to these eight relations. With regard to the sons of the 
daughter of the propositus and of his three ascendants, there is an 
express text laying down that a daughter’s son like a son’s son confers 
peculiar benefit on his maternal grandfatlKr from the moment of his* 
birth. So, these latter are in a different position. But the above factor 
may have influenced the author of the Dayabhtiga in laying down, as 
he has done in one passage, that even the daughter’s son is entitled to a 
life-interest in the estate inherited from his maternal grandfather: Ch. 
xi. Sect, ii, para. 31. You niusl^not. however, mistake this for the law 
on the subject; because, the author having laid down that, goes on to 
say, ‘or the female heirs will take a life-interest.’ Our courts have given 
effect to the latter alternative only. The daughter's son is now held 
to acquire an absolute title. 

The position of all the second and third class sapindas before the 
salculyas would be most anomalous. 

Suppose A and B are two brothers, B dies leaving a son’s son’s son 
X, and a daughter’s .son y, or a son’s daughter’s son z ; then A dies leaving 
no other heir but B’s descendants. If the above order were to be accept¬ 
ed, then B’s estate will descend to x to the exclusion of y or z : but the 
estate of his brother A will go to y or z to the exclusion of x, 

I have explained to you how some of the salculyas m.ay come under 
the term sapinda. So, the above order wmild be opposed to this. 
Besides, the benefits conferred upon the 4th, 5th and Cth ancestors 
must, at least in one case, be t tken to be superior. The paternal great¬ 
grandfather offers oblations to those ancestors onlj^ yet admittedly he is 
preferred to the eight daughter’s sons and the maternal relations. 

The grandson’s, the nephew’s, the uncle’s son’s, and the grand-uncle’s 
son’s, daughter’s sons are equal in degree respectively to their son’s sons. But 
the former are sapindas and the latter sakuhjas. Similarly, the maternal 
great-great-grandfather and his descendants are equal in degree to the 
paternal great-great-grandfather and his descendants. But the former 
iwe mpindas and the Intter salculyas. We shall have to prefer cognates 
to agnates of the s.‘»me degree. It ought to be remarked that the maternal 
great-great-grandfather cannot confer any spiritual benefit whatever. 

Hence it is clear that the analogy is entirely false and misleading, 
thereby son^ learned writers would, relying on the Full Bench ruling, 
intniUbde all the maternail sapindas in the order of succession in the same 
as those on the ' patefrrhl' side, dismissing, however, the mother 
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a|ltogether ft*om theit mind, and leaving aside the various difficulties that 
present themselves to one considering the question in all its aspects, 
i It has already been remarked that when there is a competition 
between two relations equal in degree, one of whom is a cognate and the 
other an agnate, to prefer the cognate to the agnate would be opposed, 
to every system of jurisprudence. 

. The Hindu law of inheritance, as it is, may not in many resjwcts 
commend itself to Europe.ans, whose family org.nnisation is different. Some 
of the educated natives also may feel it to be contrary to natural justice, 
and we too may endorse the same view. But nothing will be farther 
from truth than to mistake our own individual feelings for tho.se of the 
Hindu community at large. Most of what we call natural, originate 
in acquired habits of thought. The feelings of a people are moulded 
and shaped by its peculiar manners, customs and institutions. What 
is suited to the feelings of an imaginative people may be perfectly 
tmsuitable to an objective race. What is suitable to an agricultural or 
pastoral nation may be altogether unsuited to a commercial people. 
What is agreeable to a community in its infancy may be quite disagree¬ 
able to it ill a later stage of development. In the infancy of a society 
when; the government c«uld not be strong, .md the protection of life 
and property depended more upon the exertions of the members them¬ 
selves, people are observed to live in groups. Peisons connected by 
natural ties of birth continue to live together: and we find society com¬ 
posed of families. Society has been continuing in this stage longer in 
India than in any otJier country. Ritual and social rules, laid down 
ijpward.s of three thousand years ago, are in most respects observed 
strictly to the present daj". They again re-act upon the feelings of the 
people. Look to our marriage law : in order to preserve peace in families, 
it was ruled that two persons of different sexes, born in the same family 
cannot intermarry. This rule has the force of law even now, and no 
man of the twice-born classes can marry a girl of the same gotra, 
although their common ancestor may be distant by more than a hundred 
generations. But the rule was absolutely necessary when there was a 
local union of all the agnate families of the same gotra. The Hindus 
are an agricultural people adhering to their ancestral homes and fields, 
and guided by their ancient customs and usages. Daughters born iii 
the family pass by marriage to strange families which, oftener than 
nob, reside in different and distant villages. The feelings of two families 
allied by marriage are often very far from being amicable towards each 
pther. Hence it was enjoined that distant villages are preferable; since 
^he communication not being easy, causes of friction and disagreement 
between the two families would be lesser; and accordingly the word 
^iihita («daughter) is derived from du=sdurmmdure and hita, meaning 
one who is beneficial {hita) when living at a distant place {dure). Persons 
having grandsons by daughters are found to adopt sons. Seldom does 
a daughter come back to see her relations, and even when she comesy 
^he is allowed but a few day to remain with, them. She and her' 
childr^y being thus out of sight, become out of mind ; nor can fathers 
have any power over their hiarried daughters and their oh^ren 
who live separate from them. While the agqate roUtions. life togpth^. iq.,' 
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'the same village assisting and sympathizing with each other on joyouS 
as well .as on mournful ocasiono. How strong i% the tie that binds the 
agnatic relations together, and how complete is the estrangement between 
cognates, will appear in a glaring light if you look to the rules of mourn¬ 
ing. A man, shall have to observe the same period of mourning on the 
death of an agnatic relation, male or female, who may be on the extreme 
verge of a tpmda relationship extending to seven degrees, as he has to 
observe on the death of his own father; whereas a brother's daughter’s 
son or a son’s daughter’s son is not required to observe the same even for a 
day. There are many and various other circumstances in our society and 
families, to account for the preference giver* by the Hindu Law to agnates. 
But things which present themselves often to us, are the very things 
which we least observe. 

The feelings of the majority of the Hindus of Bengal seem to be 
against the iirtroduction before the saJculyas, of the second and the thiidj 
classes of aapindaa^ other than those who are admitted on all hands to 
have a preferable position under the Dayabliaga, and who, in the later stage, 
under altered circumstances, have been thought so nearer and dearer dn 
the estimation of the Hindus of Bengal. See the Preface to the second 
edition of the Dfiyatattva where the reasons for the changes of law, 
introduced by Jfmdtav6hana are fully explained. 

The law of inheritance can, by no means, be so framed as to suit the 
feelings of all persons of a community. It is therefore .supplemented in 
every civilized country by the law of testamentary succession The people 
of the Lower Provinces of Bengal have now the power of devising their 
.property by will. Those therefore that think the law of inheritance to 
be unsuited to their feelings are no lunger fettered by its rules. 

Inheritance is so important a branch of law, that it ought to be placed 
beyond the possibility of any doubt or dispute. It ought to be as simple 
and. clear as possible. Anything ought to be deprecated that is calculated 
to throw any doubt upon the same. 


CHAPTER X. 

EXCLUSION FROM INHERITANCE. AND DIVESTING. 

ORIGINAL TEXTS. 

1, All «o>heirs, who are endued with religion, are entitled to the 
prope’rty; but he, who.dissipates wealth by hi.s vices, should bo debarred 
panic,ij>ati%m, even;t,Uot,igb he be the first-born. So, of one who has 
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been excommanicated, the heritable right and connection through obla* 
tions of food and libations of water become extinct.—A'pnstamba. 


^ 1 i 

w. ii i 


2. A son who is devoid of Sastrns, prowess and good purposes, who 
is destitute of devotion and knowledge, and wlio is wanting in conduct, 
is similar to urine and excrement.—Vrihaspati. 


3. All those brothers, who are addicted to vice, lose their title to 

the inheritance.—Mann, ix, 214. ^ 

‘ 8 I (^ Hm ifw 

I I 

*• 

4. A woman is not entitled to the heritage; for, a text of the 
Revelation says,—“Females are devoid of prowess and incompetent to 
inherit.”—Baudliiyana cited in D.B., xi, vi, 11. 

8, 1 Rm i 


5. An impotent person and an outcast are excluded from a share of 
the heritage, and so are those deaf-and-blind-from-birlh, as well as 
inadmen-idiots-and-the-dumb and any others that are devoid of an 
organ of sense or action. —Manu, ix, 201. 

. The words connected by hyphens are compound woids in the original. 
Organs of action are five, namely, organ of speech, both hands, both 
feet, excretory organs, and generative orgatisj organs of 8en.se 
are also five, namely, eyes or the organ of sight, cars or the organ 
■ of hearing, nose or the organ of smell, palate or the organ of taste, 
^and skin or the organ of touch. These are called the external organs 
of sense; for, an internal, organ of sense is admitted,, and is named 
manae ( — mind) which is the necessary channel of communication 
between the external organs of sense and the soul, and which accounts 
for the absence of simultaneous perception of the sensations on the five 
external organs, inasmuch as it is supposed to be atomic in size and 
Incapable of conveying more than one sensation at the same time. 

V 6. An enemy to bis father, an outcast, an impotent person, and one 
who ia addicted to vice (or excommunicated) take no shares the i£i^^.it« 
nnce even though they be legitimate; much less,if tWy be sons el||^ 
wife by a man appointed io raise issue on her.—N4rada, xiii, 21.- 
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^fml fmwi ^nrtEwrfim: i 

TT^: fmr<T?iTsf ii i 

7. When the father is dead an impotent person, a leper, a madman, 
an idiot, a blind man, nn outc^«t, the offspring of nn outcast, and a 
person wearing the token of a religions order aie not entitled to n share of 
the heritage; food and raiment should bo given to them, excepting the 
outcast: but the sons of such poisons being free from similar defects, shall 
obtain their father’s share of the inheritance.—Dcvala. 

I crfdrT-^^: i 

N> 

’isrsTT-^wt f^^err: i 

55rTrS^i RVT’ffsiT; I i 

^?rr: i 

Trf^srr ^ n 

8. An impotent person, an outcast and his issue, one lame, a madman, 
nn idiot, a blind man, and a person afflicted with an incmable disease, and 
tlie like, are excluded from participation ; but are to bo maintained. But 
their sons, whether real legitimate or born of the appointed wife, nre 
entitled m allotments, if free from defects; and their daughteis must be 
maintained until they are provided with husbands; and their sunless 
wives conducting themselves aright, must l>o supported; but such ns are - 
unchaste should be expelled; and so indeed should those who are per¬ 
verse.—Yajnavalkja, ii, 141-143. 


EXCLUSION FROM INHERITANCE AND DIVESTING. 

* 

f.(. Exclusion not total. —From the foregoing texts it is clear 
’ that the persons that are excluded from participation of shares 
ou partition are, with their wives and children, entitled to 
maintenance, save and except one who is degraded and excom¬ 
municated and his issue born after his degradation; so they 
cannot be said to be totally excluded from the inheritance. 

Causes eff exclusion. —it should be remarked that sex is a 
cause of exclusion ; for, females are, as a general rule, excluded 

llf 
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from inheritance, save and excejfit such as have been expressly 
enumerated as heirs. The other causes of exclusion are certain 
moral or religious, mental, and physical defects and deformities. 
Thay may be classified thus 

1. Irreligion or renunciation of 
religion, 

2. Sins causing excominunica- 
• tion or degradation, 

3. Unchastity, 

4. Addiction to vice, 

5. Enmity to Father, 

Enmity to propositnSf 

6. Adoption of religious order. 

1. Insanity, 

2. Idiocy. 

1. Blindness, 

2. Deafness, 

3. Dumbness, 

4. Lameness, 

5. Impotency, 

6. Leprosy, and 

7 . Other incurable diseases. 
Religious disability & excommunication, and Act XXI of 1850.— 

The renunciation of Hindu religion, and consequent excommu¬ 
nication are no longer causes of exclusion from inheritance, 
since the passing of Act XXI of 1850 whicli provides :— 

“ 1. So much of any law or usage now in force within 
the territories subject to the Government of the East India 
Company as inflicts on any person forfeiture of rights *or 
property, or may be held in any way to impair or affect any 
right of inheritance, by reason of his or her renouncing, or 
having been excluded from the communion of any religion, 
or being deprived of caste, shall cease to be enforced as law 
in the Courts of the East India Company and in the Courts 
established by the Ilo 5 ^al Cliartcr within the territories.” 

The language of this section, so far as it affects the Hindu* 
law, shows that it relates to a person who had been born a 
Hindu, but has renounced the Hindu religion, or has been 
excluded from the communion of the Hindu religion, or has 
fibeen deprived of caste: but its wording cannot apply to a 
person who is born a non-Hindu, although his father or mother 
might be a Hindu by birth, but had become a pervert from 
Hinduism before he was born. This Act removes the disability 


‘Defects 


1. Moral or religious 


2. Mental 


^ 3. Physical 
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of the person who renounces Hinduism ; his non-Hindu descen¬ 
dants cannot claim any benefit under this Act. 

A person who is from birth a non-Hindu cannot be subject 
to the personal law of the Hindus, and cannot therefore lay 
claim to a right which is conferred on Hindus by the Hindu 
law to which he is not amenable. Nor can a Hindu claim to 
inherit from a Mahomedan or a Christian; for, succession to 
their property is governed by the Mahomedan Law or the 
Succession Act respectively, neither of which applies to the 
Hindus. 

But the Allahabad High Court has held that a person 
who is born a Mahomedan, his father having renounced the 
Hindu religion, is entitled to inherit his Hindu paternal uncle’s 
estate, by virtue of the provision in the above Act XXI of 
18f)0 :—Bhagwaut v. Kallu, I.L.R., 11 A., 100. It is difficult to 
follow the argument set forth in the judgment. 

Section 0, Regulation vii of 1832 provides,—“Whenever, 
therefore, in any civil suit, the parties to such suit may .be 
of different persuasions, ^ * the laws of those (Hindu and 

Mahomedan) religions shall not be permitted to operate to 
deprive such party or parties of any property to which, but 
for the operation of such laws, they would have been entitled. 
In all such cases the decision shall be governed by the prin¬ 
ciples of justice, equity and good conscience; it being clearly 
understood, however, that this provision shall not be consi¬ 
dered as justifying the introduction of the English or any 
foreign law, or the application to such cases of any rules not 
sanctioned by those principles.” 

. This Regulation was enacted to be in force throughout the 
provinces subject to the Presidency of Fort William. 

The preamble of Act XXI of 1850 recites this Regulation 
and says that “ whereas it will be beneficial to extend the prin¬ 
ciple of that enactment (S. 9 of Reg. vii of 1832) throughout 
the territories subject to the Government of the East India 
Company, it is enacted as follows 

Thus it will be seen that what was intended to be done by 
Act XXI of 1850, is to extend that to the whole of British 
India, which was in force only in the Presidency of Fort 
William. 

Now, is it at all conformable to the principles of justice, 
equity, and good conscience to hold that the son born to a 
person after he had renounced Hinduism and become a Maho- 
wedan ot; a Christian, is entitled to be heir of that person’^ 
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Hindu. brother or other relations, when it is a notorious fact 
that they become totally excommunicated and estranged, and 
are no longer recognized as relations by the Hindus ? For, 
it cannot but be admitted that inheritance is founded on the 
principle of natural love and alfection, and no court of equity 
can hold the principle applicable to persons who are practically 
perfect stjq^ngers to each other. 

Deprivation of caste, and Act XXI of 1850.— According to ^ 
Hindu Law, persons who are guilty of certain heinous sins 
are considered degraded and deprived of caste, that is to say, 
they are deemed dead so far as their relations and caste-people 
are concerned, there being a complete cessation of all social 
intercourse as well as of the mutual right of inheritance. 

• Now, an important question arises for consideration, name¬ 
ly, whether Act XXI of 1850 was intended to remove the 
disqualification based upon deprivation of caste by reason only 
of change of religion i or irrespective of the same ? 

» If the Act be read and construed by the light of its 
Preamble, there cannot be any doubt that deprivation of caste, 
owing only to change of religion, is what is intended by the 
Act to be declared as having no legal effect so as to affect the 
rights of a person changing his religion. The Act does not 
affect the principles of the Hindu moral law, and is operative 
only when there is a change of religion. This was the view 
taken by the Sudder Dewany Adawlut of Bengal, (Sudder 
decisions of 1858, p. 1891), differing from the contrary view 
taken by Sir Lawrence Peel (2 Taylor and Bell, 300); the 
latter view, however, is supported by the weighty opinion of 
Sir Barnes Peacock (14 W.R., O.J., 23). 

But with the greatest deference to that eminent Chief 
Justice, it may be asked, was it the intention of the Legisla¬ 
ture to do away with the disabilities imposed by Hindu law, 
on persons g'uilty of gross moral offences ? Are we to under¬ 
stand that religion and morality are to be utterly ignored by 
the Indian Legislature and the Indian Courts ? 

If that be so, then it cannot but be held that the whole 
Chapter of Hindu law on Exclusion from Inheritance, has been 
abolished by the above Act; for, the defects or deformities 
causing exclusion from inheritance are supposed and believed 
to be the consequences of sins committed in the past forms of 
v'Bxistence; but if heinous sins perpetrated in' the present 
life, which cause deprivation of caste and exclusion* lN)ro 
inheritance, be taken to have no longer any legal effect, in ednset*, 
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quence of the said Act, why then should similar sins com¬ 
mitted in past forms of existence, and manifested and evidenced 
by the deformities, have the effect of excluding from inheri¬ 
tance the unfortunate persons affected thereby ? 

The Madras High Court appears to take the same view 
as the Bengal Sudder Dewany Court, namely, that the Act 
contemplates deprivation of caste by reason of change of reli¬ 
gion. For, it has been held that as regards inheritance to 
the property *left by dancing girls or prostitutes who are 
degraded from caste, their fcister or adopted niece belonging 
to their fallen class succeed in preference to a brother remain¬ 
ing in caste : I.L.R., 12 M., 277 ; LL.R., 13 M., 133. 

It has also been held by the same court that marriage 
is dissolved by a Hindu husband becoming a Christian, which 
is tantamount according to Hindu Law, to becoming degraded 
and outcasted : I.L.R., 8 M., 1G9. 

The Calcutta High Court also have followed these rulings 
and held that the general rule, that the tie of kindred between 
a woman’s natural family and herself ceases when she becomes 
degraded and outcaste, applies with even greater force as between 
her and the members of her husband’s family; the husband’s 
sister’s son, therefore, has no right of inheritance in property 
acquired by a woman who left her husband’s family and became 
degraded by being a woman of the town : I.L.R., 21 C., 697. 

It should, however, be remarked that in the case of depriva¬ 
tion of caste, also, the privilege conferred by this Act is only 
personal, as applying to the person who having been in the 
caste is deprived of it; it cannot apply to his descendants 
coming into existence after he has become an outcaste. For 
an outcaste is beyond the pale of Hindui.sm to whom the 
Hindu law cannot apply ; and there cannot,’ in law, subsist 
any connection or relationship between the outcaste and those 
in caste. The outcaste is deemed dead and funeral ceremonies 
are performed for him, by his relations in caste, see Manu, xi, 
183 et seq. But see contra I.L.R, 18 C., 264. 

Unchastity —of woman is highly condemned, and it is admit¬ 
ted by all the schools to exclude the widow from inheriting 
her husband’s estate ; in fact a wife’s right to be her husband’s 
heir is founded on her fidelity and loyalty to him. It is her 
devotion to the husband that constitutes her to be the half of 
her husband, in which capacity she inherits his estate, and 
hf which estate she becomes divested by giving up that char¬ 
acter 1^. z^-marriage. An ^chaste wife may be divorced by 
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the husbalidj: thus, Manu cited in the Viv4da-Ratii4kara p. 426 
(Calcutta Asiatic Society’s Edition),—declares,— 

^ ^ 5 Rzr!H ^ ^srupfir^sT* n 


which means—“ If a woman is licentious, her abandonment is 
ordained; the woman, however, should not be killed, nor 
should her limbs be mutilated.” Although uncHastity and dis¬ 
loyalty before the husband’s death would exclude the widow, 
unchastity subsequent to the husband’s death will not divest the 
estate already vested in her :—Moniram v. Keri^ I.L.R., 5 C., 
776, affirming 19 W.R., 367. The latter proposition, however, 
is true only in a qualified sense, as will presently appear. 

But there is a conflict of decisions with respect to the effect 
of unchastity of the daughter and the mother on their right of 
inheritance. The Allahabad, Bombay and Madras High 
Courts have held that neither the daughter nor the mother is 
excluded by reason of unchastity which, as a cause of disinheri¬ 
son, applies to the widow alone {Ganga v. Ghasita, I.L.R., 1 A., 
46; Advijapa v. Rudrava, I.L.R., 4 B., 104; Kojiyadu v. 
Lakshmi, I.L.R., 5 M., 149). But the Calcutta High Court 
have held that the condition of chastity applies not only to the 
widow but also to the daughter (I.L.R, 22 C., 847, and I.L.R., 
32 C., 87) and to the mother {I.L.R., 4 C., 550). 

There is nothing, however, in the Ddyabhdga in support of 
this view taken by the Calcutta High Court; and the reasoning 
by which that conclusion is arrived at, appears to be, as pointed 
out by the Madras High Court, disapproved by the Privy 
Council in the Unchastity case. It must not, however, be 
supposed that under the Dayabhdga the daughter or the 
mother is under no circumstances excluded from the inheritance 
by reason of unchastity even if it be of the gravest character. 
There are different grades of unchastity under Hindu law and 
a W’oman is certainly excluded, if her incontinence causes 
excommunication, or is followed by child-birth, as will presently 
be explained. 

The chastity of the mother and the daughter is not required 
by any commentary, as a condition of their succession. The 
reasons assigned in the Dayabhdga for the mother’s succession 
are the secular benefits received from her by the deceased, and 
her capacity to confer spiritual benefit by giving birth to other 
sons ; but the existence of tha second reason , is not at alt 
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necessary,—p. 349. As regards the daughter, her capacity to 
be mother of sons, and her descent from tne propodtm^ are set 
forth as the reasons for her succession. Their unchastity does 
not prejudicially affect the spiritual welfare of the deceased, in 
the same way as that of the wife or the widow. The Vi'rami- 
trodaya (p. 190) appears to declare by necessary implication, 
that the mother’s unchastity is no disqualification for inheri¬ 
tance :—see supra p. 287. 

In the two cases before the Calcutta High Court, the two 
women concerned were not only unchaste but were also degraded 
and outcasted; and their exclusion could be justified on the 
latter ground, if Act XXI of 1850 be taken to remove the 
disqualification of being deprived of caste by reason only of 
renunciation of the Hindu religion. The Judges, liowever,* 
avoided deciding that question. 

Mere unchastity when not followed by conception or by loss 
of caste is an expiable and venial offence and cannot justify 
exclusion from inheritance, of female relations other than the 
wife whose case stands on a different footing altogether; for 
conjugal fidelity to the husband is of the essence of the notion 
of a wife and forms the foundation, and is the sine (jua non^ of 
her heritable right. 

JPardsara, who is said to ordain the law for this Kali age, 
declares— 

’nit ii i 

nw? ?! m i 

g II I 

?rt TVS ii i 

which means,—“A woman (committing adulter}’) is purified by 
catamenia, provided she did not conceive (vii, 4). If a wmmnn 
has committed adultery once, and is not desirous to commit 
' that sinful act again, she becomes pure by Prdjdpatya rite and 
bj^the flow of the catamenia: (x, 26). If a woman becomes 
pT^nant by her paramour when her husband is dead or is 
missing, she being a wicked and degraded woman should be 
carried to the territory of a different king and be abandoned 
there : (x. 20).” Thus it will be seen that there are different 
grades of unchastity; and the offence is an expiable one in light 



368 tTNCHASTITY AND STRIDHANAM. . ' [Cf^X 

<ii( 

cases. It should be noticed that a widow becoming pregnant 
by adultery must become deprived of her husband’s estate by 
reason of the punishment of ijanishment inflicted on her. 

Ydjnavalkya also ordains the same rule :— 

nftwHTw ii 

^w. ^ fmi isht i 


^ nm ii 'Oo ^35^^ 1 

'which means,—“A woman guilty of unchastity shall be de¬ 
prived of her position and possessions, shall wear dirty clothes, 
shall live upon starving maintenance, shall be humiliated and 
made to sleep on bare ground. The moon has given them 
purity, the Gandarvas have given them sweet voice, the Fire- 
god has given them permanent sanctity, women are therefore 
always pure. A woman guilty of adultery is purified by cata¬ 
menia; but her abandonment is ordained in case of conception by 
adultery, and in case of causing abortion or killing the husband, 
as well as in case of committing heinous sins — i, 70-72. 

The above texts were not before the courts in the Unchas- 
tity case. They show that IJnchastity alone is a light offence, 
it becomes very grave if followed by conception, and that 
then a widow’s right to her husband’s estate must cease. 

It should be remarked that unchastity of women is not 
expressly enumerated in the Chapter on Exclusion, as a cause 
of exclusion from inheritance. 

Uf 4 chasfity, Prostitution, Degradation and Tie of kindred.— 

According to the Hindu law of moral and religious oflences, a 
man becomes liable to be degraded *and excommunicated for sin¬ 
ful acts of heinous character, and an outcaste or an excomiriu- 
nicated sinner is deemed civilly dead, so that exequial rites are, 
directed to be performed for him in the same manner lis if be 
wete dead. A womai\ also is degraded for the same sii^dl 
offences, and specially for the heinous crimes set forth in tbe 
following^ texts,— • , 

i 
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which means,—“Sexual intercourse with a low caste man, 
causing abortion of a child in her womb, and killing her husband : 
these are certainly additional causes of women’s special degra> 
dation.”—Ydjnavalkya, iii, 208. 

fwrn ^ nj i 

which means,—“Four (descri[)tions of) women must be aban¬ 
doned, namel 3 % (l) one cohabiting witli a pupil (of the husband), 

(2) one cohabiting with Guru (or father or fatlier-in-lavv), 

(3) one cohabiting with a rhanddia or with a man of any other 
very low caste, and (4) speoiall}’^ one killing her husband.”— 
A’^asishtha. 

^cSTT ^ nfeTW ^ I 

c| 

ii i 

which means,—“ A Brjihmana ^Yho has cohabited with a woman 
of the chanddla or any other very low caste, or has eaten food 
(given b}’ a person of such caste) or has accepted gifts (made 
by such person) becomes degraded, if he has done so through 
ignorance ; but if with full knowledge, then he becomes their 
equal.”—Manu, xi, 176. 

These and similar texts show that a woman becomes an out- 
caste for adulteiy, only when it is committed with a man of a 
very low caste, and according to the Mitdkshard, in case she 
refuses to perform the penatice prescribed for the same. 

A woman living in adultery with a man of equal or superior 
caste does not become an outcaste. 

When a woman leaves her father’s or husband’s house where 
she was living, and goes away with a paramour and lives with 
him elsewhere, she is ordinarily called a j)rostitute by the 
Hindus, and as such is assumed to be degraded. 

But this is a mistake; for, a woman can properly be called 
a prostitute or veayd^ if she sells her person for money to men 
of all castes and submits to their embrace; and such an un¬ 
chaste woman becomes an outcaste, and is excluded from so.cial 
intercourse, and the tie of kindred becomes severed. 

According to the Mitdkshar4, even a person guilty of the 
most heinous sinful acts that cause degradation and excommu¬ 
nication, may be restored to social intercourse after due 
performance of the prescribed penance, except when it consists 

a. 
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of self-immolation of the sinner, although the sin itself may. 
not be purged off when the sinful act is intentionally com-* 
mitted. The Mititkshara says that—if fi? qmw 
5!jWT*f*i<if«r9[fT ^—“A heinous sin, has twofold capacity (1) 
causing liability to go to hell, and (2) causing exclusion from 
social intercourse,”—and although the former cannot be removed 
when the sinful act is intentionally committed, the latter can 
be, and the sinner is restored to social intercourse after the 
performance of penance, bj?^ the force of the divine ordinance. 
But some other commentators road the ordinance differently, 
and maintaiii the opposite view, namel}’-, that the liability to go 
to hell may be removed by penance, but not the exclusion from 
social intercourse. 

«■ A person becoming an outcaste in consequence of the com¬ 
mission of sinful acts most heinous in character, becomes also 
civilly dead, if he persists in the vicious course, and omits to 
perform penance, and his relations are enjoined to perform his 
ex^iiial rites: so says Manu,— 

^qt q?5^7[ q^ I 

^qi^^ W IUTT*, ^ il 

“To an outcaste (libati(ni of) water shall be offered (as if lie 
were dead) by the sapinchi-'^ and the mmdnodalaii, outside (the 
village), on an inauspicious day, in tlip evening, in the presence 
of the agnates, the officiating priest and the preceptor of the 
Vedas. A female slave shall upset with her foot a pot filled 
with w'ater, as if it were for a deceased person ; for a day and 
a night impurit}^ (or mourning) shall be observed (by the mpin- 
das and) by the samdnodakas. —Manu, xi, 183-4. 

Ydjnavalkya also ordains the same rites in Ch. iii, 295, and 
the Mitdkshar^ says that this abandonment of an outcaste is 
to be made, if he refuses to perform the penance though re¬ 
quired by his kinsmen. 

It appears therefore that when a woman becomes an pui- 
casle by reason of uncliastity, and is deemed dead, the tje qf 
kiudreu with her undegraded relations becomes severed. The 
Conflict of decisions on this point appears to haye arisen ip con-.' 
sequence of the indiscriminate application Qf the term prpMi^'^U 
to all women guilty of unohastity, and of the mist^U ip 
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regarding them all to be outcaste. The tie of kindred can be 
deemed severed or not, according as the unchaste woman is 
outcaste and civilly dead or not, having regard to the nature 
and cliaracler of her unchastity. But this principle of dis¬ 
tinction is not taken into consideration.—I.L.U., 25 C., 254; 


6 L.J., 370 ; 23 M., 171; 21) A., 4; 21 C., 097 ; 7 8el. Rep., 325. 
Unchastity and Stridhanani. —It has been held that XJnchas- 


tity does not exclude a Hindu woman from inheriting Stndhan 
property: Nogcndva v. Benoy, I.L.R., 30 C., 521 ; Anyam- 
mal V. Venkata^ 26 M., 509. It does not seem to be correct to 


suppose that there is any distinction between a man’s property 
and a woman’s property, with respect to exclusion from inheri¬ 
tance, the causes for which apply to both. Incontinence 
followed by child-birth a[)pears to debar the woman from* 
inheritance, and to cause an inexpiable degradation and 
absolute excommunication from caste, as wtdl as severance of 


relationship; so that .she would no longer be recognised as a 
relation, the status of which is the foundation of inheritance. 


It operates as civil death. 

Addiction to vice. —A man of vicious habits is excluded from 


inheritance. Under this head you may include unchaste 
women. But if you exclude females on that ground, you must 
disinherit also males who dissipate wealth in wine and women, 
or by gambling. There is, howevei, no reported case in which 
a male has ever been excluded on account of vice, though 
instances are unfortunately too frequent, of young men in¬ 
heriting property, being led astray to a vicious course of 
life by dessigning and unprincipled people. 

Enmity to the father. - -The father is so great a benefactor 
of the son, that the Hindu law recjuires a son to respect 
the father the author of his being, as a God ; in fact the idea 
of father is associated with tlie idea of the Creator of all 


beings, or God the Father, A son who does not respect his 
father is highly censured : and a son who is habitually inimical 
to his father and beats him or otherwise ill-treats him is 


excluded from inheritance, as being an ungrateful wretch and 
heinous sinner, and as such, unworthy of having the status 
of son. , 


Enniity to Propositus. —It should be borne in mind that in 
the Hindu law of inheritance what in terms applies to father 
and soli, is intended to be applicable to any two relations, one 
of Whbm btotnes heir to tne other: the son being the prior 
heir, rules of general application are often laid down in terms 
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that appl^ only to father and son. For instance, Partition of 
Heritage is defined by Narada as “ the division of the^aienia^ 
property by the sons: Mit., i, i, 5; D.B., i, 1. 

Similarly the term pitri-dvit or “ enemy to the father” used 
by Narada and the commentators may be taken to be intended 
to apply to any relation who is inimical to the person whose 
heir, he would otherwise be entitled to become, in the circums¬ 
tances. The term is not explained in many commentaries. 
But the two principal commentaries of the Mithila school 
explain the term:—the Vivada-Katnilkara says—fcrn’c’ ^51 vfe h 

g ?fgi5r5ft?3ifT^T*i<icr:,—“ He who is 
inimical to the father is enemy to the father, and the enmity 
when the father is alive, is such that its result is killing or 
'the like, and when he is dead it consists of non-otfering of liba¬ 
tions of water and the like to him” : and the Vivdda-Chinta- 
inani says,—fqsffj fqfifc utrrenifgffer, —“ The 

father’s enemy is one who, when the father is alive, ill-treats 
him by beating or the like, and when he is dead, is averse to 
the performance of his Srdddha and the like.” 

Hence a participator in a murder is not entitled to inherit 
the estate of the person murdered by himself, or with his aid, or 
at his instigation. 

The Madras High Court, however, appears to take the 
term pitri-dvit or father's enemy in its jirimary sense, and 
accordingly holds that the question whether a Hindu who 
has been a party to a murder is excluded from inheriting the 
estate of the murdered person, is not answered by the Hindu 
law. But it is submitted that the case under their Lordships’ 
consideration may for the foregoing reasons be held to bo 
included under that terjn in its secondary meaning, namely, 
“enemy to the propositus." 

Their Lordships, however, held, having regard to equity, 
justice and good conscience, that the principle that no one 
shall be allowed to benefit by his wrongful act is of universal 
application : hence a party to a murder is not entitled to any 
beneficial interest in the estate of the person murdered, al¬ 
though the vesting of it in him by inheritance is not prevented: 
Ve^OLuayaga v. Vedammal, I.L.R., 27 M., 5‘Jl ; 31 M., 100. 

Adoption of religious order. —Entrance to a religious order 
is tantamount to civil death so as to cause a complete sever¬ 
ance of his connection with his relations, as well as with 
his property, inheritance to which opens on his renouncing, 
the world oy the adoption of a religious order; any property 
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which may be subsequently acquired by persons adopting 
religious orders passes to their religious relations. Such 
persons might be of three descriptions, namely, (1) Naishthika 
Brahmachdri or life-long student, (2) Vdnaprastha or retired 
to a forest, meaning one adopting the third order or stage 
of retired life for religious purpose, (3) Bhikshii or Jali or 
Sannydsi or one who renounces the world and becomes a 
religious mendicant. The adoption of the first two orders is 
included under practices to be avoided in this kali age, see 
mpra p. 9 ; persons of the last de.scription are still found, 
who renounce all worldly concerns and cut off all connection 
with their relations; and they are excluded from inheritance. 

But the renunciation must be complete and not nominal 
only, as in the case of persons entering the Vaishnava sect in» 
lower Bengal, called Byrarjin by name, but who do not mean 
thereby to renounce worldly affairs anti relin(j[uish property. 
Such a Byragi is not excluded from inheritance {Tecluk v. 
Shammay J W.li., 209,) and hi.s property passes on his death 
to his ordinary relations,—10 W.R., 172 ; 15 W.R., 197. 

Idiocy. —In the Diiyabhaga (Ch. v, 9) jada or an idiot is 
defined to be a ])erson not susceptible of instruction. It is 
a congenital and incurable mental infirmity arresting develop¬ 
ment of the intellectual faculties: the onus lies on the party 
asserting the existence of the disqualification : SuHi v. Narain, 
I.L.K., 12 A., 530. 

Insanity - is a disease of the mind, which need not be 
congenital nor incurable to exclude from inheritance the person 
affected thereby at the time the succession opens : Wooma v. 
(iiris, I.L.K., 10 G3.9; De<t v. Bwfh, I.L.R, 5 A., 509. 

A member of a joint family governed by the Mitdkshara, 
will be precluded from participating a share as co-parcener 
if at the time of partition, he is affected by insanity, although 
he was free from that di.sease before, and did acquire a right 
to the ancestral property from his birth: Ram v. Lcdla, 
I.L.R., 8 C., 149; and Ram v. Ram, I.L.R., 8 C., 919, 

He is therefore divested of a vested right, and thus it is 
apparent that the strict rule of vesting and divesting does not 
apply to a Mitakshara joint family; and it follows therefore 
that if the malady is cured after partition, he would be entitled 
to a share by re-openir^ partition, like a posthumous son. But 
the Allahabad High Court has held that subsequent insanity 
does not divest a co-parcener, of the interest vested in him by 
birth : Tribeni v. Mahammad, I.L.R., 28 A., 247. 
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Defects of external organs of sense and of action. —Blindness 

and deafness must be conofenital, according, to Manu; and 
it follows a fortiori and by necessary implication, that the 
defects of other organs, namely, dumbness, lameness, impotency 
.and the like must be of the same character, i.e., congenital. 
If the defects of the two principal organs of seeing and hearing, 
cannot disinherit, when they arise subsequently to birth 
(1 B , 557) ; why then should the defect of a minor organ, exclude 
from inheritance, if it be not congenital ? Otherwise, the 
accidental loss of a limb or organ of action, as in the case of 
a soldier and hero, may have the effect of exclusion. It has 
been held that lameness must bo congenital to exclude from 
inheritance : I.L.R., 26 M., 183. 

It appears to be necessary that these defects must also 
be incurable: 28 W.R., 78 (blindness); I.L.R., 1 B., 177; 
I.L.B., 18 C., 327 (dumbness). 

Leprosy and other incurable diseases. —Leprosy may be taken 
as a defect of the organ of touch. It need not be congenital; 
but it appears that it should be incurable: Ananta v. Rama^ 
I.L.R., 1 B, 554. It must assume a virulent and aggravated 
type, in order to operate as a cause of exclusion from inherit¬ 
ance: I.L.R., 19 M., 74. It is not easy to determine what 
other incurable diseases will be held to be disqualifications for 
inheritance, but the strictest proof of the disease must be 
given : 2 W.R., 125; 21 W.R., 249. 

Disqualification personal. —If the person affected by a dis¬ 
qualification, has a son or other descendant of his body, who 
would by right of representation take his place and inherit 
in case he wore dead, then such a descendant will, if he is 
himself free from similar defects, inherit, notwithstanding the 
exclusion of his father or other ancestor. Thus a son of a 
blind person, if not affected by any disability, is entitled to 
succeed to his grandfather's property, notwithstanding the ex¬ 
clusion of his father. So in Bombay the wife of a disqualified 
person is not excluded from inheritance : (Gangu v. Chandra 
I.L.R., 32 B., 275), This rule, however, does not apply to 
a son born to an outcast after his degradation ; nor to a son 
adopted by a disqualified person; nor to a son of a disqualified 
brother or other collateral, when there is another brother or 
collateral of the same degree, free from defects, as right of 
representation does not apply to collaterals. 

Cure of defect, after-born son, and, divesting.— But if there 
be no such son or descendant in existence at the time wheia 
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the succession opens, but comes into existence afterwards, 
then such a son is not entitled to take by divesting the heir 
in whom the succession has already vested. It has been so 
lield by a Full Bench of the Calcutta Higli Court in the 
blindman’s son’s case of Kalidm v. Krishan, 2 B.L.B., F.B., 
103 = 11 W.R., O.J., Ap. 11, governed by tlie Bengal school. 
See also Pawadeiva v. VeAikatesh, I.L.R., 32 B., 455, in 
which it has been held that even the widow is not divested by 
a son of a disqualified son, born subsequent to her succession. 

Nor will the removal of tlie defect subsequent to the open¬ 
ing of the inheritance, entitle the affected person to claim 
the heritage by divesting the person in whom it already vested. 

But this rule cannot apply to Mitakshara joint family. —The 
Mitikshard deals with the subject of exclusion in connection' 
with the partition of joint property; it does not require 
any defect to be congenital; if the disqualification arises 
before partition, it will cause exclusion of tlie affected person ; 
if again the disqualification is subsequently removed, he will 
be entitled to take his share by re-opening the partition, like a 
posthumous sou : Mit, 2, 10, 6-7. I have already observed 
that the strict rule of vesting and divesting cannot apply to a 
Mitdkshard joint family ; for, vesting and divesting continually 
go on in such a family by births, adoptions, and deaths. How 
else could a person becoming insane after birth but before 
partition, be excluded from participating a share of the ances- 
tml property in which he had acquired an interest from 
his birth ? 

Accordingly in a case where one of two brothers died 
leaving a deaf and dumb son, and afterwards a son was born 
to the latter, it has been held by the Madras High Court 
that this after-born grandson is entitled to take his grand- 
fatlter’s undivided co-parcenary interest which may be said to 
have passed on his death by survivorship to his brother’s 
descendants, subject, however, to the charge of the maintenance 
of the disqualified son and his family : Krishna v. Sam% I.L.R., 
9 M., 64. The Madras High Court followed the principle un¬ 
derlying the case of Roghunada v. Brojo Kisor, I;L.R., 1 M., 
69=3 I A., 154, in which the last holder of an impartible 
estate died leaving a widow authorized to adopt a son, and 
ap undivided brother in whom the estate vested by survivor- 
alpp to the exclusion of the widow who subsequently adopted a 
8C|U, and it was held by the Judicial Committee that this adopted 
SgU t¥as eutitjpd to take tlie estate by divesting his uncle. 
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It should be.borne in mind that the ancestral property of a 
Mitdkshara joint family is really vested in the family and not 
in the individual members thereof, although it is possible that 
at a particular time one member alone possesses the right of 
alienation over it for family purposes. It is quite erroneous 
to suppose in either of the above two cagFCs that the famil}’' 
property was absolutely vested in the surviving brother or 
brother’s son, when the maintenance of the disqualified son 
and the female members is a charge upon the property, and 
those among the latter, that are wives or widows of male 
members, are co-owners in a subordinate character. 

The English lawyers create a confusion in Hindu law by 
^introducing the distinction of legal and equitable estates and 
charges. It has already been observed that in Hindu law 
a person is deemed to have ownership in immoveable property 
when ho is entitled to any benefit arising out of the same: 
ante pp. 208-1). 

If a man may become divested of half the ancestral estate 
by the birth of a son to him, where is the incongruity if he 
be divested of the same half by the birth of a son to his 
disqualified nephew who also has an interest in the estate 
from which he gets his maintenance. 

But in a case similar dp the above Madras case, the 
Bombay High Court has taken a contrary view by holding 
that a grandson born after the death of the grandfather, to his 
deaf and dumb son is not entitled to take the undivided 
moiety of the grandfather, which passed by survivorship to the 
latter’s surviving brother, and his .son : Bapuji v. Pandurang, 
I.L.R., 6 B., 610. 

It should, however, be remembered that properly speaking, 
the undivided co-parcenary interest of a deceased member 
does not really pass to any body, but simply lapses; no survivor 
acquires on his death any right to the family estate, which 
ho had not before. No question of shares arises so long as 
.the family remains joint; in this case, there were the survi¬ 
ving brother and his son forming a joint family, of which 
the deaf and dumb person also was a member, and when a 
son* was born to the disqualified member, he also became a 
member of the joint family; and there is no reason why he 
fjhould not get a share on partition of the property of the 
family of which he is a member. The Hindu law says that 
“their sons if free from defects shall get their shares,” out 
of the hereditary source of their maintenance. The operation 
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of thisr equitable rule cannot be restricted, unless there be 
equitable considerations of a different kind. 

Maintenance. —Excepting the outcaste, the disqualified 
persons are not really excluded from inheritance, but they 
do not get shares on partition of the family property, while 
they and their wives and children are entitled to get main¬ 
tenance out of the property. • 

It should be observed that agriculture is the dhief source of 
wealth of the people of this country, and the ancestral fields 
form the productive property of families. But the infirmities 
causing the so-called exclusion from inheritance, incapacitate 
the persons aflected thereby for carrying on the cultivation of 
their shares of the land. Hence what the Hindu law seems 
to provide, is, that their sliares should bo in the possession of* 
the other members who must furnish them and their family 
with maintenance, and defray the expenses of the marriage of 
their daughters. So these disqualified persons enjoy the rights 
of a co-sharer .so far as their nece.ssHiy expenses are concerned ; 
and thus the Hindu law is not reall^’^ hard on those to whom 
nature has been so unkind. 

Of excluded females. —According to both the schools of Hindu 
law, a woman becomes sapinda in the sense of blood relation, 
of her husband and of his relations, and also becomes a 
member of his gotra; aecordingl 3 ^ if there had not been the 
general rule excluding females from inheritance (Text No. 4), 
a woman would liave been an heir of her husband’s relations 
in the same way as in Bomba 3 \ The rule tliat persons who 
are excluded for eausos other tiian degradation, are neverthe- 
less entitled to maintenance (Texts Nos. 7 and 8), applies also 
to women that are excluded b}^ reason of their sex, or any other 
cause of disqualification otlier than degradation. The text of 
Baudhdyana, ordaining the exclusion of women, is cited in the 
Viv4da-Ratndkara,Ch. v, in which Exclusion from Inheritance is 
discussed. In that chapter are cited the texts of Manu, Vish¬ 
nu, Ydjnavalkya, Ndrada, Devala and Baudhdyana, providing 
maintenance for all tlie excluded relations. In the viramitro- 
daya fp. 244), it is expressly declared that the daughter-in-law 
is excluded from inheritance of the mother-in-law’s Sfrid}i.qna, 
by reason of h^r sex, but is entitled to maintenance. Hence, a 
sonless widowed daughter, who is according to the Ddyabhdga 
excluded from inhej-iting her father’.s estafe, is certainly entitled 
tninaintena«ice. But see I.L.R., 27 C., 555, in which all 

the authoritie-s do not teem tohape been placed before the court. 
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The onus of proving disqualification —lies on the person who 
seeks to exclude one who would be an heir, should no cause of 
exclusion be established, {FuttirJc v. Juggutf 22 W.K., 348), 
the presumption of Hindu law being against disqualification: 
Chnnder v. Knsto, 18 W.R., 375. 


CHAPTER XI. 

MAINTENANCE. 

ORIGINAL TEXTS. 

* \ I uwmiwt fW?!T II 

fmx ^ ftmiw. ii ii 

1. The father is master of all of the gems, pearls ai.d coinis; but 
neither the father nor the grandfather is so, of the whole iinmoveable 
property.—y4j naval kya. 

I ^ tsxjnnm wr ^ w i 

ffftr* II ii 

2. They who are born, and they who are yet unbegotten, and they 
who are actually in the womb, all require means of support; the dissipn* 
tion (of their hereditary source) of maintenat.ee is highly censure*!.— 
Manu cited in D.B., i, 4.5. 

q I n W* I 

h 11 ii 

3. Tlie support of the group of persons who should be maintained, 
is the approved means of att.nining heaven; but hell is the man's portion 
if they suffer: therefore he should carefully maintain them,—Manu cited 
in D B., ii, 28. 

« ( turn Rim wm ; i 

RRirmftifhfwiir urwi «R^: ii 

The father, the mother, the Guru (an elderly relation worthy of 
lOspect), a wife, an offspring, poor depomiants, a guest, and a religious 
mendicant ate declared to be the group of persons who are to be main* 
tained.—Manu, cited in Srikrishna’s commentory on the D&yabh&ga, ii, 23. 

K I R Rim wft RT«ft m\ filR: 1 

RRfRi^-int mm RifRd R^ fit i^ i # Rf: n 
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5. It) i8*declarecl by Manu that the aged mother and father, the 

chaste wife, and an infant child must be maintained even by doing a 
hundred misdeeds.—Manu, citf^d in the Mitikshnri while dealing with 
gifts. * 

\ I If irmTIf ftmr«mi?r 'WfH i 

TC(fT*[ ^njT srmfif wz ii h 

6. Neither mother, nor father, nor wife, nor son, deserves abandon* 
meut; one abandoning these when not degraded (or oiiteasted for commis¬ 
sion of any heinous sin), sliall be punished by the king six hundred 
(Panas).—Manu, viii, 389. Abandonment is explained by commentators 
to mean refusal to maintain, and in the case of parents, also to serve and 
attend* 

7. Father and bon, sister and brother, wife and iuisband, and precept¬ 
or and pupil; of these one forsaking the other if not outcasted, deserves 
the punishment of (the fine of) one hundred (Punas).—Yajnavalkya, ii, 237. 

c I ^ I t'QK I 

8. Property other than what is required tor the maintenance of the 
familj', may bo given.—Yajnavalkya, ii, 175. 

£. I I 

9. A father shill perform the purificatory ceremonies for hi.s sms, 
and provide them with a source of maintenance.—Mitikshara. 

t • I nfj: Tott: i 

v* 


fwm: ii ii 

10. When the husband is dead the husband’s side (kin) is the 
guardian of his sonless wife: in disposal of property, in protection of 
the wealth, and as regards her rmiintenance, he has full power: if the 
husband’s family be extinct or destitute of male member, or helpless, 
and there be no mpir^a of his, then the father’s side (kin) is the 
guardian of the widow.—Nitada cited in D.B., xi, i, 64. 

«t I wfr. I 

f^ra; li srwfir.« 

(A iiddow inheriting her husband’s estate) should honour with 
ihod {li^nts (for tb4ir benefit), the husband’s paternal undo, (and 
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the like) venerable elderly relation, daughter’s son, sisteft^’a son. and 
maternal uncle, as well as aged and helpless persons, gncsls and females 
(of the family'.—Vrihasputi cited in D.B,, xi, i, G4 


MAINTENANCE. 

Two«foId liability for maintenance. —A person’s liability to 
maintain other persons, is of two descriptions: one is limited 
by his inheritance of the ancestral and other property, while 
the other is absolute and independent of such property, and is 
determined by certain relationship: Savitri v. Luxmi, I.L.K., 
2 B., 573, 597. 

Absolute fiability ,—A man is bound to maintain his aged 
eparents, his virtuous wife, and his minor children, (Text No. 5) 
whether he inherited any property or not. He is also bound 
to support his infant illegitimate child ; see Criminal Procedure 
Code, Section 484, and Ghana v. Mt. Gerela, 13 W.N., 150. 

Liability limited by inherited properly. —The ancestral immo¬ 
veable property is the lieriditary source of maintenance of 
the members of the family, and the same is charged with the 
liability of supporting its members, all of whom acquire a 
right to such property from the moment they become members 
of the family, by virtue of which they are" at least entitled to 
maintenance out of the same: see supra, p. 208 el seq. . 

The ancestral property cannot be sold or given away except 
for the support of the family : a small portion of the same 
may be alienated, if not incompatible with the support of the 
family : D.B., 2, 22-2G. 

There is no difference between the two schools as regards 
the view that the ancestral property is charged with, the main¬ 
tenance of the members of the family, and that no alienation 
can be made, which will prejudicially affect the support of the 
group of persons who ought to be maintained :—Text No, 4. 

Hence, although according to the Bengal School a sou 
does not acquire a ri^ht to ancestral property, co-equal to 
that of the father, and is not therefore competent to enforce 
a partition of the same against the fkther, yet the father is 
not absolute master of the same, so as to be competent to 
alienate it and , deprive the son and other members of"the 
family, of their source of maiutenancse. 

Thk is the view which is propounded in the second chapter 
of tlie Dayabhiga, but it should specially be borne in ittind 
that the said view has been departed-from by our-courts of 
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justice, who Tiold that tliere is no distinction between ancestral and 
self-acquired property as regards the father’s right of disposal 
over the same. But still this modern development of law cannot 
affect the question of the son’s right of support from ancestral 
property s6 long as it has not been actually disposed of. 

Persons entitled to maintenance from ancestral property.— 
According to the true view of Hindu law, and to the exigen¬ 
cies of Hindu society, as well as to Hindu feelings, the persons 
that are entitled to maintenance from ancestral and inherited 
property, are— 

1. All male members of the family, including tiu'sc that 
are excluded from inheritance. 

2. Their wives or widows. 

3. Their unmarried daughters. 

4. Their married or widowed daughters when they cannot 
get maintenance from their husband’s family. 

5. The dependent members or the poor relations whom 
the deceased proprietor used to maintain, ^.e., helpless indigent 
relations who did actually depend on him for their livelihood, 
if sufficient property has been left by him. 

As regards the Mitakshara school there is no doubt as to 
the right of the persons under heads i, 2 and 3, to maintenance 
out of ancestral property. 

In the Bengal school, however, a doubt may be raised 
as to the right of an adult son and consequently of his wife 
or widow and daughter. But it should be remembered that 
the Hindu law makes provision for the maintenance of even 
an illegitimate son. 

Adult sons, daughtersdn-law, and the like. —We have already 
seen that adult sons and their wives and children are entitled 
to maintenance from the ancestral property in both the schools. 

Under the Mitak-sharil the daughter-in-law does, in right 
of her husband, acquire a right to the ancestral property, 
since her marriage, in fact she becomes her husband’s co-owner 
in a subordinate sense, (Jumna v. Macliuly I.L.R., 2 A., 315); 
and the principal legal incident of this co-ownership is the right 
to maintenance, which cannot be defeated by gift or devise 
made by the holder of such property : Becha v. Mothina, I.L.R., 
23 A., 86. It has already been observed that there is no valid 
reason for the extinction of this co-ownei-ship on the husband’s 
death, the subordinate character of which must then be taken 
to be relatwely to that of the surviving male members who 
stand in ' the husband’s shoes as her legal guardian. But her 



HMNTENANCS. 


382 


?r 




right to inaintenanoe against the surviving co-parceners is 
t^en to depend not on her co-oVnership, but on the obligation 
imposed on them to maintain the widow of a deceased co¬ 
parcener: I.L.R., 22 C., 410 ; 31 M., 338. 

It is to be now considered whether they are entitled to 
claim maintenance from the father’.s self-acquired property. 
It should be observed that the Mitakshari recognizes the right 
by birth, of the sou and the like male descendant, to even 
the self-acquired property of the father and the like. This 
right is a subordinate right like that of the wife, and is recog¬ 
nised for the self-same reason, namely, enjoyment by sons, of 
father’s property: hence sons must be held entitled to claim 
maintenance from such property. The Bengal School, however, 
^oes not admit right by birth. But it has been held that 
there is no ditference between the two schools as regards the,^ 
daughter-in-law’s right to claim maintenance from the father- 
in-law who has only self-acquired property: 6 W.N., 530. « 

If we look to the actual usage even now prevailing in 
Hindu society, we find that the sons continue to live with 
their fathers even after attaining majority and also after 
marriage, and to be supported by them, when hot earning 
anything. In fact it is the father who celebrates the son’s 
marriage, the son being merely a passive agent in the transac¬ 
tion, the father decides whether the son should marry, and 
it is he who selects the bride, and it is he who settles the 
terms with the bride’s father. After marriage the bride comes 
to her “ father-in-law’s house,” and not to her “husband’s house.” 
A man consents to give his daughter in marriage, when he 
is satisfied that her father-in-law is possessed of means so 
as to be able to support her. Can there be any doubt that 
under the foregoing circumstances the father-in-law is boutwf' 
to support her and the children born of her ? 

Although the general usage of the Hindu fathers’ main¬ 
taining their adult sons, and the fact of a particular son’s 
being always maintained from his birth by his father, would 
not create a legal liability of a father for furnishing adult 
sons with maintenance out of his self-acquired property; yet 
there are strong equitable considerations arising from his 
condtict, which tend to fix him with a legal liability to maintain 
that sou’s wife and children ; for, there is an implied, if not 
an ejtpress, contract on his part, with the infant bride’s guar¬ 
dian, that he will support her, the bridegroom being unable 
at the time of his marriage even to maintain himself. W 
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But this aspect of the question, arising out of the actual 
usage of marriage among Hindus, appears to have been not 
placed before, nor taken into consideration by, the Courts, 
while dealing with it. It has therefore been lield that there 
is only a moral obligation on the father-in-law to maintain 
his widowed daughter-in-law, out of his solf-ae(|uired property, 
which however ripens after his death into a legal obligation on 
the inheritor of his property; Siddcsury \ Jonardan, 5 W.N., 
549 ; 6 W.N., 530. But it has been held by the Bombay High 
Court that she cannot claim it against the universal legatee 
of her father-in law’s whole self-acquired property: Bed v. 
Tanvadi^ I.L.R., 25 B., 263. The Madras High Court, how¬ 
ever, holds that her legal right is not affected l)y testamen¬ 
tary dispositions in favour of volunteers made by the pei-son ’ 
morally bound to pi’ovide the maintenance : Bangammal v. 
Echamnml^ I.L.K,., 22 M., 305. 

But a widowed daughter-in-law who left her “ father-in- 
law’s house” without any just cause, has been held to be not 
entitled to claim separate monetary maintenance from her 
father-in-law, to be enjoyed by her while living in her “father’s 
hou.se,” the “father-in-law’s hou.se” being the proper place of 
residence for a married or a widowed woman ; [Khelra v. Kaai, 
10 W.R., 89 = 2 B.L.R., 15) exco])t when the father-in-law is 
in possession of ancesti'al jiroperty in which her husband had an 
interest: Surampalli v.. Surampalli, I.L.R., 31 M., 338. 

The debt incurred by a Hindu widow in ])osses.sion of her 
husband’s estate to celebrate the marriage of the daughter of 
a son who had died before his father, has been held to be a 
valid charge on the estate passing to the reversioner after 

widow’s death : Ramcoomar v. Ichamayi\ I.L.R., 6 C., 36. 

It follows therefore that her maintenance is also a charge 
on her grandfather’s estate. 

Wife and widowed wife. —According to both the schools, the 
lawfully wedded wife acquires from the moment of her marriage, 
a right to the property belonging to the husband' at the time, 
and also to any property that may subsequently be fxequired 
by him, SO that she becomes a co-owner of the husband, 
thopgh her right is not co-equal to that of the husband, bu^^ a 
subordinate one, owing to her disability founded on her status 
of perpetual or life-long tutelage or dependence; I.L.R., 2 A., 
;315 J 23 A.» 86; 5 B., 99 ; 15 C., 304. I have already pointed 
0it thoTe^sisn why this right is recognized, see ante p. 215. 

i^st subsists even after the husband’s death, although 
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her husband’s rig}its as distinguished from hers *may pass by 
survivorship or diy succession to sons or even to collaterals; 
these simply .step into the position of her husband, and she 
is required by Hindu law to live under their guardianship 
after her husband’s death. The reason for recognizing her right 
continues even after the husband’s death. The inferior depend¬ 
ent status of her sox ])revents her from taking the husband’s 
interest by survivorship. While she is the surviving half of 
her husband’s body, a male issue is his eonsubstantial; and 
in a joint family, the female inoinbers occupy an inferior posi¬ 
tion, and must live under the })rotection and guidance of the 
male members; but their interest in the family property remains 
unaffected by the husband’s death. 

There are, however, a remark in the Dayabhdga (xi, i, 27) 
and another in the Vframitrodaya (p. 165), which are made for 
meeting an adverse argument, and which may mislead the 
reader to think that the right is extinguished by the husband’s 
death, but which are not intended to be taken as the correct 
doctrine. Jimiitavdhana maintains that the widow is entitled 
to inherit her husband’s estate in ])reference to his undivided 
brethren, who are according to the Mitdkshard jomt tenants 
with the deceased, and are therefore entitled to take by survi¬ 
vorship to the exclusion of the widow. The Ddyabhdga docs 
not acimit joint-tenancy of co-heirs, but maintains that they 
take as tenants-in-common, and that therefore survivorship 
does not apply (xi, i, 26). But the author of the Ddyabhdga 
proceeds further, and controverts the Mitdkshard doctrine of 
Hurvivorshi}) even as.suming the joint-tenancy of co-parceners, 
by putting forward the argument that the wife was also a 
co-owner of the husband, and is therefore entitled to take by 
survivorship; hence, she cannot be excluded even on that 
o*round by the husband’s undivided brethren (xi, i, 27). But 
^en an objection might arise to this argument, namely, that 
why should not the widow take by survivorshij) to the exclu¬ 
sion of the male issue. This is obviated by the author by 
saying that, in that case her right might be mferred to be 
extinguished by the death of the husband, because there are 
expre|is texte providing the succession of the male issue to 
the exclusion of the widow. But it should be observed that 
the only inference that legitimately arises, is not the extinction 
of her co-ownership, but the extinction of only one of its 
inciclents, namely, taking by survivorship, and that is what is 
really coutemplat-ed by the author; sinc.e he asserts thstt 
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there is no authority for the position that the wife’s i-ight 
in the Imshand’s property accruing to lier from their marriage 
ceases on his death : xi, i, 26. 

And it should also be noticed that the whole of this is 
merely an argument against the Mitdkshaiu doctrine of survi¬ 
vorship excluding the widow, eviiii assuming the correctness 
of the theory of joint-tenancy upon which the same is based. 
And therefore the last assumption of the extinction of her 
right is not the author’s own view of the nature of the wife’s 
co-ownership : D.B., xi, i, 26. 

The Vframitrodaya again while controverting the Ddya- 
bh^ga doctr-inc of the widow’s succession in all cases, takes 
advantage of the last {issumiitioii made by Jimutav5hana, and 
maintains that the widow’s right to her husband’s property,^ 
accruing from marriage, must be taken to be extinguished 
in all cases, by the death of the husband, so as to disentitle 
her to take by survivorshij) in any case. But this assumption 
is not at all necessary to be made, noi- is there any authority 
in suppoT't of* it; for the continuance of the widow’s subor¬ 
dinate right is })crfectly consistent with the right of the co- 
pai’ceners by survivoi’shiji, as it was with the right of the 
husband himself. 

Besides, it is contrary t<j the reason for recognizing this right, 
and contrary to the Mitdkshara itself (on Ydjnavalkya, ii, 52), 
and to its fundfinuMital doctrine, namely, that partition cannot 
create any right, but proceeds upon the footing of pre-existing 
rights, and that it is by virtue of the wife’s right to the husband’s 
})roperty, that she obtains a share even when ]jartition is made 
by her sons after the husband’s death, and that it is by A'irtueof 
this right that she continues to enjoy the family pi-ojierty so 
long as it remains joint after the husband’s death. 

Hence, according to both the schools, the right which a 
woman acquires to her husband’s projierty subsists after his 
death, whether his interest passes by succession or by survivor¬ 
ship to the male issue or any other jierson. 

It has already been said (p. 114) that the wife is bound 
to reside with the husband; she cannot claim separate main¬ 
tenance except for such ill-treatment as would amount to cruelty 
in the estimation of an Englisli Matrimonial Court: Mtxtan- 
giniv. Jogendra^ I.L.R., 19 U., 84. But if the husband refuses 
to receive the wife into his house without sufficient cause, 
she is entitled to separate maintenance: Nitye v. Soondar^ 
9 W.R., 475. 
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But it has been held that a loidoiv is not bound to live 
in her husband’s house, though undoubtedly it is the proper 
plaoe for her to reside, which she cannot be permitted to leave 
for unchaste purpose and retain her maintenance: Goki v. 
Lahhmidas, I.L.R., 14 B., 490; 20 W.R., 21; 29 C., 557; 
Surampalli v. Surampalli, 31 M., 338. * ' 

A widow, however, whoso husband has directed that she 
shall be maintained if living in the family or any other specified 
house, is not entitled to maintenance if she resides elsewhere 
without just cause; Ginana v. Ilonamay I.L.R., 15 B, 236; 
Blmha v. Pcm'y^ I.L.R., 24 C., 646 ; Promotha v. Nagendra- 
hala, 12 W.N., 308. 

An unchaste wife or widow is not entitled to any main¬ 
tenance from the husband or his heirs respectively. That 
'the husband’s successors, taking his estate by survivorship, 
descent or devise, are not bound to maintain his unchaste 
widow, i.s a proposition which is beyond all df)ubt: Roma v. 
Rajdniy I.L.R., 17 C., 674. 

It has, however, been hold that unchastity cannot affect 
the right of a widow to whom the income of certain property 
was assigned by her brother-in-law under an agreement com¬ 
promising a suit by her against him, when there was no 
express stipulation about chastity: Bhup v. LachmaUf I.L.R., 
26 A, 321. 

It has also been held by the Allahabad High Court that 
when re-niarriage is permitted by the customary rule of a caste, 
it does not disentitle a widow from recovering maintenance 
charged by a deci'ee against the husband on his property: 
Gajadliar v. KaunsiHa, I.L.R., 31 A., 161. This view appears 
to be contrary to the interpretation put by the Calcutta and 
the Madras High Courts on section 2 of the Hindu Widows 
Re-marriage Act, though it is consistent with the construction 
put on it by the Allahabad High Court : I.L.R., 19 C., 289; 
22 C., 589 ; 1 M., 226 ; II A., 330. 

The provision, made by Hindu law, for starving mainte¬ 
nance of an unchiiste but })enitent wife, is only a moral 
injunction on the husband; for, it has already been observed 
that the Iiusband is competent to divorce an unchaste wife : 
p. 365 supra. 

When^ the husband is alive, he is personally liable for the 
wife’s maintenance, which is also a legal, charge upon his 
property, thm charge being a legal incident of her marital 
co-ownership in all her husband’s property. But after his 
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death, his widow’s right of maintenance becomes limited to 
his estate, which, when it passes to any other heir, is charged 
with the same. There cannot be any doubt that under Hindu 
law the wife’s or widow’s maintenance is a legal charge on 
the husband’s estate; but our Courts appear to hold in conse¬ 
quence of the proper materials not being placed before them, 
that it is not so by itself, but is merely a claim against the 
husband’s heir, or an equitable charge on his estate; hence the 
husband’s debts are held to have priority : Jayanli v. Mangam- 
ma, I.L.R, 27 M., 45. 

The amount of the widow’s maintenance is to be settled, 
having regard to the value of the estate, to the position and 
status of the deceased husband and of the widow, as well as 
to the mode of life of the family during the husband’s lifetime; 
and also having regard to what amount would be sufficient to 
allow the widow to live consistently with a widow’s position, 
in the same degree of comfort and with the same reasonable 
luxury of life as in the husband’s lifetime; and her proper 
maintenance should include “ not only the ordinary expenses of 
living, but also that which she might reasonably expend for 
religious and other duties incident to the station in life which 
she might occupy” : Nittokissoree v. Jogendro, 5 I.A., 55, 56-7 ; 
Dalelv. Amhika, I.L.B., 25 A., 266, 270; 11 B., 199, 206; 
12 A., 558; 22 C., 410, 417 ; 9 W.N., 51. 

The amount of maintenance to which a widow should be 
entitled as being proper under the above rule, cannot be curtailed 
by her husband by will: Promotho v. Nagendva, 12 W.N., 808. 

Stepmother. —Although a widow’s maintenance is a charge on 
the entire estate of her deceased husband, yet it has been held 
that after pai-tition between her son and her stepsons, it will 
be a charge only on the share of her son, and not on that 
of her stepsons—an inequitable rule due to misapprehension of 
the Dayabhaga: Ilemangini v. Kedar, I.L.R., 16 C., 758 = 16 
I.A., 115. Our Courts have been misled by the Ill-digested 
Digest of Jaganndtha who was a mere Sanskritist without law, 
and also without logic, though a logician he professed to be. 

Daughters. —Unmarried daughters of the deceased proprietor 
are to be maintained by the heir until marriage. It 'has 
already been seen that the unmarried daughters of disqualified 
members are td be so maintained. 

A married daughter is ordinarily to be maintained in her 
husband’s family. But if they are unable to maintain her, she 
is entitled to be maintained in her father’s family. It has, 
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however, been held by the Bombay High Courl that an 
indigent widowed daughter, who fails to get maintenance from 
her father-in-law’s family and is supported by her father, is not 
entitled after his death to (ilaim her maintenance from his 
heirs ; I.L.R., 23 B., 291. This view, however, is not approved 
by the Calcutta High Court which holds that she must, in the 
first instance, look for her maintenance to her husband’s family; 
if she fails to show her inability to (jbtaiii maintenance from 
her husband’s family, she cannot claim the same out of her 
deceased father’s estate: Mokhada v. Niindo, I.L.R., 28 C., 

2 r 8 = IL.R., 27C., 555. 

That a widowed daughter, who used to live and be 
ipaintained in her father’s house, is not entitled to be so, and 
that her father’s heir (*an turn her out into the ])ublic street in 
a destitute condition, seem to the oi'thodox Hindus monstnms 
]>ropositions being most abhorrent to their feelings, and are due 
to the misapprehension of the usages and the meaning of the 
term “ dependent mend)er.” In the Original side of the Calcutta 
High Court and in the Appeal Court, the ({uestion whether a 
sonless indigent widowed daughter, who used to live as a 
dependent member of her father’s family, is entitled to mainte¬ 
nance from her father’s estate in the hands of his heir, was dis¬ 
cussed as if it was one of first impression in the recent case of 
Mokhada Dassee, I.L.R, 27 C., 555, and I.L.R., 28 C., 278. But 
the affirmative a})pears to have been accepted as settled law in 
the Appellate side. In 1796 Jagaimatha (in Colebroke’s Digest 
Book V. verse 399) j)ut forward kidinism in Bengal as the 
reason in support of the proposition that a married or widowed 
daughter is entitled to maintenance from her father’s estate. 
Sir William Macnaughten gives a case in which a widowed 
sonless daughter who was excluded from inheritance was held 
entitled to maintenance. Sir Thomas Strange also is of the 
same opinion. Babu Sylimacharan Sarkar, whose Vyavasthd- 
darpan used to be consulted as authority by the courts in 
Bengal until replaced by Mayne’s work, is of the same opinion : 
(see p. 170 of the second edition). There are many unreported 
cases in which a widowed daughter, who used to be maintained 
as a'dependent member of her father’s family was held by 
our High Court to be entitled to get maintenance from her 
father’s heirs. In one case, Justice Norris, after having referred 
to the Vyavasthd-darpan supiiorting the decision of the lower 
appllate court decreeing the daughter’s claim, observed,— 
** ilven if there be a shred to hang a peg on to support this 
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decision, w*e will do it.” That was also the sentiment of the 
Vakils who appeared against the daughter, hut had not the 
heart to argue their client’s case, as their ccmtention was 
unnatural and most repugnant to their own feelings. 

Sometimes, the married daughter does not leave her father’s 
house after her marriage but cotinues to live with lier husband 
as ghar-jdmdi in her father’s house: in such cases, she, her 
husband, and her children are entiled to maintenance from 
her father and his estate. 

Sisters. —The maintenance of an unmarried sister and the 
expenses of her marriage are charges on the brother’s estate, 
especially when it was inherited by him from an ancestor. 
It is most unfortunate that the sister is not recognised as heir. 

Dependent members. —Poor relations and otlier dependcift 
members whom a person used to maintain, as being morally 
bound to do so, are after his death entitled to maintenance 
from his heirs, provided he left sufficient property. Thus, 
it has been held that a person succeeding to his father’s self- 
acquired property is bound to maintain his j^re-deeeased brother’s 
widow who used to be maintained by her father-in-law : Janki 
V. Nanda^ I.L.K., II A., 194; Kamini v. Chandra, I.L.K., 
17 C., 373. 

There has heen some misconception about the meaning 
of the term dependent member: a person is called a dependent 
member, who depends on the family for his maintenance and 
actually gets his or her food and raiment from the family 
and lives in the family dwelling-house as a member of it. The 
dependent members are, no doubt, relations near or distant; 
but persons are not to be deemed dependent members by reason 
of their relationship only, irrespective of actual residence and 
support as members, inasmuch as these appear to be the sine 
qua non of one’s character of being a dependent member. 
This appears to be the true meaning of the term wf’sfciT 
(poor dependents) in original Sanskrit; hence the view taken 
by the Original Court of the term dependent member appears 
to be in accordance with the meaning of the original Sanskrit 
term (5 W.N., 549, 558), and that of the Appeal Court seems 
to be contrary to the same : I.L.R., 29 C., 557 and 28 C.,.278. 
If the actually existing state of things be not the criterion 
or test of the depeiident condition, it is difficult to say what 
kind of relationship should be taken as the test to determine 
the same. The daughter-in-law and the daughter in these 
two cases respectively had been dependent members of their 
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father’s family, in the sense of the original Sanskrit words, 
and therefore were not entitled to claim maintenance from 
their father-in-law’s family of which they were not dependent 
members; in that character they could look to their, father’s 
heir, for support. But their claim as daughter-in-law was 
different and not affected by this character. 

But persons in this predicament are not entitled to separate 
maintenance except for very special causes; they are bound 
to reside in the house with the heir and to perform the 
reciprocal duty in connection with the household affairs as is 
ordinarily expected of him or her in Hindu Society; otherwise 
the burden would be very heavy on the heir, unless the inhe¬ 
rited property be very large. It may be observed in this 
cbnnection that female members of orthodox Hindu families 
have the duty of preparing the food for the family : so, one 
claiming the right cannot justly refuse to perform the corres¬ 
ponding duty of such a member; and the amount must be 
fixed on a reduced scale, should separate maintenance be award¬ 
ed : Bhagwan v. Bindoo, 6 W.K., 286. 

Under this head are included invalid adopted sons, concu¬ 
bines, (26 B., 163 ; 23 M., 282) illegitimate sons (I.L.R, 32 C., 
479 ; 27 M., 13 & 32) and the like. 

Right to maintenance not affected by lapse of time.— The 
Judicial Committee observes,*—“By common law the right to 
maintenance is one accruing from time to time according to 
the wants and exigencies of the widow; and a Statute of Limi¬ 
tation might do much harm if it should force widows to claim 
their strict rights, and commence litigation which, but for the 
purpose of keeping alive their claim, would not be necessary 
or desirable”: Narayart y. Rama, 6 I.A., 114, 118 = I.L.R., 
3 B., 372. The fact that a widowed daughter-in-law had not 
received any maintenance, nor in any way asserted her right 
thereto, even for the long period over twenty-five years, does not 
affect her right prejudicially, when it ripens into a legal one 
and she is obliged to demand it, from her wants and exigencies, 
by reason of the inability of her paternal relations to maintain 
her through some change of fortune : 6 W.N., 530, 542. 

Amount of maintenance. —As regards the amount of main- 
tei^^pince to which a widow is entitled out of her husband’s estate, 
it has already been stated, (p. 387 supra ); the question is now 
considered generally in respect of all cases. If a person be 
entitled to separate maintenance, then the question will arise 
as to its amount, the Solution of which will depend upon the 
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ettenfc of the property, the position of the family, the nature of 
'the claimant’s right, the number of other members of the family 
and other peculiar facts of each case; Baisni v. Rup Sing^ 
I.L.R., 12 A., 558 ; 15 W.R., 73 ; blitya v. Jogendra, 5 I.A., 
55 ; Devi Persad v. Guimanti, I.L.R., 22 C., 410, 417. 

Where the right to maintenance is tlie legal incident of a 
right to property, such as that of the widow of the deceased 
proprietor, the lowest limit is to be determined by having 
regard to the extent of the property, and to similar right, 
if any, of any other person. 

The widow of an undivided co-parcener has been held 
to be not entitled to claim from the survivor, more than the 
proceeds of the share which would have been allottod to the 
husband, had there been a partition during his life-time :* 
Madhah v. Ganga^ I L.R., 2 B., G39; Adhibai v. CtirsaUj 
I.L.K., 11 B., 199—Mitdkshanl cases. 

When, however, the property is very large, the maximum 
limit is to be ascertained by having regard to the expenses 
which the claimant will have to incur for living in the style 
suitable to the position of the claimant and of the family, 
that is to say, to the charges for establishment, food, clothing, 
religious ceremonies and the like, due to the claimant. The 
amount is not to bear any fixed ratio to the property; the 
sufficiency of the maintenance is the criterion : Tagore v. Tagore, 
18 W.R., 373. But position depends partly on property. 

It should be noticed in this connection that the share which 
is allotted to the father’s wife on partition is held to be given 
in lieu of maintenance: the same therefore affords a guide in 
fixing the amount: I.L.R., 16 C., 758, 765; 27 C., 77, 80. 

As regards the amount, a distinction should be drawn 
between those that are entitled to maintenance as the legal inci¬ 
dent of their right to the property and those who have no such 
right. The amount decreed may be reduced or increased on a 
change of circumstances: I.L.R., 24 B., 386; I.L.R., 22 M., 175. 

Other sources of maintenance. —If the claimant for mainten¬ 
ance is possessed of property yielding an income, that must 
be taken into consideration. It is doubtful whether a person 
possessed of sufficient means for support, derived from, a 
different source, can claim maintenance from another person 
who would otherwise be liable to maintain him or her. Take, 
for instance, the case of a woman who has inherited her father’s 
estate the income of which' is more than sufficient for her 
mMntennnce. A widow was held to have nq cause of action 
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for a suit against her brother-in-law when she had fn her hanSs 
funds appertaining to the family estate, sufficient for five years’ 
subsistence : Dattatraya v. Rukma, 33 B., 50. If the right to 
maintenance depends on necessity for the same, then surely a 
person whose maintenance is otherwise satisfied, is not in need 
of it, and therefore cannot lay a claim for what is non est. The 
right however seems to remain, but the amount must be nil or 
nominal, as that must be fixed having regard to the need which 
does not exist. But all this is open to the objection that the 
right to maintenance being a right to property, which the law 
confers on one person against another, and annexes it to some 
estate, why should any such extraneous consideration affect it 
in the manner set forth above, when the law does not say so ? 

How far a charge. —There seems to be a misconception on this 
subject owing to the disregard of the subordinate co-ownership 
or imperfect rights in property, which Hindu law recognizes, and 
of which the right to maintenance is one of the legal incidents. 
The maintenance of all persons having this imperfect co-owner¬ 
ship in the property must be a legal charge on the same; 
whilst, that of others, having no such right, may be deemed 
only an equitable charge on the property : Ante pp. 208-209. 

But it should be specially noticed that tlie ancestral immo¬ 
veable property is regarded by Hindu law as the hereditaiy 
SQurce of maintenance of all the members of the family, depen¬ 
dent or independent: and no holder of it in whom it may be 
deemed vested, and who is described as “proprietary member” 
by Mr. Justice West, is competent to alienate it except for 
the support of the family. This is the view propounded even 
by JfmiUavdliana, upon the authority of the text No. 1 cited 
above : see D.B., ii, 23-26. 

The whole spirit of Hindu law is against alienation of 
ancestral immoveable estate which is the only source of main¬ 
tenance of the helpless females, and also of the males in this 
country where agriculture is the chief source of wealth, and 
the Hindus depend solely on the produce of land for subsis¬ 
tence. 

Thusi both law and equity are in favour of the proposition 
that maintenance is a legal charge on the estate, the holder 
of which cannot alienate it so as to defeat the right of mainten¬ 
ance ; at any rate, of those that have an imperfect co ownership 
in the property, such as the wife pf an owner of the property. 
Besides, it is erroneous to suppose the proprietary member 
to $e absolute owner when there exists a female member who 
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acquired a •right to it wfiicli also is proprietary though subor¬ 
dinate : I.L.R, 2 A., 315 ; 23 A., 86 ; 5 B., 99 ; 15 C., 305 ; 
12 W.N., 808, 815. 

Bona fide purchasers for value without notice —are great 
favourites of the English law recognizing legal and equitable 
estates, charges and liens. 

Upon the analogy of English law our courts have held 
that bond Jide purchasers for value without notice of tlie claim 
for maintenance, from the heir or other holder of the property, 
are not liable for the same. Tlie learned judges proceed to 
discuss the question on the assumption that the widow has 
no lion on her husband’s estate in the hands of his heir for 
her maintenance, and that it is only a claim against the heir 
personally: Bhagahati v. Kauai, 8 B.L.Ji,, 225 = 17 W.R.f 
433 ; Adhirani v. Shona, I.L.K., 1 C., 365 ; Laks'hman v. Satya- 
hhama, I.L.R., 2 B., 494. 

The wife’s subordinate proprietary right to the husband’s 
property is not at all noticed by the judges in these cases. 
It IS unfortunate that that part of the Mitdkshard in which 
this right is recognised, was not translated by Colebrooke, 
and the consequence is that it is ignored both by lawj’^ers and 
judges. The restrictions on the projirietary member’s power 
of disposing of ancestral immoveable property, is also over¬ 
looked in this connection. 

It has fur.ther been held that mere notice of the existence 
of her claim will not make the property in the liands of the 
purchaser liable, unless he had notice of the vendor’s intention 
to defeat the claim for maintenance, or as Mr. Justice West 
puts it, a notice to be sufficient, must be “ notice of the exis¬ 
tence of a claim likely to be unjustly impaired by the proposed 
transaction” : I.L.R., 2 B., 517 ; I.L.R., 22 A., 326 ; I.L.R., 
24 A., 160; I.L.R., 23 B., 342. 




But if a decree has been made in fa\our of the claimant 
charging certain property with maintenance, then and then 
only it will be a legal charge on the property, to whosoever 
person’s hands it may go; a mere money-decree will not have 
that effect; I.L.R., 2 B., 524; 1 C., 365 ; 27 C., 195 ; Muttiav. 
Vimmmal, I.L.R., 10 M., 283 ; 20 W.R., 126; I.L.R., 4 A., 296. 

A decree for maintenance obtained against a member re¬ 
presenting a joint family can, after hi.s death, be executed 
i^ainst joint property in the hands of the other members: 
l^hhanna V, Svhhanna, I.L.R., 30 M., 324. 

ij^has also been held that even ekpress notice at an execu- 
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tion sale will not affect the rights of the purehaserr: Soorja v. 

Nathy 11 C., 102. 

This view appears to be embodied in Section 39 of the 
Transfer of Property Act. 

Hardship on females. —The result of the above view has 
been disastrous on Hindu females. Our Courts think them¬ 
selves bound as courts of equity to protect the rights of those 
who are from their situation most helpless. The Hindu law 
assigns^o females the status of perpetual dependence or tute¬ 
lage ; and having regard to their actual condition, they are 
regarded by both the Legislature and the Courts, to be incapa¬ 
citated and incompetent to manage their estates and to protect 
their own interests. Accordingly it is held by our Courts that 
p, document executed by a woman in this country, cannot be 
binding on her and affect her interests, unless it be proved 
not only that its meaning and legal effect were fully explained 
to, and understood by, her, but also that she had independent 
and disinterested advice about the same. They are really in¬ 
capable of protecting their own interests, and are no bettor than 
children. In this state of things, they are completely at the 
mercy of their male relations for the protection of their rights : 
and if they have rights against those very relations, and 
if these feel no compunction to deprive the women of those 
rights, there is none to help them, except the Courts. 

To what mi.serable state ladies of respectable families are 
often reduced, will appear from one typical instance of a 
class of cases that are unfortunately rather frequent. A man 
of property dies leaving young sons, and his widow, mother, 
and the like; the sons often become very soon surrounded 
by bad company containing some money-lenders, and are led 
astray to squander property in a vicious course of life; debts 
have soon to be contracted, but there is no difficulty, the 
money-lender companion is ready to advance money on promis¬ 
sory notes at first, and then on mortgages; all other properties 
are gradually sold, sometimes in execution ; and last of all 
com^ the turn of the family dwelling-house, when, however, 
a difficulty presents itself in consequence of the ruling in the 
case of Mangala Devi v. Dinanath Bose, according to which 
the!;femaUs residing in the house cannot be turned out by 
the purchaser into the public street. But the money-lender 
is equal to the occasion; he advances some money to the 
now utterly depraved |ons, to send away the women on pilgri¬ 
mage, who are not awate of the actual state of thiUf 
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would gladly accept the proposal; and when they leave the 
house, the purchaser is put in possession of the same. On 
their return, the women find that their home is gone and 
that they have nothing to live upon. This is not an imaginary 
case, but an actual one that has recently happened. 

These money-lenders are often mistaken for bond fide pur¬ 
chasers for value. 

The Purdanashin ladies are completely in the dark; as to 
what is being done by the “ proprietary members” of the 
family, with respect to its property so long as they go on 
receiving their ordinary maintenance, until when the whole 
property has become dissipated, and it is too late for them, 
according to the above decisions, to get any remedy. , 

If the right view he adopted and acted upon, the helpless 
women would be saved, wliile bond fide purchasers would 
have their conveyances executed by the proprietary members 
as well as by these women whose rights would then be secured 
to some extent at least. 

If, however, the property has been sold for the support of 
the family or for the benefit of the estate, or for like necessity, 
the purchaser must be safe. But if the sale is made for the 
proprietary member’s personal pur])oses, the purchaser cannot 
claim to have more than that member’s personal interest in the 
property. 

To hold that, the Hindu females must secure their right of 
maintenance by decrees declaring the same to be a charge on 
certain property, is practically the same thing as to deprive 
them cf the right. 

Besides, it is difficult to understand how a court of justice 
can pass a decree converting a personal right against the 
defendant, into a charge on his property. A court of justice 
can only declare the pre-existing rights of suitors, but cannot 
confer any rights on them, except by importing the peculiar 
artificial distinctions between law and equity, which are not 
necessarily founded on broad principles of justice universally 
applicable. 

Transfer, and arrears of maintenance. —A right to mainten¬ 
ance being from its very nature a right restricted in its enjoy¬ 
ment to the claimant personally, cannot be transferred, nor seized 
and .sold in execution of decree. See Transfer of Property Act, 
Section 6 clause ((i), Civil Procedure Code Section 266, and 
,J)iwcdi V. Apaji, I.L.R., 10 B., 342. 

But although the right to future maintenance is not liable 
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to sale, yet arrears of raaintenance inay be sold ; Hoymahati v. 
Karunat 8 W.R., 41; Raje v. Nana, I.L.R., 11 B., 528. 

It is not necessary that a demand for maintenance should be 
made by the person having the right to it, in order to be 
entitled to claim arrears : Jivi v. Ramji, 3 B., 207. 

But in assessing the amount of arrears the Court may take 
into consideration as to how the claimant was actually main¬ 
tained. Suppose, a widow was maintained by her own father 
who is also morally bound to maintain his daughter, and no 
demand was made from the husband’s relations, in such a case 
it is doubtful whether she can claim any arrears under such 
circumstances. 

Decree and future maintenance. —When a decree awards 
Future maintenance at a fixed rate, payable monthly or annually 
during the life of the claimant, the same when falling due 
can be recovered in execution of that decree without further 
suit: Asu V. Lakhi, I.L.R, 19 C., 139 ; 30 M., 324. But a 
mere declaratory decree for maintenance cannot be so enforced : 
I.L.R., 12 M., 183. 

A widow in Possession of her husband’s estate —appears to bo 
bound to maintain her husband’s poor relations, in addition to 
those already mentioned, and especially the presumptive rever¬ 
sioner, when he is in need of it: D.B., 11,1,63. Here, 
gifts to husband’s relations are declared to be conducive to the 
spiritual benefit of the husband : Text No. 11, ante p. 379. 

Impartible estate and junior members. —When the family 
property is held by a single member by primogeniture prevail¬ 
ing in certain cases according to custom, the junior members 
are entitled to a provision for maintenance out of the property. 
Usually some property is assigned to them in lieu of mainten¬ 
ance, the nature and character of the tenure of which are also 
determwied by custom. Usually the khorpoah grants in Chhota- 
Nagpore where many impartible estates are found, are like 
estates tail-male, held: by the grantees and the hgirs male of 
their body in succession to each other, and on failure of such 
heirs at any future time they revert to the holders of the estate 
for the time being; in some cases these maintenance grants are 
resumable on the death of the grantees; it depends entirely on 
custpm in each case.- see Section 124 of Act 1 of 1879, Bengal 
Council; see also infi'a Chapter XV, on Impartible Estates. . 
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\ I Hm! ^ i 

n ii ii 

• 1. A wife, a son, and a slave, these three even are ordained desti¬ 

tute of property; whatever they acquire becomes his property, whose 
they are.—Manu—viii, 41G. 

^ I fqm vsifn I 

T^ffl ^ ^ ^f?T II IT^I II 

2. The father protects in maidenhood, the husband protects in 
youth, the son protects in old ago,—a woman is not entitled to indepen¬ 
dence.—Manu—ix, 3. 

I. ftm, ft^r i 

^iTT% ii i 

3. A woman is not entitled to independence in any period of her 
life; her father shall protect her when she is maiden, her hilshaiid when 
she is married, her son when she is old ; and in their d^dault their kinsmen 
shall protect her.—Yajnavalkya—i, 85, 

9 1 i 

^rs-RTS-fas-TTirf ii ii 

4. What was given before the nuptial fire, what was presented in the 
bridal procession, what has been conferred on the wife through affection, 
and what has been received by her from her brother, her mother, or her 
father, are ordained the sixfold stHdhanam or woman’s property.—Manu 
and Kity&yana, D.B. iv„ 1,4. 

It I ^ i 

ii ii 

6, What is given before the nuptial fire, what is presented in the 
bridal procession, likewise her husband's donation (ddya), and what is 
given by Hef brother or by her parents, are ordained the sixfold ehidha* 
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ii f^: ii 

6. What is given by her hither, or mother, or a sou, or a brother, whnt 
is received before the nuptial fire, what is presenUd to her on her husband’s 
marriage to another wife, what is given by a relation, the mUca or bride’s 
price, and gift subsequent,—these are stridhanam, —Vishnu. 


II ii 


7. What is given by her father, mother, husband, or brother, or what 
is received before the nuptial fire, o^r what is presented to her on her 
l^sband’s marriage to another wife, or the like (ddya), is denominated. 
sti'idhanam or woman’s property.—Ydjnavalkya. 




8. Her subsistence, ornaments, bride’s price, and her gains (or profits 
of her stridluina) are atridhana, she herself exclusively enjoys it, her 
husband has no right to use it except in distress.—Devala. 


0. 'Whatever is (formally) given at the time of the marriage to the 
bridegroom (intending to benefit the bride), belongs entirely to the bride, 
and is not to bo shared by kinsmcti.—VyAsa, cited in D. B, iv, 1, 16. 

\ • 1 f%rar?T ^ i 

^ ff^cTRw ^ II 

10. What is presented to the husband of a daughter, goes to the 
woman, whether her husband live or die, and after her death, goes to her 
offspring.—Text cited in D. B., iv, 1, 17. 

• u ii 

■ 11. The wealth which is earned by mechanical arts, or which is 

received through affection from any other (than a relation), becomes the 
8ubject’'bf the husband’s ownership; but the rest is ordained atridhana.--^ 
K4ty&yana cited in D. B, iv, 1,19. ^ • 
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I ^ fw i 

tth ^IhRiT ii ^rrrwi^R; n 

12. Whatever again, a woman receives at the time she is taken from 
her father’s house (to her father-in-law’s house), is denominated her 
stridhani uuAer the name adhydvdhanika or presented in the bridal 
procession—K4tj6yana, D. B., iv, 1. 5. 

it ^ 

?T^ ^ fl^TT I 

^^fTTTTfT ^frtfT: I 

ft 

13. But whatever is, after marriage, received by a woman from her 
husband’s family is called gift subsequent, and likewise what is received 
from the family of her relations : whatever is received by a woman through 
affection after marriage, from her husband or her parents is gift subse¬ 
quent according to Bhrigu,—Katy^yana, D.B., iv, 3, IG and 18. 

? 8 I ^srr to: i 

^ ii ? ti 

TOTc[ n II 

^ ^ 11 ^ 1) ^TTsrru^!:« 

14. (1) That which is received by a married woman or a maiden 
in the house of her husband or of her father, from her husband or from 
her parents, is teimed the gift of affectionate kindred. (2) The indepen¬ 
dence of women who have received such gifts, is recognized in regard to 
that property: for, it is given by them for the women’s maintenance 
out of kindness to them. (3) The power of women over the gifts 
of their affectionate kindred is ever celebrated, both in respect of 
donation and of sale according to their pleasure, even in the case of 
immoveables.—K6by6yaua,—D. B., iv, 1, 21. 

I 'K I fm ^SftT wri 1 

m ^rr ii ii * 

15. What is given to the wife by the husband through affection, she 
may, even vrhfen he is dead, oonsume as she pleases, or may give it away, 
excepting immoveable property.—N4rada. 
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•t ^ I (^) ^ ^ I 

g ?i7[f%s3iren ii 

00 ^ fmm i 

'3nr'^ ^TTB^: « II 

16. (a) The husband’s (ddya) gift (or heritage), a woman may deal 

with according to her pleasure when the husband is dead; but when he 
is alive, she shall carefully preserve it, or if she is unable to do the same, 
she shall commit it to the care of his kindred. “ 

{b) A sonless (widow) keeping unsullied the bed of her loid and 
abiding by her venerable protector, shall, being moderate, enjoy until 
death, afterwards the heirs shall take.--Kd,ty4yana. • 

[This second sloka which is cited in the Diyabhaga Ch. XI, Sect. 1, 
J)aragraph 56, as the only authority for restricting the widow’s rights 
in her husband's estate inheiited by her, relates really to Stn'dlmna con¬ 
sisting of immoveable property given by the husband. And the sloka 
immediately preceding it, is cited in D.B, Ch. iv, Sect. 1, para. 8] 

? 0 I 5T imr ^ ^ ^ \ 

m ii 

I 

^ ^ ^Erin¥,^T?T ii ii 

17. Neither the husband, nor the son, nor the father, nor the 
brothers, can assume power over a woman’s property, to take it or to 
bestow it. If any of these persons by force consume the woman’s property, 
he shall be compelled to m-ike it good with interest, and shall also incur 
punishment.—K^ty6yana, D.B., iv, I, 24. 

I wret t w^: I 

18. Those relations of women) who take their Strfdhana during 
their life without their consent, shall be punished by a virtuous king 
by indicting the punishment of a thief.—Manu cited in the Vivida- 
Ratnikara, * 

• ijfhr ¥1^ FT fmi n b 

^ . l9. A husband (may take and) is not liable to make good the pro¬ 

perty of his wife (so) taken by him, in a famine, or for the performance 
of an imperative religious duty, or duing illness, or under restraint — 
Yiinavalkya. —ii, 147. 
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20, ‘ A woman is not entitled to inherit; for, a text of revelation 
says, — "Devoid of prowess and incompetent to inherit, women are 
useless.”—Baudhayana cited in D.B., Ch., XI, Sect. VI, para. 11. 


FEMALE HEIRS AND STRIDHANA. 

Women in ancient law. —Lifelong subjection was the condi¬ 
tion of women according to ancient law. This appear? to have 
been due to the physical weakness and the impulsive nature 
of the fair sex, as well as to two peculiar institutions common 
to most systems of archaic jurisprudence, namely, patiHa 
pottstas and slavery, the latter of which appears to have o\ved 
its origin to the former. 

Patria potestas —is the father’s absolute and unlimited 
power over his children, in the exorcise of which he could 
sell, give, abandon or even kill a child of his. The reason 
^ assigned by Vasistha {ante, p. 118) to explain this power is, that 
the father and the mother are the cause of a child’s existence, 
and so they are entitled to full authoritj’^ over his person, 
extending even to the undoing of it. This natural reason, 
though equally applicable to the mother, is qualified by her 
own personal disability. 

Slavery consisted in the proprietary right of man over 
man; one man might own and have dominion over another 
man, in the same manner as he can own a cow or a dog. 
A slave is contemptuously termed a biped in Sanskrit, to 
indicate his similarity to a quadruped. 

Marriage in ancient law consisted in the transfer of domi¬ 
nion or patria potestas from the father to the husband, (ante, 
p. 85), so that in Roman law a wife was deemed to be a daughter 
of the husband for the purpose of the patHa potestas» 

Hence it is clear that during the life of the pater familias 
the condition of a son, a daughter, a wife, and a slave was 
exactly similar, as regarded the power of the former over 
the latter, who could not hold any property, being them¬ 
selves in the category of property belonging to the pater 
familias who therefore, became entitled to their earnings 
(Text No. 1). On his death, however, a change took place 
in the condition of the son, who became emancipated and 
sui juriSf and succeeded to the deceased’s position as regards 

'in 
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his property. But the condition of the women at first, and 

of the slaves, seems to have remained unchanged, there being 
only a change of masters. 

But the women appear to have very soon acquired *a higher 
status than that of the slaves, so far as regarded their relation 
to the husband’s heir, who became their guardian by ceasing 
to be their master. 

As incidents of their status, women could not, according to 
early law, hold any property, and consequently they could not 
become heirs to their relations (Text No. 20). 

Women’s property and heritable right under the Codes. —To 
the general rule of women’s incapacity to hold property, ex¬ 
ceptions appear to have been gradually introduced, similar to 
tne son’s peculium in Roman law, according to which a son in 
the power of his father could not acquire property for himself, 
all his acquisitions, like those of a slave, belonged to his father. 

At first six descriptions of property were recognised as 
woman’s property; and these consisted of gifts received by a 
woman from four relations, namely, the lather, the mother, 
the brother, and the husband, as well as of gifts received at 
the time ofjmarriage when the ceremony was actually being per¬ 
formed before the nuptial fire, and of gifts received when the 
bride was taken to her father-in-law’s house (Text Nos. 4 and 5). 

To this list, other items ejusdem generis appear to have been 
added' as will appear from a perusal of the above texts; gifts 
from all other relations, and certain other descriptions of pro¬ 
perty are included as falling within the category of woman’s 
peculiar property. Upon a consideration of all the items 
described as shidhana^ it appears that woman’s property under 
the Codes consisted only of gifts or grants made by her 
relations; and some of them are separately enumerated either to 
remove some doubt, or to mark the occasions of the gift. 

It would be better to enumerate and explain different items 
of stridhana mentioned in the Codes :— 

r. Gifts at the time of marriage or yautaha; they are— 
(1) Gifts before the nuptial fire, or at the actual cere¬ 
mony of marriage. 

• (2) Gifts received in her father’s or father-in-law’s 

house, either before or after the actual ceremony, 
but at a time when various other rites appur¬ 
tenant to marriage are performed, commdbcing 
from several days before, and continuing several 
days after, the principal nuptial . ceremony. 
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‘ , Adhydydh^nika or gifts in tho bridal procession 

come under it; but this terin may. also be , ex¬ 
plained to mean gifts made at the time of the 
Dvirdgamana ceremony, or of the gainana called 
gotvna ceremoney in Behar and N. P. Provin- 
’ ces. 

(3) Sulka or the bride’s price. 

(4) To these must now be added the bridegroom’s 

price. 

Gifts at the time of marriage are the most important, 
because all women get some property at that time. It should 
be observed that what is given before the nuptial fire by the 
bride’s father intending to benefit her, is formally given to the 
bridegroom. It should be borne in mind that the bride herself 
is the subject of gift to the bridegroom ; and the dress, the 
ornaments and the household furniture, &c., which are intended 
for her, are all given together with her to the bridegroom. 
In fact, the principal ceremony of marristge consists of the 
ceremonial gift of the bride made by the father or other guar¬ 
dian to the bridegroom and the ceremonial acceptance of her 
by the bridegroom. Hence Vyasa ordains (Text No. 10) that 
all these belong to the bride ; and besidesi those are separately 
enumerated as stridhema under the name of “ gift before the 
nuptial fire ”. 

Sulka or the bride’s price was originally appropriated by the 
^bride’s father; but Vishnu (Text No. 9) and Devala (Text No. 9) 
enumerate it as Stridhana, and therefore the father or other 
guardian taking it, must hold it as trustee for the bride. 

The bridegroom’s price also, which according to recent 
piya-ctice originating in the moral and religious degradation 
of the so-called educated men, is extorted by the bridegroom’s 
party from the bride’s father, must on the similar and stronger 
grounds of eejuity, be considered to be the bride’s Stridhana, 
and the recipient must be held to be a tru.stee for her. 

* II. Adhydvdhanika consists of what is given to the bride 
when she is conveyed from her father’s to her father-in-law’s 
house. In Bengal proper, there are two occasions for such 
gifts : the first occasion is just after the nuptial ceremony, jvhen 
the bride is taken to her father-in-law’s house to stay there 
only for a few days which are included under the time of 
niairiiiage, so that gifts then made n^ay be called yautuka ; the 
seoi^d’ oceasion is called Dwirdgamjoina or second coming, of 
the bride fcd her father-in-Jiaw’s house, after attaining puberty. 
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for the purpose of living there permanently as a meiAber of his 
family and performing the duties of a wife to her husband, when 
she receives some gifts from her father. In Behar and N. W. 
Provinces, however, there is an usage according to which the 
bride is not taken to her father-in-law’s house just after marriage, 
but she goes there for the first time after attaining puberty, 
for the purpose of permanently residing with her husband; 
this is called gawna or going ceremony, when some property 
is usually given to her by her parents and other relations also, 
and this is called gift in the hridal procession : Churamon 

V. Gopi, 10 L.J., 545. 

III. A*dhivedanika or the gift which a husband is to make 
to a wife on the occasion of marrying another wife. 

* IV. Anvddheyaka or “ gift subsequent” is a term used 
in contra-distinction to yautuka or gift at the time of marriage; 
it means and includes a gift made, or property received, subse¬ 
quently to the marriage. In the Bengal school, the courses 
of descent of these two descriptions of Stridhana are different. 

V. Vritti or subsistence or property given for, or allotted 
in lieu of, maintenance, is Stridhan, such as the mother’s share 
on partition ; but it is not so held by our courts, ante p. 31G. 

VI. Ornaments form the kind of Stridhana, which is pos¬ 
sessed by every woman. These are Stridhana when they have 
been the subject of gift to her. There may be family jewels, 
which any woman of the family is allowed to put on on parti¬ 
cular occasions, but which may not be given to any one of 
them ; these cannot be regarded as Stridhana. Many Hindus 
are found to convert all their savings into gold ornaments worn 
by themselves or by their wives; these also cannot be regarded 
as the wife’s Stridhana; for, these cannot be presumed to be 
subjects of absolute gift by the husband to the wife ^ if that 
were so, a man might be deprived of the savings of his whole 
life by the death of his wife before him. 

VII. Acquisitions made by a woman by the practice of 
a mechanical art, are subject to the control of the husbarfd 
who appears to be entitled to the fruits of the wife’s bodily 
labour. 

VIII. So also a present made to a woman by a stranger, 
i.e., by one who is not a relation, belongs to her husband 
and cannot become her Stridhan. Hindu law is jealous of 
women’s connection with strangers; the present is really niRde 
to please the husband by a friend or a subordinate of his, 
consisting, however, of a thing that may be used by a woman 
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only, suoh'as an ornament or a female dress, and so intended 
for the wife. 

IX. Gifts by affectionate kindred or near relations 
constituted,' as has already been said, the peculiar property 
of women, under the Codes, though there are some vague 
terms used in a few texts, which may be construed to include 
other descriptions of property. 

X. The husband’s gifts require special notice. From 
the peculiar character of the relationship, a gift by the husband 
to the wife should not be taken as absolute, so as to extinguish 
completely the husband’s right to the thing given. As regards 
even the moveable property given by the husband she cannot 
deal with it according to her pleasure during his life-time, 
but may do so after his death—(Text No. IG-a); and when 
the subjeot of gift is immoveable property, she has no right 
to dispose of it even after the husband’s death.—Texts Nos, 15 
and 16 (jb). 

The original general rule that women are incompetent 
to inherit, was departed from by the Codes, to a limited 
extent; and the lawfully wedded wife, the daughter, the mother 
and the paternal grandmother, are declared entitled to inherit 
the property of males; and certain females are declared heirs 
to Stridhana property. 

According to the Codes, the property inherited by women 
became their Stridhana; because the very fact of one’s becom¬ 
ing heir to another’s estate, means, that the former acquires 
all the rights of the deceased over his property, and because 
there is no express text restricting women’s heritable right. 

There is, however, one rule relating to Stridhana property 
which may be extended by analogy to the husband’s immove¬ 
able estate inherited by the wife, namely the rule, which 
restricts the wife’s right over the husband’s gift of immoveable 
property to her, may be deemed to restrict by necessary 
implication her heritable right over his immoveable estate. 

But there is nothing in the Codes to curtail the rights 
of the other female heirs over property inherited by them 
either from males or from females. The curtailment of women’s 
rights in property inherited by them from males became neces¬ 
sary in the Bengal school for reasons which cannot at all 
apply to the Mitd.kshar4 school. The Bengal school conferred 
heritable right on women by abolishing survivorship which 
exclude women from inheritance in joint families governed by 
the Mit4kshar4. And thus the Bengal women’s position with 
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curtailed heritable right is superior to that of the Mitikshard 
females whose rights in inherited property were not curtailed 
in any way by that treatise which, however, has not been 
followed by our Courts, and in consequence the Mitikshara 
women’s heritable right has been curtailed in a way most 
unjust to them, which is explained later on. 

Woirfan’s property and heritable rights under Commentaries. 
—A great deal of injustice has been done to women by not 
keeping in view the great distinction between the early law 
contained in the Codes, and its later development by Commen¬ 
tators, with respect to their disabilities and rights. There can¬ 
not be any doubt that women were originally disqualified for 
owning and holding property, and that under the Codes that 
di.fability continued as a general rule, but certain exceptions 
to it were introduced, and women were declared competent 
to hold as owner only certain specified descriptions of property, 
the peculiar character of which was expressed by the technical 
term StrSdhana or woman’s property. On a consideration of 
the enumeration of Strldhana given by the different Codes, 
a development of law in favour of women is found; for, while 
the earlier Codes lay a stress on the number six in enumerating 
Strldhana, the later ones either add fresh items, or describe 
woman’s property in a mode indicating the enumeration to be 
only illustrative, and not exhaustive; and the impression left 
on the mind of the reader on a perusal of the passages of the 
Code is, that Strldhana or woman’s property had but a tech¬ 
nical and limited meaning. 

But when we come to the Commentaries, we find higher 
rights conferred by them on women who are placed almost 
on a par with men, as regards the capacity to hold property. 
Strldhana or woman’s property ceases to have any technical 
meaning, and it is explained to mean property “ belonging to a 
woman” ; accordingly women may acquire property in the same 
modes as men may do, subject to one or tyo exceptions. The 
general rule and the exceptions are now reversed; for, under the 
Commentaries, as a general rule, all kinds of property may be 
Strldhana, while the exceptions relate to a few items that 
do net come under that category. Let us examine what is 
said by the leading Commentaries on the present subject. 

The Mitakshara —which is, as we have already seen, a 
work of paramount authority, and universally respected, says 
while commenting on the Text No. 7 of ydjnavalkya,-^that 
the term Strldhana as used in that text, bears no 
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meaning, *but it signifies “woman’s propertj^” or property 
belonging to a woman, which is its etymological meaning,, 
(2, 11, 8) ; that the term “or the like” in that text, includes 
property that a woman may acquire “ by inheritance, purchase, 
partition, seizure or finding,” i.e., by the same modes in whicli 
a man may acquire property and which are set forth in Ch. 1, 
Sect. I, paras. 8 and 13 ; and that Manu and other sages also 
intended to lay down the same rule, the enumeration by 
them of six-fold Stridhanam being illustrative and not intended 
to be restrictive :—Mit. 2, 11, 2 and 4. 

, Here the Commentator changes the law by the fiction of 
interpretation. He ignores the existence of any disability 
or incapacity in wojiien with respect to the ownership of 
property, such as may appear from a perusal of the texts of 
the Codes. But we have nothing whatever to do with what 
Manu and Ydjnavalkj^a really intended to ordain ; what we 
have to see is; what construction has been put on them by 
the commentators respected by the different schools: (See 
ante^ pp. 27 and 30). The Mitakshard is clear and unambi¬ 
guous that Stridhana has no technical meaning, and women 
may hold property like men, and that property inhei’ited by a 
woman is her Stridhanam; and according to the Privy Council 
{ante, p. 34), the European Judges are bound to follow and 
act upon it without stopping to enquire whether this doctrine 
is fairly deducible from the earliest authorities. But on the 
present question, their Lordships have themselves acted con¬ 
trary to their own direction and advice to the lower Courts, as 
we shall presently see. 

Katyayana’s text and Mithila School. —The Vivdda-Katna- 
kara and Vivdda-Chintdmani are the principal commentaries 
of the Mithila sub-division of the Mitdkshard school. They 
do not enter into any discussion as to the term Stridhana 
being technical or limited in its meaning; but they seem to 
accept the view propounded by the Mitdkshard, while they 
go on citing and explaining the diverse texts of the Codes on 
the subject of Stridhana. 

The Vivdda-Ratndkara while dealing with Stridhana cites 
the text of Ndrada (Text No, J5), recognizing the full jfower 
of a wife over the husband’s gifts excepting immoveable 
property; it then cites the three slokas of Kdtydyana, set 
forth above as Text No. 14, and after making a few comments 
on them concludes by sajjring that it is established on the 
authority of all the texts oited, that women are independent 
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in dealing with property inclusive of immoveables’ given by 
the affectionate relations, excepting, however, immoveable 
' property given by the husband; it then cites the two slokas 
of Kittyayana’s Text (No. 16), which have a very important 
bearing on women’s right in property given by, or inherited 
from, their husband.s. According to the explanation given 
in the two commentaries of the Mithila School, the English 
translation of the 1st sloka (Text No. 16) is slightly different 
from what is given above, should be as follows ;— 

(а) “ The husband’s ddya gift (or heritage), a woman may 
deal with according to her pleasure when the husband is dead; 
but when ho is alive, she shall carefully preserve it; otherwise 
{i.e.y when he has no property) she should remain with his 
f/ftnily.” The second sloka may also be given here for the sake 
of convenience in understanding the explanation. 

(б) “A sonless (widow) keeping unsullied the bed of her 
lord, and abiding by her venerable protector, shall, being 
moderate, enjoy until death; afterwards the heirs shall take.” 

Both the commentators of the Mithila School admit, that 
having regard to the context, both these texts relate to the 
husband’s gifts to the wife, and that they lay down that a 
woman is perfectly independent after the husband’s death in 
dealing with moveables given by the husband, and as regards 
immoveable property given by the husband, she shall enjoy 
it during her life, and afterwards the husband’s heirs shall take 
the same. 

But they maintain that these two slokas must apply also 
to the moveables and immoveables inherited by a widow from 
her husband, because the term ddya in these texts may mean 
either heritage or gift, and these two meanings are equally 
capable of being construed with the other words of the text, 
and there is no text opposed to such a construction; and* 
that hence, although the context shows that these slokas 
relate to gifts, yet by reason of the two-fold meaning of the 
term ddya they furnish us with a rule that may be applied 
to the husband’s heritage as well. 

The result is, that according to the Mithila School, the 
wife’s right to the moveable and immoveble properties inherited 
from the husband is similar to her right to similar properties 
givm by the husband; that is to say, the wife’s right to 
moveables inherited from the husband is absolute, i.e., they 
become her Stridhan in the technical sense; but her right 
to immoveables is limited, and she must have in all oases what 
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is technicsdly called a life-interest in such property which will 
after her death pass to her husband’s heirS> 

The Vivdda-Chintdmani, however, goes further and says 
that these texts apply also to the husband’s immoveable 
property which the wife inhents not deirctly from the husband 
but mediately through her son who had inherited it, and 
then died leaving his mother as his heir,—in the following 
passage, — 

to: ^ TOrft 

I TOWT ?r^ TO T q rryr 

JT^nrTWPT 

^T^TWRir: I TO ITf?ITO ^PIT^ TOTT^ 

^nrT»[ ^srfTOTf:: to to: l 

TOT^-T?rT^ I (tr^:) i 

TOTO i 

The following is a literal translation of this passage :— 
“And thus also in the deceased husband’s immoveable 
property devolved by inheritance on the wife, her independence 
does not exist in making gift and the like, by reason of the 
Equality of Expectancy. Otherwise, the Expectancy as to 
what is the rule about it, would remain unsatisfied. Hence 
also the inconsistency of the recital of this text in the chapter 
on Saudayika {Stridhan) or ‘ Gifts from the affectionate kindred^ 
with its application (to property inherited frobi the husband) 
is removed. Because Expectancy is of greater force than the 
Context. Just as in immoveable property given by the husband, 
there is incompetency of women in making gift and the like 
by reason of this text, so also in the husband’s immoveable 
property devolved by inheritance on the wife. The (authors 
of the) Prakisa and the (Vivd.da)-Batn4kara are of the same 
opinion. Thus also in the (husband’s) immoveable pr<yerty 
devolved by inheritance on the wife through the son. BLerein 
also, the Expectancy exists, and there is not found any express 
text on the subject.” ' * 

In some manuscript copies of the original Sanskrit Viv4da- 
Ohintimani there is the word qw; before the word thus,— 
qpt fw-vfXT “ Thus also in the husband's immo- 

yeaUe property devolved on the wife by inheritance through 
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Wie' Fb?i.” The meaning, however, is the same, wbfether there 
be that word or not; since the other words suggest the word 
by necessary implication, even if that word be omitted. 

The term Expectancy is a technical word meaning 

one of the three conditions required to be fulfilled by a 
collection of words for constituting a Sentence. ’ In the 
S^itya-Dafpana a well-known treatise on Sanskrit Rhetoric, a 
Sentence is thus defined ;— 

which means,A Sentence is a collection of words possessing 
Compatibility, Expectancy, and Proximity and the following 
Js the literal translation of the explanation of this definition 
given by the author himself,— 

■ “ Compatibility means absence of unreasonableness in the 
mutual relation of the meanings of the words: if a collection 
of words .could be a Sentence without this (Compatibility), ^ 
then eVen■ the Words—‘He irrigates with fire’—would be a 
Sentence. 

Expectancy ( = interdependence of words) means absence 
of, completion of sense (without construing one word with 
others ); and this (absence of complete sense) consists in the 
listener’s (or reader’s) desire (on hearing or reading a word) 
to know (something conveyed by the other words of the collec¬ 
tion, if. the same is a Sentence). If a collection of words 
without Expectancy. could have been a Sentence, then a 
collection of words, such as—‘A cow, a horse, a man, an 
elephant’ would have become a Sentence. 

( . M p^ximity is absence of interruption in the knowledge 
(of the words). If there could be a Sentence even when thefe 
is interruption in knowledge, then there would be a coalescence 
(into one Sentence) of the word ‘Devadatta’. pronounced jus^ 
now, with the word ‘goes’ pronounced the day after., ‘ . 

“Since Expectancy and Compatibility are properties, tfie 
one of the mind of the reader, and the other of things (signi¬ 
fied by the words), it is by a figure of speech, that they are 
here represented as properties of words.” 

We are now in a position to understand the meaning of 
ftie. technical term “Expectancy” and “Equality of Expec¬ 
tancy.” The word ddya in the above text suggests to the 
mind pf the reader or listener of that text, both its meanings, 
t^amely “gift” and “heritage,” and his Expectancy or desire 
toicaow the connection of the other words of the text with 
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the word ddya^ is Equal as regards both its meanings, being 

equally compatible with either. 

The fact that these two slokas are found in that part of 
Kdtydyana’s Code, where sauddyika stridhan is dealt with, 
does not prevent their application to the husband’s heritage;j‘ 
for^ according to. a well-Kttown rule of interpiretatioh; . thd. 
Expectancy or the force of words prevails over the contei^^' 
or m other words, the context cannot control or restrict tlib 
meaning conveyed by the words of the slokas, in the absence 
of any text expressing a contrary meaning : see Jairaini’s’ 
Mfradnsd on the Topic called or ihe 

superiority of a Sentence over the context kc. : 3, 3, 9. 

The Vivdda-Chintdmani maintains that on the same prin» 
ciple, these texts apply also to immoveable property which had. 
been husband s heritage, though the saine comes to the wife 
>:y inheritance from her son on whom it had devolved directly 
from the husband. 

Hence by reason of the application of these slokas to the 
husband’s immoveable property inherited by a woman from her 
son, the two rules therein laid down must apply, namely '(I), 
her power of alienation is restricted, and (2) her husband's heirs, 
inherit the same after her death. 

This peculiar doctrine arising from the construction of 
these slokas of Kdtydyana, by the author of the Vivdda- 
Chintdmani which is respected as a work of paramount authori,ty 
in Mithila, was brought to the notice of the Sudder Dewany 
Court of the North-West provinces in the fifties, by the.pundit 
who was the Hindu law officer of that court, and judgment was 
delivered by that court according to the Pundit’s opinion, in. 
which a person’s sister’s son was held heir on the death of his' 
mother, to the estate which had devolved on that person from 
his father, and which on his death went to his mother, as hi$ 
heiress ; the person’s sister’s son as hia heir could not ,be 
preferred to his agnates, but as heir of his father could be so 
preferred, according to the said construction of that text of 
fedtydyana : Thakoorain Saheba v. Mohun Lall, 11 M. I. A., 
386. ^ . 

. When this case was heard on appeal by the Privy Council,- 
the English translation by P. C. Tagore, of the Vivdda-Chintd-. 
mani had been published ; but as the above passage Was 
mistinnslated, the Pundit’s opinion seemed to be contrary to it, 
and it was not explained to their Lordships how the, Pundit^ 
aorived at that conclusion, it was therefore rejected by thft 
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Judficlal Committee, who held that the sister’s son was not an 
heir at all,—a proposition which cannot now be held correct. 

My attention was drawn to this passage of the Vivida- 
Chintdmani in 1893, by the client in the case of Mohun Persad v, 
Kishen Kishore, I.L.R., 21 C., 344, who had consulted a Benares 
Pundit and brought an original Sanskrit copy of that wor^ 
but it was not necessary to refer to it in that case, in which me 
Stridhana property only was in dispute. 

It should be observed that according to the Mithila school, 
a woman’s right is restricted only in the husband’s immoveable 
property inherited by her whether from him, or from his and 
her son. But as regards moveable property and the son’s self- 
acquired property inherited by her, the same must become her 
stridhana. Subject to the above exception, a woman’s right in 
inherited property must be absolute, in the same way as the 
right of a male heir. 

Accordingly in the first edition of his translation of the 
Viv4da-Chintamani, the rule XIII of the Table of Succession 
given by Babu P. C. Tagore was as follows :—If the mother 
die after inheriting her son’s property, such property becomes 
her Stridhan. Hence the heirs of her peculiar property get 
it.” But this was contrary to his mistranslation of the above 
passage “cw into—“if the mother, on 

the death of her son, get his immoveable property, she cannot 
make a gift of it or dispose of it —the correct translation 
being,—“ Thus also in the (husband’s) immoveable property 
devolved by inheritance on the wife through the son.^* 

Owing to the said inconsistency, the Calcutta High Court 
rejected the said rule xiii and held that immoveable property 
inherited by a mother from her sou goes on her death to the 
son’s heirs and not to her heirs : Punchanund v. Lalshan, 
3 W.R., 140. This view is supported by the said mistranslation. 
And it is curious that Babu P. C. Tagore in the second Edition 
of his translation changed the rule XIII so as to make it quite 
contrary to what it was in the first Edition. Had he been a 
genuine Sanskrit scholar, he would have acknowledged the 
mistranslation and corrected it and also maintained the accuracy 
of the said original rule xiii. * 

But, according to the correct doctrine of the Mithila school, 
if the immoveable property was the son’s self-acquired property, 
the same was to descend to the mother’s heirs, and if the same 
was inherited from the father, then it was to descend to the 
father's heirs; but in no case could it descend to th? soia’a 
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heirs. Bht unfortunately the Vivdda-Ratnakura was ilotn|.hen 
translated, and the error in the rendering of the above passage 
was not pointed out to the court. 

It should specially be noticed that the effect of the correct 
doctrine is to bring in two near and dear relations, namely, the 
son’s sister and her son who are the original proprietor’s 
daughter and daughter’s son, in preference to the comparatively 
more distant agnates. And this is but the ordinary course of 
development of law according to natural justice, in every 
system of Jurisprudence. 

Katyayana’s text and the Dayabhaga. —It should be borne 
in mind that according to the Mitakshard. school the widow is 
entitled to inherit only in the exceptional circumstance of the 
husband being separate, i.e., when he was neither joint nortre- 
united with any co-heir. Tlie widow’s succession therefore 
must be rare, having regard to the fact that the joint family 
system is the normal condition of Hindu society, and it takes 
place when there is no other dear and near relation who may 
bo the object of the deceased ])ro 2 ndetor’s affection along with 
his wife. Hence there is no reason why the widow who has 
been the ^^artner of the deceased during his life, and who is 
believed to become his partner in tlie next world, should not be 
absolutely entitled to his estate, when the most distant male 
heir, whoso very existence might not be known to him, would 
take an unlimited and absolute interest. 

The author of the Dayabhaga introduced a complete change 
ill the law by recognizing the heritable right of the widow in 
default of male issue, in all cases, i.c., even when the husband 
was joint or re-united with his co-parceners, that is to say, in 
preference to, and to the exclusion of, his father, mother, 
brother, and the like near and dear relations with whom he 
was associated from birth, and lived in harmony during his 
whole life. 

Such a radical change in the law of succession could not 
be acceptable to the people unless the widow’s rights were cur¬ 
tailed and limited in the manner adopted ’oy the Ddyabhdga. 

The acute founder of the Bengal school conferred higher 
rights on females in one respect, by curtailing their rights in 
other respects, and thus he improved the condition of women, 
on the principle of give-and-take, in such a manner as to secure 
the approbation of the people of Bengal, for the change in law, 
which was suited to their feelings, and so became adopted by 
them. 
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Imt us now see how the author of the Dayabhdga show’s 
that his foregone conclusion is supported by the earliest 
authorities. 

He cites the five slokas of Katyayana in different parts of his 
work : the three slokas (No. 14) are cited in paragraph 21, and^ 
the sloka a (No. 16) in paragraph 8 of Section i of Chapter iv, 
in which Mridhana is explained ; but the sloka h (No. 16) is 
cited in paragraph 56, Section i, Chapter xi, where the widow's 
succession is discussed, for supporting his position with respect 
to the restrictions on the widow’s pow'er of alienation. 

He maintains that the widow inheriting her husband’s estate 
is entitled only to enjoy it with moderation, but not to alienate 
the same by gift, sale or mortgage, &c., and in support of this 
position he cites Katyayana’s text (sloka No. 16) as if it 
related to property inherited by a woman from her husband, 
without any allusion to its meaning according to the context, 
and without feeling any hesitation or difficulty in relying on a 
text the primary meaning of which is not what he puts upon it. 

We are in a position now to appreciate the great importance 
of the remark made by the Privy Council, namely, that the 
Courts of Justice must not trouble themselves with the 
question whether a doctrine maintained by a school is fairly 
deducible from the earliest authorities. 

The language of this text of Kdtyayana applies to the 
widow only. But the change of the law of inheritance, intro¬ 
duced by the author of the Dayabhaga, was also in favour of 
the daughter and the daughter’s son, as well as of the mother 
and the paternal grandmother. And it was felt by the author to 
be necessary to curtail their rights also. 

So he at first extends the operation of his interpretation of 
Kdtydyana’s text to the daughter (xi, i, 65) and then to the 
daughter and to the daughter’s son, upon the ground that they 
being infei^ior to the widow with respect to inheritance, the res¬ 
trictions imposed by that text on the widow’s estate should a for¬ 
tiori apply to them also :—Chapter xi. Section ii, paragraph 30. 

And lastly he puts it artfully as an alternative, that the text 
must be understood as applicable to female heirs only, the term 
widow being merely illustrative; and he thereby implies that it 
does not apply to the daughter’s son : xi, i, 31. And this alter¬ 
native is now accepted as the doctrine of the Bengal school. 
For, of two alternative interpretations put by the author in 
two passages dne following the other, the latter is taken to 
prevail as being intended to be the preferable one. 
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Here ^e have an extension of meaning based on the gender 
of the words; hence the meaning must be that the female 
heirs of a male, take a limited interest, having regard to 
the context of the Chapter which deals with succession to the 
property of a male : that is to say, it can by no means apply to 
a female heir of a female's Stridhana. 

Woman’s estate in property inherited from males under 
Dayabhaga,— 

1. She has merely the right of enjoyment with moderatin.: 
Ch. 11, 1, 56 and 61. So she has not even a life-interest. 

2. If the estate falls short of what is sufficient for her 
legal enjoyment, she may alienate a part or even the whole ot 
it, if necessary : Ch. 11, 1, 62. 

3. Save as aforesaid, her righes in both moveable pjid 
immoveable property is limited, and she cannot alienate them : 
Ch. 11, 1, 56. 

4. Her management of the estate is subject to the control 
of her husband’s kinsmen who arc her legal guardians; in other 
words, subject to the control of the reversioners : Ch. 11, 1, 64. 

5. She may dispose of the property with the consent of 
the reversioners : Ch. 11, 1, 64. 

6. She is enjoined to maintain, and to make gifts to, poor 
relations of the husband’s : Ch. 11,1, 63. 

7. The reversioners are entitled to the residue of the estate 
and of its accretions, left after her lawful enjoyment: Ch. 11, 
1, 69. 

Stridhan according to Dayabhaga.—The Ddyabhdga appears 
to follow the Mitakshara, and to hold that Stridhana or 
woman’s property has no technical meaning. After citing 
many texts describing different kinds of woman’s property, the 
author observes that the texts do not intend to exhaustively 
enumerate woman’s property, but they intend to explain by 
illustrations the nature of woman’s property; and then con¬ 
cludes by saying, “That alone is a woman’s property, which she 
has power to give, sell, or use independently of her husband’s 
control: Ch. iv, i, 18. 

And he then goes on to show that the husband’s control is 
confined to the wife’s earnings by the practice of mechanical 
arts and to pre.sents made by strangers. To these two must 
be added the gifts by the husband, especially immoveable 
property : Ch. iv, i, 19-23. 

It follows, therefore, by necessary implication that the 
auUior adopts the view propounded in the Mitakshara, of the 
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nature 6f Stridhana^ namely, that it has no technical•TneaUing : 
her capacity to hold property is not restricted; save and except 
the said three kinds of property, with respect to which she is 
subject to the husband’s control, all other properties vesting in 
a woman in the modes in which a man would become owner, are 
her Stridhana. 

Viramitrodaya and Smriti«chandrika on Katyayana’s text.— 

The Viramitrodaya repeats the view propounded by the 
Mitakshara, with respect to Stridhana. 

This work is regarded by the Privy Council to be a treatise 
of high authority at Benares and to be projwrly roceiveable as 
an exposition of what may have been loft doubtful by the 
Mitdkshard, and to be declaratory of the law of the Benares 
school :— (liridhari Lai Roy\. Bengal Government, 12 M.T.A , 
448 = 10 W.R., 31. 

The author of this work notices the text of Katydyana 
(sloka 6, No. IG), and maintains that it refers to the property 
assigned to the widow of a deceased undivided co-parcener, for 
maintaining herself from its profits :—Vir, p. 13G. 

He then notices the construction put on it in the Dayabhdga 
and disapproves of the same. He maintains that the widow as 
heir must necessarily be absolute master of the inlierited 
property, and text like this must be taken to be of moral 
obligation only, such as those with respect to which the doctrine 
oi factnm valet is propounded by the author of the Dayabhaga. 
And he concludes by saying that the utmost that can be said 
is, that gift and the like alienation made by a widow for 
immoral purposes or without any necessity, may be held 
improper: otherwise, she has full power to dispose of 
property for religious and other lawful purposes;—Vir., 
pp. 137-141. 

The Smriti-Chandrika notices the text of Katyayana, and 
explains it to refer to the widow of a member of a joint undi¬ 
vided family, who has received from her husband’s surviving 
co-parceners an assignment of landed property, for getting her 
maintenance from the income thereof. In fact, tjlje Vframitro- 
dava has borrowed the explanation of Katyayana’s text from 
this work which is frequently cited and referred to by it and 
other commentaries under the name of “ Chandrika.” 

Judicial Commiltee on Katyayana’s text.—It should be 
observed that heritage means property in which the heir 
acquires otvnership by reason of relationship to the late owner; 
therefore when.^wonw becoines the heir, she, must acqn^e 
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£411 absolifte right to the inherited property, in the sense that all 
the rights in the property constituting the deceased projirietor’s 
estate or heritage must pass as well to a female as to a male 
heir as such, unless there be an inherent disability on her part, 
Or there be an express text curtailing her rights. 

There would have been an inherent disability, if Slridhana 
had still been held to have a technical meaning, or if the 
original incapacity of women to hold property had been 
admitted even now to continue ; or in other words, if women 
could not have absolute right in any kind of property, which is 
not enumerated as But the paramount 

authorities of both the schools hold that women do not, as a 
general rule labour under any such disability or incapacity, 
whatever might have been their condition in early law. 

Therefore their rights in inherited property cannot be cur¬ 
tailed, unless there be an express provision of law to that effect. 
And Kfltydyana’s text ( No, 16 ) is the only passage of Smriti or 
law by which women’s rights in heritage are curtailed accord¬ 
ing to the Ddyabhdga and to the commentaries of the Mi'thila 
School. It should be observed that the term ddya ( heritage ) is 
used in this text; hence the commentators curtailing the widow’s 
6r female heir’s rights in inherited property rely on this text, and 
not on a few others prohibiting alienation by a widow, in 
which the tenn ansa (share) is used, which may be, and has been, 
explained away to refer to a portion of the husband’s property, 
assigned to a widow for maintenanco from its usufruct. 

Kdtyayana’s complete Code is not extant. It is, however, 
admitted by the writers of the Mithila School, that this text of 
Katydyana relates actully to the immoveable property given 
by the husband. 

^ So there is really no authority in Hindu Law, against the 
doctrine maintained by the Mitdkshara, that property inherited 
by a woman becomes her Stridhana. 

But the Privy Council held this doctrine to be erroneous by 
reason of i|8 being in conflict with the text of Kdtydyana who 
is roQOgnised by the Mitdkshara as a lawgiver, (supra, p. 4), 
though the text is not cited in the Mitdk shard : Bhagwandeen 
y.-Myna M.I.A., 487 = 9 W.R., P.C., 23. The Lords 

of iflie Judicial Committee were betrayed into this position >by 
assuming the interpretation put on it by the Ddyabhdga to be 
its only real meaning. And herein their Lordships departed 
flpOm meir own view of the duty of an European judge in 
dea^ig with Hindu law :-^supra, p, 34. By rejecting the 

'" ’' .a,' "' 
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inteappretaiion put by the Mitakshard on Ydjnavalkya’s*' text on 
Strfdhana, their Lordshipe did what their Lordships held in the 
unchastity case, the court is not justified in doing : supra, p. 325. 

What really happened was that the Ddyabhdga rule had 
been erroneously applied to some cases governed by the Benares 
school, in which the property in dispute was small; and when 
at last the question arose in a big ease going up to the Privy 
Council, the view already acted on in the previous cases and 
seeming to be sanctioned by usage, was maintained intact, 
as the materials necessary for aiTiving at the correct view of 
the law were not placed before their Lordships. 

And their Lordships have proceeded further: not only the 
rule extracted by the author of the Ddyabhdga from his 
peculiar interpretation of Kdtydyana’s text, but al^o his exten¬ 
sion of that rule to cases not covered by the language of that 
text, have been applied by the Privy Council to cases governed 
by the Benares school. Accordingly the daughter has been 
held to take the widow’s estate in her father’s property {Chotay 
Lai V. Chunnoo Lai, I.L.R., 4 C., 744); and the same rule has 
been applied by the Calcutta High Court to the mother’s 
inheritance: Julleswar v. Uggar, I.L.R., 9 C., 725. 

Thus the females governed by the Benares school have been 
subjected to the restrictions and limitations of the Bengal 
school, while the privilege enjoyed by the Bengal females, of 
inheriting from their male relations even when these were 
joint or re-united, could not be granted to them. They have 
thus been deprived of their substantial rights without any com¬ 
pensation whatever. 

It should be remarked here, that the text of Katyayana 
lays down two continuing conditions for the enjoyment by 
the widow, of her husband’s estate, namely, (1) chastity and 
(2) residence with the husband’s relations. It has, however, 
been held that these are not to be taken as conditions subse¬ 
quent; inasmuch as the author of the Dayabhaga has not 
himself drawn any such conclusion from that text, and as the 
courts themselves would not be justified in drawin^g any such 
conclusions from the Smriti texts cited in the commentaries. 
Hence it has been held in Cossinath /?gsack*s case that the 
widow inheriting her husband’s estate is not bound to live with 
her husband’s kinsmen; and in the Unchastity case, that 
subsequent unchastity will not divest. 

Privy Council on Stridhana. —In the case of Brij Indar 
Bahadur Sing v. Ranee Janki KoeVf 5 I.A., 1, the. Judic^ 
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Coimnittfee, took into their consideration all the passages of 
the Mitakshara and the Daya})haga, in whi^h the character 
of Slridhana is discussed, and came to the only conclusion that 
hiay properly be deduced from them, namely, that Strklhana 
has no technical or restricted meaning; and their Lordships 
laid special stress on the conclusion arrived at by Jfmdta- 
vahana, namely, “That alone is (Stridhana) her peculiar 
property, which she has power to give, sell, or use, indepen¬ 
dently of her husband’s control.” The words “ her peculiar 
property” in this passage are misleading, the correct rendering 
should be, “ That alone is ivomaiis property, which Acc.so 
there is no peculiarity about woman’s property. Their Lordships 
also relied on the explanation of Stridhana given in the 
Mitakshara, Ch. 2, Sect. 11, para 2 and para. 3, in which it is 
laid down that property which she may have acquired by inherf- 
tance, purchase, partiticjn, seizure, or finding are denominated 
“ woman’s propertyand that the term Stridhana or ‘ woman’s 
jiroperty’ conforms in its import with its etymology, and is 
not technical. 

The facts of this case were as follows :—A Taluk in Oudh, 
in possession of a Hindu widow to whom it had descended 
as the heir of her husband, was confiscated by the Govern¬ 
ment, and was subsequently granted to her by a Sunnud, with 
right of alienation, and with right of succession to her heirs. 

The Taluk was held by the Privy Council to have become 
the Stridhana of the widow, by the grant to her, and to pass 
on her death, to her heirs and not to her husband’s heirs. 
The gT’ant was made by a stranger, to a Hindu lady, and 
therefore if made during her husband’s lifetime, it is doubtful 
whether it could become her Stridhana. But as it was made 
to a widow, there was nothing to j)revent it from being her 
Stridhana. If Stridhana had been technical and restricted 
in its meaning, and if nothing could have been Stridhana 
unless expressly ordained to be so, then it could not have been 
held that the Taluk had become the grantee’s Stridhana, See 
Bachha Jha> v. Jugmohan Jha, I.L.R., 12 C., 348. 

The principle enunciated in this case represents the true 
view of Hindu law, though it is in conflict with the opinion 
expressed by the “Privy Council in some earlier cases? (Mt, 
Thakur Deyhee v. Rai Baluk Ram, 11 M.I.A., 139 = 10 W.R., 
P.C., 3), and is overlooked in some later cases. 

, According to this principle it has been held in the case of 
Sham Koer v. Dah Koer, 29 I. A., 132, that when a widow of 
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a member of Mitakshara joint family, who would not be entitled 
to anytliing mo^e than maintenance out of his estate, obtained 
possession of three villages appertaining to his estate, not as 
the result of an arrangement with the husband’s heira, her 
possession was adverse to them, and their rights were barred 
at the expiration of twelve years from the date of the husband’s 
death. So she acquired title by adverse possession, and the 
property became her Stridhanamj and devolved as such after 
her death on her heirs. 

Case-law on Sttidhana and property inherited from male. —It 

should be noticed that,— 

< (1) According to the Bengal school a woman inheriting 
the estate of a male, has a limited interest or what is called 
th§[ widow*s estate in both moveable and immoveable property: 

^ (2) That this Bengal doctrine has been (though improper¬ 
ly) extended to cases governed by the Benares school: and 

(3) That according to the Mithila school the widow inherit¬ 
ing her husband’s estate, either directly from him, or mediately 
through her son, takes an absolute estate in the moveables, and 
a life-interest in the immoveables in all cases; for her interest 
in such property is the same as in property given by the 
husband. 

She is therefore competent in Mithila, to alienate the move- 
ablep according to her pleasure: Doorga v. Pooran^ 5 W.R., 141; 
Biqjan v. Ltichmi, Lii.R.., 10. C., 392; 11 M.I.A., 487. 

The moveable property becomes her Stridhan^ and must 
therefore pass to her heirs on her death. 

The widow islikewise absolutely entitled to the proceeds of 
the immoveables : for, her interest therein is the same as in 
immoveable property given by the husliand. 

Hence the savings of the income of the inherited immove¬ 
able jjroperty, as well as any immoveable property purchased 
therewith, must be her Stridhana, and pass on her death to her 
heirs, and not to her husband’s heirs. This great distinction 
between the Bengal school and the Mithila school should be 
kept in view. 

The question of .succession to the moveables and the savings, 
&c., under the Mithila law, is an open one, and has not yet been 
decided: 2 M.I.A., 181 (251). »» 

It should be observed that the daughter takes an* absolute 
estate in property inherited from her father, according to the 
Mithila school ; aaid so also the mother as regards the son’s 
self-aqquired property. But owing to the mistranslaf^oii of the; 
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expositioiifof Katyayana’s text, jp given in the Vivada-Chinta- 
inani, the Mithila law has been inisunderstood, and the Bengal 
doctrine applied to Mithila" cases : 3 W.R., 140. 

In Bombay the Mithila rule seems to be followed to some 
extent* subject, however, to an extension in consequence of all 
the mpinda females being recognised as heirs. 

There the widow, the mother and the like relations, becoin-. 
ing. members of the family by marriage, are held to take a> 
limited interest. 

While the daughter, the sister, the brother’s daughter, and 
the like, who are born in the family, are held to take the estate 
absolutely. 

In Bombay the widow and the like appear to have an 
absolute power of disposal over the moveables; but yet it has 
been held that the moveables must pass, on the widow’s deatli, 
toiler husband’s heirs; I.L.R., 16 B., 229 and 233. , r 

In Madras also it has recently been held that the widow’s 
power over the moveables is not larger than over immoveables, 
I.L.R., 8 M., 290 and 304. 

The perusal of most of the Mitakshara cases will show that 
the Bengal doctrine has been permitted to make considerable 
inroad on the Mitakshara school; the attention of the judges was 
not attracted by the great distinction between the two schools 
as regards the inheritance of women. And the learned judges 
appear to labour under the misconception that Stridhana is 
even now technical and limited in meaning. 

Stridhana inherited by woman.—The Bengal High Court 
has gone further and held that even inherited by 

female heirs, does not become the latter’s Stridhana: I.L.R., 
5 C., 222; 17 C., 911. And this view has been adopted by 
the Madras High Court: I.L.R., 19 M., 107 and 110. 

The only authority on which this view is based, is the 
opinion expressed by Srtkrishna in his Dayakrama-Sangraha, 
namely, that inherited property does not become Stridhanat 
There is no authority in support of this broad position, Snd 
^ there is no reason why Uie writer should be raised to the posi- 
'*tion of a law-giver. Tlie writer was neither a judge nor a 
lawyer but a mere ^anskritist without law, who appears to 
have lived in the begining of the seventeenth centur 3 ^ .He is 
not regarded by the people of Bengal as any authoritj’. He 
has, however, been thurst into prominence by the adventitious 
circumstance of Jais work being translated into English at an 
early time. 
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Ai^k any Bongnli as to the 1/iw by whicli be is governed, and 
the answer you win invariably receive is, that he is governed 
by the Dayabhaga; no body will name either Srfkrishna or 
Dayakraraa-Sangraha. 

Now, not only there is nothing in the Dayabhaga in support 
of the above view ; on the contrary, a persual of the chapter IV 
of the Dayabhaga wherein Stridhana and its devolution are 
discussed, will convince the reader that the daughters take the 
same interest in their mother’s Stridhan as sons. 

Because, it is a peculiar doctrine of the founder of the 
Bengal school, that sons and daughters equally inherit their 
mother’s now-jautaka Stridhan; and in arguing out this posi¬ 
tion, he refers to the well-known maxim that ‘‘Equality is the 
rule where no distinction is expressed —D.B., iv, 1, 8. It is 
djifticult to understand, how in the face of what the founder 
maintains, namely, that the heritable right of the son and the 
daughter is equal, can it be contended that they take different 
estates. This would be over-ruling Jinnitavahana by Srfkrishna. 

Besides in nine hundred and ninety-nine cases out of every 
thousand, Stridhan consists of moveables only; and the heir 
male or female takes it absolutely according to the popular 
belief and usage. That the female heir takes only a limited 
interest, and is not absolutely entitled, is an idea which is not 
known to tlie people, nor even to the persons likely to become 
reversioners. If that were the law, how is it that there is no 
provision made by Hindu law for the protection of the future 
interest of reversioners ? 

In the case of property inherited from males there is such 
a provision; for, the widow is directed to reside with the 
persons likely to be reversioners, and to manage the estate sub¬ 
ject to their control: D.B., 11, 1, 56-64. 

It aliould be noticed in tliis connection, that there is no 
cornmentator of the Mitakshara school maintaining the view 
propounded by Srfkrishna. Hence that doctrine cannot pro¬ 
perty be extended to cases governed by the Mitakshara. 
Accordingly the Allahabad and the Boinbay High Courts have 
recently held that a woman’s Stridhan inherited by a female 
becomes the latter’s Stridhan: Devi w. Sheo, I.LR., 22 A., 
353 and Gandhi v. Bai, I.L.K., 24 B., 192. 

.' It is a matter of very great regret that the Priv^ Council 
have reversed the above decision of the Allahabkd High Court, , 
the learned Judges of'which thought themselves free to follow 
the law laid down in the^ Mitakshara and the Vfraraitrodaya 
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respected As paramount authority in the Benares school: Sheo 
Sm^r V. Debt Sakai, 30 I.A., 202; 30 I.A., 209. The learned 
Judges of the Allahabad High Court were aware that the 
Mitakshara doctrine of inherited property being Strldhan, was 
held inapplicable to property inherited by a woman from a 
male relation ; but they were also aware that that view was Ihe 
result of there havii:g been many deeisions of the Bengal 
Courts in which the Bengal law had been applied to Mitakshara 
cases, without however any notice of the law laid down in ihe 
Mitakshara itself, to which the attention of the Courts was 
not drawn at all by “lawyers without Sanskrit” Who appear to 
have been familiar with the Bengal law but completely 
ignorant of the different doctrine of the Benares school on the 
subject. Their Lordships were, therefore, of opinion that,the 
said fact could not justify the total rejection of that doctrine’ 
of the Mitakshara law, which therefore was held by them to 
bo applicable to the property inherited by women from females, 
there being no decided case of the Benares school to tlio 
contrary. But the Judicial Committee say that as the language 
of the Mitakshara does not allow an^^ distinction to be drawn 
between the heritage of males and that of females, with 
respect to the rights of female heirs; and as the doctrine has 
not been followed in the Mitakshara cases of inheritance 
from males, and in Bengal and Madras also in the cases of 
inheritance from females; and as Macnaghten in his Hindu 
Law, Vol. I, p. 38, applies the rule that what has once passed 
by inheritance as Stridhan does not so pass a second time, to 
the Mitakshara Jaw as well as to that of Bengal; therefore 
their Lordships are unable to agree with the High Court of 
Allahabad. In their Lordships’ opinion Macnaghten’s work is 
of higher authority as valuable evidence of the law as it was 
actually understood, than the Mitakslmra itself. But their 
Lordships forget that the Hindus of Benares school who are 
governed by the Mitakshara law, believe their law to be of 
divine origin, and feel the highest respect for the Mitakshara 
being a commentary on their divine law’, coniposed by the 
Highly venerated ascetic Vijnana Bhikshu or Yogin, and that 
they cannot have any respect for a view of their law contrary to 
what is expressly stated in that treatise. Whatever the ^ext- 
writers and judges may say and hold, it cannot but be admitted 
' that in this respect the law of the Courts has been thus made 
different from the law of the people in all places; it has already 
been observed that,-as a general rule, slridhm consists of 
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moveables only, and the actual nk&ge with respect'to tfiem' is 
that female heirs take the same absolutely; and the law could 
noUbe otherwise, there having been ’'no means for preserving 
future interests in such property, wliicli would be absolutely 
necessary if the law were such as is now enunciated by tlio 
Highest Court to be. It is unfortunate that the attention of 
a Judge of Sir Arthur Wilson’s pre-eminence and Indian 
experience was not directed to the question whether the maxim 
of Stare decisis is properly applicable to all cases of Hindu 
law, having regard to the facta that the Hindus arc a con¬ 
servative and religious people tenaciously adhering to their 
cdstomary law believed by them to have emanated from the 
Deity; that the Judges having no access to the original 
treatisels, and being ignorant of the actual usages, cannot bo 
neld to be repositories of Hindu law in the same manner as 
the English Judges in England are of English law; and that 
the decisions being not reported in the languages of the people, 
the^ cannot be presumed to be accepted by the Hindus as the 
basis of their transactions, specially when they are inaccurate 
expositions of their law : nor to the question whether on these 
grounds the view taken by the Allahabad High Couit should 
not be upheld as the proper one by reason of its conformity to 
the original commentaries on Hindu law. 

Mother’s share. —It has already been shown that the mother 
rs entitled to a share on partition. And it has been held that 
a purchaser from a son takes, subject to the mother’s right, 
and stands in his vendor’s shoes; at a partition by him the 
mother is entitled to a share; Amnia v, Maniclc^ 4 W.N., 764. 

It has also been held that she has an inchoate or -contin¬ 
gent right to a share, on a suit for partition being instituted by 
a son, and a purchaser after the suit is affected by Us pendens: 
Jogendm v. Fulkumari, I.L.R, 27 C., 77. 

The^share to wliich the mother in both the schools, and the 
stepmother under the'Mitakshara, are entitled to get on a parti¬ 
tion of the property by the sons, is intended to become their ^ 
Sirklhanam or absolute property. That it is Stridhana 
according to the Mitakshara is beyond all doubt. Because the 
Mit^kshara says that on the mother’s death, this share devolves 
on her daughters, and in default of the daughters, on her sons. 

'Besides there are two strong reasons for considering this ^ 
share to be the recipient’s Stridhana : (1) if the mother has 
Siridhema from the husband or the father-in-law, then so mtmh 
only is to be i^^ted to her, as together wi^h whst has been so 
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received, would be equal to the share of a son ; hence when a 
share is so constituted, her right to its different component parts 
ought to be the same ; (2) when on a partition shares are allotted 
to different persons, the right of each to his or her share must 
2)rima Jacie be of the same character, in the absence of any 
express distinction ; hence the right of the mother to her 
share must be of the same character as that of a son to his 
share, since no distinction is anywhere expressed. These 
arguments apply to the Bengal school as well. 

But as a great deal of misconception prevails about the 
character of Ktridhana, it has been held that this does not be- * 
come according to the Bengal school {ante, p. 310) ; 

and there is an obiter dictum to the same effect, with resj)ect to 
cases governed by the Mitakshard scliool {ante, p. 209.) But 
the correct view has recently been adopted by the Allahabadj, 
High Court : I.L.R., 24 A., 67 and 82. 

It is taken for granted that this share is given for the pur¬ 
pose of maintenance only ; if that were the object, why should 
a share be given at all, when the property is very large ; and 
how again can the sliare be .sufficient for maintenance, when 
tlie property is very small i Hence the assumption is ground¬ 
less and unsupported by authority or reason. 

Contemplate the condition of a Hindu mother when her sons 
separate from each other during her life, and there is a general 
di.sruption of the family. How is slie to live, if all tlie sons 
separate from her ? Is the Pardanasliin lady to live alone under 
the zenana system in solitary coiffinement { That might have 
been her lot, but for the share allotted to her by the Hindu law, 
and intended by it to be her absolute property. If not for her 
sake, at least for the sake of her property, some one of her sons 
or some other relation of hers, would consent to live with her. 
And this is the real reason why a share is assigned to her, 
instead of maintenance only. It is also intended to act as a 
deterrent on sons,for dissuading them from violating the religious 
injunction which requires brothers to live together so long as 
the parents are alive. 

Thus we see that the Hindu females have been deprived of 
many rights, by reason of the materials in their favour not being 
properly placed before the Courts. The Pardanasliin ladies 
could not personally look after their own causes, and thus they 
were in a di^lvantageous position in the unequal contests with 
their male adversaries, and so there is no wonder that they have 
been improperly cast even in British Indian Courts, the 

w. fc.—54. 
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Judgeis whereof cannot but be naturally disposed protect 
their rights, but appear to have been misled by the analogy of 
the disabilities of women in England. 

Let us now proceed to discuss the widow’s estate and its 
incidents. 


Widow’s estate. 

Anotnaious. —The nature of the widow’s estate under the 
Ddyabhaga has already been mentioned (supra p. 415). But 
the Courts of Justice felt considerable difficulty in giving full 
effect to all its incidents: and so the law on the subject has 
been altered to some extent in favour of the widow. 

(1) The widow is required to enjoy with moderation : she 
is enjoined to lead a life of austerity, and is forbidden to wear 
delicate apparel or to eat rich food. Compliance with this 
requirement was considered difficult to enforce, ;and so this 
restriction has been dispensed with, and it has been held that 
the widow may, if she chooses, spend the whole income arising 
out of her husband’s estate, and she is not bound to save a 
single farthing. 

(2) But if she does not spend tlie whole income, but saves 
and accumulates any portion, and invests these in the purchase 
(»f immoveable property, and dies without making a valid 
disposition, the same shall pass to her husband’s heirs who are 
entitled to everything that has not actually been enjoyed or 
consumed by her. 

(3) Although the widow has not even a life-interest when 
the property is large, still as a corollary of the position that she 
is not bound to be moderate as regards the expenditure of the 
income, it has been held that even without any necessity the 
widow may sell her husband’s estate so as to pass to the vendee 
an inteK-est in it for her life. 

(4) *The restriction imposed on the widow that in her 
management of the estate, she shall be subject to the control and 
guidance of her husband’s kinsmen, has been set aside, perhaps 
on the ground of its being a moral injunction only, the estate 
Being completely vested in her, and no part of it .being vested 
in the husband’s next heir during her life. But jt has been. 

.overleoked that this was intended for the protection of their 
future interest. 

(5) But yet a partial effect has been given to,the said Re¬ 
striction by holding that the widow can, with tliQ.consent of 
the husband’s next male heir, for the ,time bei^,*ftransfer 
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without •any legal necessity, any property appertaining to her 
husband’s estate, so as as to give an absolute title to the 
transferee even against the actual reversioner who may be a 
different person. 

(6) When the property is small, and not sufficient for her 
lawffil expenses, she may sell the whole of it, so that the 
widow’s interest varies from an absolute estate when it is small, 
to less than a life-interest when it is very large, although she 
is permitted, if she chooses, to convert it into a life-interest in 
the latter case. 

(7) Although the widow’s estate in both moveable and 
immoveable property, is a limited one, yet the only mode r»f 
preserving the future interest of the liusband’s heirs, provided 
by Hindu law, namely, the control of the husband’s kinsmen 
over her management of the estate, is not ordinarily giveij 
effect to. 

(8) Tlie result is that the widow is, subject to the restric¬ 
tions relating to alienation, entitled to exercise the most 
absolute j)ower of enjoyment over the estate which is entirely 
vested in her, and she represents the estate fully as if the- hus¬ 
band is alive in her, and no one else can have any vested interest 
in the succession so long as she is alive : she is not accountable 
to any one, and she cannot be deemed to hold the estate in 
trust for reversioners in any sense, and can deal with the pro¬ 
pel ty in such manner as is most beneficial to herself, irrespective 
of the question whether the same is prejudicial to the interests 
of the reversioners : Stugam v. Drempadt, I.L.K., 31 M., 153. 

Thus the Hindu widow’s estate has become an anomalous 
and peculiar one. It is thus described by the Privy Council in 
the Unchastity case, I.L.R., 5 C., 776 :— 

“According to the Hindu law, a widow who succeeds to the 
estate of her husband in default of male issue, whether she 
succeeds by inheritance or survivorship—as to which see the^ 
iShivagaiiffa case—does not take a mere life-estate in the pro¬ 
perty. The whole estate is for the time vested in her absolute¬ 
ly for some purposes, though in some respects for only a quali¬ 
fied interest. Her estate is an anomalous one, and has been 
compared to that of a tenant-in-tail. It would perhaps be more 
correct to say that she holds an estate of inheritance to herself 
aipid the heirs of her husband. But whatever her estate is, it is 
deaf* that, until the temination of it, it is impossible to say 
who are thte ]>ei«ons who anil be entitled to succeed heirs to 
her husband. The succession does not open to the heirs of th^ 
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husband until the teriniiiatioii of the widow’s estate.«Upon the 
termination of the estate the property descends to those who 
would have been the heirs of the husband if he had lived up to 
and died at the moment of her death.” 

This anomalous widow's estate is what is taken by the female 
heirs in the estate of males according to the Bengal School. 
But that is not the view of the Mittikshard School, although 
the Bengal doctrine has improperly been extended to cases go¬ 
verned by the Benares School, and also by the Southern 
Schools to some extent. 

It may be noticed in this connection, that according to the 
MitdksharA, the heirs to the stvidhana of a woman married in 
the approved forms, and dying without leaving any heir of her 
body, are the same persons who are her Imsband’s heirs and 
they^ take in the same order. So the succssion of the hus- 
baiid 8 heirs td his estate inherited by his widow after her death 
might have contributed to the false idea that such ])roperty 
is not her stridhan, altliough tliey succeed as her and not as 
the husband's heirs. 

As regards the Mithila School, its peculiar doctrines have 
not been overlooked ; and accordingly the widow’s estate there, 
is such as has already been pointed out (p. 407) and differs 
materially from what is technically called the widow's estate. 

Property received by widow by settlement or compromise.— 
In the case of Jirij Indar Bahadur already noticed, it was held 
by the Judicial Coinmittee that a Hindu widow acquired an 
absolute title to a Ttiluk in Oudh, which had been confiscated 
and was afterwards settled with her by Government under the 
Oudh Estates Act, although the widow had been in possession 
of the laluk as her husband’s heir at the time of confiscation. 
The view taken by their Lordships appears to have been based 
on the express provisions of that Act. Accordingly, when a 
^vidow of an under-proprietor called Mukaddam inherited the 
iindertenure, and the Government while making a settlement 
with the Mukaddams excluding the superior proprietors by 
giving them an allowance by way of Malikana, settled the 
undertenure with the widow in possession,—it has been held 
that the widow became entitled only to a widow’s estate in the 
enlarged estate, inasmuch as the action of the Government in 
making the settlement witli her cannot be held to have the 
effect of constituting her a zemindar having a title independent 
of that inherited from her husband; Kashi y. Inda, I.L.K., 
30 A., 490. 
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Whoiua widow inheriting her husband’s estate enters into a 
compromise with her husband’s co-parceners, according to the 
terms of which some property is assigned to lier, in lieu of her 
husband’s undivided share, then a question arises whetlier she 
acquires an absolute title to the same or only a Hindu widow’s 
estate therein, the solution of which depends upon the inten¬ 
tion of the parties to be gathered from the words of the 
document, looked at with reference to the parties who u.so 
tliem, and tlie quantity of the propei ty assigned. The pro¬ 
perty given to her may represent either her life-interest received 
in her personal character, or tlie husband’s estate received in 
her repre.sentative character for enjoyment as a Hindu widow 
for life oidy. In the former case the property would become 
the widow’s stridhana, tlie other party to the coinjirornise 
being her husband’s separated co-parceners and reversioners; 
while in the latter, she would have only the widow’s limited 
estate; Samhaiiiva w Venkata, I.L.K., 31 M., 179- apjjeal- 
30 M., 35G ; Sin. Rahvttee v. Sih, 0 M.I.A., I ; MuiitiJii Karim 
V, Knnivar (torinda, 13 W.N., 1117 = 31 A., 497. 

But a family arrangement to which a widow was a consent¬ 
ing party whereby the disjiutes between the members of the 
family were settled, and whereby the widow obtained one- 
fourth of the joint property instead of one-third which was 
her husband’s share therein - is held to be not binding on the 
reversionery heir who was not a party to the arrangement: 
Anharam v. Chandi, 13 W.N., 147. 

Lapse or forfeiture of widow’s estate. —It should be observed 
that the widow inherits her husband’s estate, in the chaiacter 
of being the surviving half of the husband : all wives are not 
entitled to inherit (D.B. 11, 1, 48), those oidy who are palni.'<, 
i.e.y who are lawfully wedded wives, and with whom the connec¬ 
tion is religious and permanent so as to subsist even in the 
next world, are recognised as heirs. When therefore the widow 
gives up this chatacterand connection by re-marriage, her right 
to the deceased husband’s estate ceases: Matnmgini v. Ram, 
I.L.R., 19 C., 289 ; Act XV of 18.56, Section 2. There cannot 
be any difference between a re-marriage under this Act and a re¬ 
marriage under custom or one otherwise contracted, as regards its 
legal incident of divesting the widow of her deceased hi^band’s 
estate : Murugayi Viramakali, I.L.R., 1 M., 226 ; Rami v. 
Ram, I.L.R., 22 C., 589. But it lias been held by tlie Allaha¬ 
bad High Court that a widow belonging to the sweeper caste 
among whom the custom of re-marriage of widows prevails, 
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and to whom therefore the Hindu Widow s Re-mam’kigo xVct 
does not apply, does not forfeit by re-marriage her right to her 
deceased husband’s estate inherited by her, nor her right to 
maintenance under a decree against her husband in his life¬ 
time, declaring the same to be a charge on his property in 
possession of his vendees and donees : I.L.R., 11 A., 330; 
Gajadliar v. Kamilla, 31 A., IGl. This view appears to be 
founded on the assumption that Section 2 of that Act laid down 
a new rule ; whereas it did only embody the rule of Hindu law 
according to which the widow has the right to enjoy her lius- 
band’s estate or to receive maintenance, in her capacity of 
being the surviving half of her deceased husband, which right 
must necessarily be extinguished by the determination of tliat 
ca|)acity on re-marriage. But mere unchastity of a wddow who 
has not renounced that capacity by re-marriage, has not the eftect 
of putting an end to the connection with her deceased husband. 

When a widow ado})ts a son in the exercise of a [)Ower of 
adoption which may be deemed constructive pregnancy for the 
purpose of accounting for some of the legal consequences of 
adoption; then also her interest in her husband’s estate ceases, 
and so does the interest of a transferee from her without legal 
necessity: ante p. 170; Kama v. Tripura, I.L.K., 33 B., 88. 

Two or more widows or other female heirs.— There seems to 
be some misconception about the nature of the estate taken by 
two or more female heirs in the property jointly inherited by 
them. 

According to the Bengal School, two or more persons suc¬ 
ceeding to*»ether take as tenants-in-commoii, and not as joint- 
tenants in any case. 

According to the Mitdkshani School also, two or more per¬ 
sons jointly itdieriting i>roperty by the rules of inheritance, and 
not by birth, take it as tenants-in-com?non, to whicli survivor¬ 
ship doas not apply. But to this rule an exception has been 
introduced by the Judicial Committee with respect to succession 
,, by two joint undivided brothers to their maternaj grandfather’s 
estate : 29 I. A., 150 ; see supra p. 189. 

The Mitdkshard has expressly laid down that two or more 
co-widows jointly inheriting their husband’s estate shall 
the siMiie by dividing it,—in the following passage accideiitly 
omitted by Golebrooke in his translation of the work :— 

aim i 
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which means,—“The singular number (of the term lawfully 
wedded wife in the text of Yfljiiavalkya on succession, Text No. 1 
supra, p. 282) has been used to imply the class, hence if there 
be more wives than one, whether of the same caste or of differ¬ 
ent castes, they shall take the property dividing the same 
according to their shares.” 

This is in conformity with the Mitakshara doctrine that the 
inherited property becomes the stridhaii of the female heirs. 

Partition is .an incident of the joint heritage; in fact, 
partition of heritage is the name given by Hindu lawyers, to 
the law of inheritance. 

Partition by two or more joint female heirs is expressly 
laid down by the co?nmentators. 

It is no doubt true, that when the female heirs take the 
Hindu widow’s estate, the share which may, on partition, be* 
allotted to any one of them, will, on her death during the life¬ 
time of the others, pass to the latter as being the then next 
taker or reversionary heir of the last male owner. 

But this devolution is mistaken for passing by surrivorship; 
and consequently the tenancy of the female heirs is deemed to 
be an unseparable joint-tenancy in those cases in which they 
take the ividow's estate according to the Dayabhaga. 

And as a consequence of this doctrine, an opinion has been 
expressed that although the joint female heirs may come to an 
arrangement whereby they may separately hold and possess 
portions of the property in proportion to their shares, for con¬ 
venience of enjoyment, yet there caimot be between them a 
legal partition or division of title, so as to defeat their survivor¬ 
ship; 11 M.T.A., 487. Hence, although there cannot be an 
absolute partition, yet an order for separate possessioji may be 
made, when that is the only likely means to secure peaceful 
enjoyment, (rajapathiY. Gajapathi, I.L.K., 1 M., 290» 4 J.A., 
212. But a CO- widow has not an unqualified right to claim 
sepai ate . possession. It is discretionary with the court which 
may allow it only in those cases where in the circumstances 
separate possession appears necessary for securing equal enjoy¬ 
ment: Musst. Dal V. Mt. Panhas, 8 W.N., 658. 

In the case of Amritalal v. Rajanikanta, 2 I. A., 113, the 
same principle has been applied though it was a case governed 
by the Ddyabhdga, one of the funda^nental doctrines of which 
is, that co-heirs cannot but take as tenants-in-common. 

The facts of this case were as follows: —Two married 
daughters jointly inherited their father’s property, then one of 



432 PRMALB HEIRS AND STRIDHANAM. [CH. XII. 

C 

them became widowed and she was also soilless, subsequently 
the other died. The (question was whether the surviving 
daughter who was a childless widovv, could take her deceased 
sister’s share jn the father’s estate. It was held that she could. 
And this conclusion was based on the principle of joint-tenancy 
and survivorship. 

But the conclusion may without involving the above princi¬ 
ple, be justified on the ground that the question whether the 
surviving daughter was competent to become the heir to her 
father was determined when the succo.ssion opened to her at 
first, and the character of heirship having been once impressed 
on her, it could not be taken away by any subsequent event, 
and therefore she as her father’s heir could not he prevented 
from taking her sister’s share any more than be divested of 
•her own share. 

Nor does the principle of survivorship seem to he eijuitahle 
in all cases. Take for instance a case in which a man dies 
leaving two maiden daughters and one married daughter hav¬ 
ing sons; the maiden daughters inherit to the exclusion of the 
married one, then one of them is married and subsequently 
becomes a widow without son.s, and, afterwards the maiden 
(laughter dies leaving the two sisters, one of whom is a child- 
le.ss widow, and the other haviiig .sons. According to survivor¬ 
ship the former alone would take the deceased sister’s share, 
hut according to the rule of inheritance both would take it : 
and the latter alternative appears to be acceptable for several 
good reasons. 

Another conseiiuence which is sought to be deduced from 
the doctrine of co-widow’s inseparable joint-tenanc}^ is the 
incapacity of either to alienate her share without the consent 
(d' the other; Kathnperumol v. Venkahai, I.L.R., 2 M., 194. 
A compulsory sale in execution of a decree personally against 
one 0 (‘ the co-widow’.s, of her share, however, has been held 
valid during her life: Ariyaputri Alamehi, I.L.R., 11 M., 
304. 

A CO- widow’s power of alienation over her undivided inter¬ 
est in a particular property appertaining to her husband’s estate, 
came to be considered by a Full Bench of the Calcutta High 
Court in the case of Janikinath Mukhopadhya v. Mothuranath 
Mukhopadhya, I.L.R., 9 C., 580, and it has been held that 
the purchaser is entitled to enforce a partition as against 
the other widow, which should be carried out in such a way as 
not to be (detrimental to the future interests of the reversioners. 
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The tentife of co-heirship was lield to be the same between the 
female oo-lieirs as between male heirs. 

In the case of Sri Gajapatlii v. Maharani, I.L.R., 16 M., 
1*19 LA., 184, governed by the Mitakshara, it has been held 
by the Privy Council that a mortgage by one of two co-widows, 
of part of the husband’s estate jointly inlierited by them, is not 
binding on the estate in the possession of the surviving widow 
after the death of the mortgagor, inasmuch as the mortgage 
was not so framed as to l)ind the same. And an o[)inK)n is also 
expressed that such a mortgage even for legal necessity, will 
not be binding on the estate so as to affect the interest of the 
smviving widow. 

When one of two co-widows in separate possession of their 
husband’s property by an agreement between ibein, .sold some 
property for paying off costs of litigation relaling to property, 
in her possession, the .sale was held to bo valid aiul binding on 
the co-widow whose implied autlioi-ity wjis presumed : Maha- 
devappa v. Basaqaivda, I.L.R., 129 B., 346. An alienation by 
one of two co-widows for paying off a money decree binding 
on the estate is not ipm facto invalid with reference to the 
interest of the other widow or of the revensiouer : Suhhammal 
V. Avudaiyammal, I.L.R., 30 M., 3. 

Equity appears to require that a female co-hoir should be 
held to have same rights over her share, as if she had been 
the sole heir, and her share, the only propert}’^, of the last 
full owner, and that the succes.sion of the .surviving co-heir to 
her share does not differ in any respect from the succession of 
a remoter female heir such as that of the daughter or the 
mother, after the widow and the like. 

Liahility and Alienation. 

There are certain charges on the inheritance, namely, the 
^ debts due by the deceased, the maintenance of certain persons 
already mentioned, the marriage of the unmarried daughter 
and sister, and the like. When the widow or any other female 
becomes heir having a limited interest, the question arises 
whether she is bound to meet the charges for which the estate 
is liable, from the income, or is entitled to throw the burden on 
the corpus. It has been held that a widow is not bound to pay 
off the debts and the costs bf marriage of maiden daughters 
from the income: I.L.R., 31 C., 433 = 8 W.N., 408. The 
question hdwever, is not free from difficulty having regard 
to the. rule prescribing moderate enjoyment by the widow. 

' H* U—55. 
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For, although the rule has not been strictly enforced; owing 
to the difficulty in determining what enjoyment would be 
moderate or otherwise, yet it indicates the nature of the widow’s 
right to the income, ancl has given rise to the restriction on the 
widow’s power of disposal over accumulations, and acquisitions 
by means, of her savings : infra p. 438. The widow’s liability 
for rent, Road-cess or the like ought to be regarded as her per¬ 
sonal liability, and ought not to be held as attaching to the 
reversion, unless the tenure itself* was sold under the special 
provisions of the Rent Law or the like : Jiban v. Brojo^ 30 I. A., 
81 a*30 C., 550=«26 C., 285; Srimohan v. Brijbehari, I.L.R., 
36 C., 753. 

It should, however, be observed that assuming that the 
widow is not bound to liquidate the husband’s debts from the 
income, yet she as heiress is entitled only to tlie residue left 
after payment of the debts. If she does not liquidate the debts 
by the sale of a portion of the corpus, she must pay the 
interest accruing due after the husband’s death, from the 
income, inasmuch as the balance left after the payment of 
interest represents the true income, to which she is legitimately 
entitled. She cannot throw the entire burden on the rever¬ 
sion by renewing the bond for the debt from time to time by 
adding interest to the principal, and so keep alive the debt. 
Suppose the husband mortgaged his properties : the widow as 
heiress is entitled to the properties subject to the mortgage 
whereby the mortgagee acquires an interest in the properties, 
and the mortgagee’s interest being predominant the income 
accruing out of the properties should properly be applied to pay 
the interest on the mortgage, and the balance only, if any, may 
be appropriated by the widow who cannot claim to have the 
whole income by virtue of her right as heiress, although she 
realises the same, and although the whole estate is vested 
in her, still it is subject to the right of the mortgagee who 
also has an interest in the property pledged. Besides, her 
right of alienation and also her right of enjoyment being res¬ 
tricted, her interest is practically alike to a life-interest. 

The entire estate being vested in the widow, she is competent 
to deal with the same as a prudent owner would do. As 
regards the management of the estate inherited by a widow or 
other female heir, her power has been held by the Privy 
Council to be similar to that of the manager of an infant’s 
estate, by applying the principles of Hunooman Persaud 
Panday*s case to alienations made by her ; Kameswar v, i2ttn, 
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I.L.R., €*C., 843. Purporting to follow this decision it has 
been held that a permanent lease at a fixed rent granted l)y 
a widow, and found by the lower Appellate Court to be for 
the benefit of the estate, is valid and cannot be set aside by the 
reversioner; Daya v. Sri, I.L.R., 33 C., 842. 

It is, however, doubtful whether a widow is competent 
under the aforesaid decision of the Judicial Committee to grant 
a permanent lease, specially one at a fixed and invariable rent, 
without legal necessity ; and whether such a lease is or is not for 
the benefit of the estate, is a pure question of fact. An alienation 
by a widow can be justified only by legal necessity which in¬ 
volves the idea of some pressure from without, and not merely a 
desire to hotter or develop the estate, which implies very large 
powers that may lead to speculative ventures. It has accord¬ 
ingly been held that a widow can alienate immoveable property^ 
in order to preserve the estate, but not merely to improve it: 
Ganap v. Suhbi, I.L.H., 32 R., 577; Ahhiram v. Shyama, 14 
W.N., 1. And a lease for 60 years granted by a widow in due 
course of management is held valid, in the circumstances, the 
arrangement being accepted by the family. The reversioners 
cannot ratify a lease granted by a widow, but they may elect to 
affirm it, or treat it as nullity, and the institution of a suit 
would show election to treat it so: J^ijoy v. Krishna, I.L.R., 

34 C., 329 ; Sankar v. Bijoy, 13 W.N., 201. A lease granted 
by her is not ipso facto void but only voidable : I.L.R., 21 B., 
749. She may work mines and quarries and fell timber, unless 
her acts amount to destruction of property: I.L.R., 22 M., 
126. Due of two widows may give up her right of survivorship 
to the share allotted to the other on a partition between them : 
I.L.R., 22 M., 522. 

A widow may sell her life-interest without anj^ legal neces¬ 
sity, and even for legal necessity life-interest only may be sold, 
(13 W.N., 353 = 9 L.J., 88); and she is competent to transfer, 
with the consent of the presumptive reversioner, her husband’s 
estate, either in whole or in part, without any cause justifying 
the transfer : Putin v. Bolai, I.L.R., 35 C., 939. But a female 
reversioner’s consent would not be effectual: Bipin v. Durga, 

35 C., 1086. See infra p. 446. , 

The widow alone is also competent to absolutely alienate 
the property for certain religious purposes and for necessity. 
These are as follows :— 

1. Payment of the husband’s debts:—‘it being conducive 
to his spiritual benefit, she is justified in alienating for the 
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purpose of paying off even debts barred by limitation ^Udai v. 
AshUf I.L.R., 21 C., 190. But payment of her husband’s debts 
during his lifetime by a wife with her own money is deemed to 
be a voluntary payment in the absence of evidence to the con¬ 
trary, and will not support an alienation by her after his 
death : Himmat v. Bhaward, I.L.B., 30 A., 352. 

2. The performance of his exequial rite as well as that of 
his mother and the like : I.L.R., 5 B., 450 ; 22 B., 818 ; Vrij 
V. Bai, 32 B., 26. 

A daughter inheriting her father’s property may alienate a 
portion of the property for defraying the expenses of her 
mother’s Sradh : Sviinokan v. Brijhehari, 36 C., 753; 7 W.R., 
146—(head note of this case is wrong owing to mistakes in 
the judgment as reported.) 

^ 3. Religious purposes, especially pilgrimage to Gya. for 

performing his sraddha tliere : Collector v. Cavaly^ 8 M.I.A., 
529 (550)=s2 W.R., 59; 20 W.R., 187. The hona fide lender 
is not affected by subsequent^ non-application of the money to 
the purpose for which it is taken : 2 C.L.R., 474; I.L.R. 

21 C., 190. Only a small portion of the property may be 
alienated for a pious purpose of her own : Ram v. Ram^ I.L.R., 

22 C., 506. Pilgrimage to Benares is not a legal necessity : 
Hari v. Bajrang, 13 W.N., 544. 

4. Maintenance for herself and of those who are entitled 
to it out of the estate, such as his mother, paternal grand¬ 
mother, maiden sister and daughter, and the like. 

5. Marriage of his maiden .sister, daughter, son’s daughter, 
grandson’s daughter and the like; the jnarriage of relations 
such as these is ct)nducive to the husband’s spiritual benefit: 
.see texts Nos. 12 and 14-16 in Chapter on Marriage, pp. 80 
and 81, and I.L.R., 6 C., 36 ; 16 W.R., 52. Gift to a son-in- 
law on the occasion of the daughter’s marriage, of a portion of 
the property, reasonable in extent, is held valid : Rama v. Fea- 
(jidu, I.L.R., 22 M., 113. Gift of an immoveable property by 
the widow to her daughter at her Gowna ceremony is held 
valid: Churamon v. Gojji, 13 W.N., 994=10 L. J., 545. 

A daughter inlieriting her father’s estate is competent to 
alienate the same for the purpose of raising money to meet the 
expense of her daughter’s marriage, when her husband is not 
possessed of sufficient means to do so: Mdstmm v. Motif 
18 A., 74. 

6. Preservation of the estate by payment of Govemn 9 «^t 
* Revenue and the like. And 
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7. Oo«ts of any litigation respecting the estate, such as are 
incurred for defending her title to it, (I.L.R., 12 C., 52; 31 Ai, 
497*= 13 W.N., 1117; 9 L.J., 346), or defending herself in a 
criminal case with respect to a Kabuliyat taken from a tenant 
in the course of management of the estate by herself and co¬ 
sharers, but charged by the tenant to be a forgery : Nohin v. 
Kherode, 6 W.N., 648. 

There is a distinction bet\;een a inorlgage and a sale; for 
while the exact amount actually necessary may be borrowed ; 
there may not be any property the value of which is equal to 
the amount neces.sary to be raised, so that a sale often covers 
property of larger value, and is vahd if the difference be not 
disproportionate: Ltdieet v. Sreedhur, 13 W.R, 457. 

The reversioner cannot recover tne property sold for legal 
necessity, even by offering to pay to the purchaser the anjount 
raised : 9 W.R., 284 ; 4 W.N., cciv. But in a ca.se of exce.s- 
sive sale, he is competent to have it set aside by paying the 
amount which the widow was entitled to rai.se; and he must 
offer to pay the same, otherwise his suit w«)u]d fail : Fhool v. 
Rughoo, 9 W.R., 108; Muftee v. Gopanl, 20 W.R., 187; 
Shunmoo/’ V. ShcAvuh'am, 2 I.A., 7 = 22 W.R., 409; Sadashiv 
V. Dhakuhai, I.L.R., 5 B., 450 ; Gohind v. Baldeo, 25 A., 330 ; 
8 VV.N., 408; Dzimty Com. v. Khanjan^ 34 I.A., 72 = 29 A., 331 ; 
Singam v. Draupadi, 31 M., 153. 

A lender or a purcha.ser dealing with a Hindu widow, is, 
like one dealing with a manager, bound to enquire into the 
iiece.ssities for the loan or the sale : a7Ue p. 231. The onus lies 
on him to prove justifying necessity: B. Kamcxwar v. Run 
Bahadur, 8 I. A., 8 = I.L.R., 6 C., 843. But her case differs 
from that of the manager or head of an undivided family who 
manages an ancestral trade and has a certain power to pledge 
for the requirements of the business : restriction on her power 
of alienation is not relaxed on account of the trade, the validity 
of the charge must be proved. Absence of necessity need not 
even be pleaded by the reversioner: 25 I.A., 183-I.L.R., 
21 A., 71. 

Besides, a person dealing with a Purdauasshin lady, must 
take care to see that tlie transaction is honest and hoiia Jide, 
that the deed, and the power (should there be one), were fully 
explained to, and understood by, her before execution, and that 
she had disinterested and independent advice, and was free from 
undue influence; Tacoordeen v. Nawdh, IT.A., 192*21 W.R., 
#40; Sudisht v. Mt. Sheobarat, 8 I.A., 39*X.L.R., 7 C., 
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245; Wajid y. Raja Etoaz, 18 I.A., 144=aI.L.K., ^S^C., 545; 
Annoda v. Bhuhan, 28 LA., 71»28 C., 546. It is not enough 
that the deed was read out to the lady, but it should also be 
proved that it liad been explained to her, and that she had 
understood it; Shamhati v. Jago^ 29 I. A., 127 ; Bliagwat v. 
Debi, I.L.R., 35 C., 420 = 12 W.N., 393. 

Accordingly, where a widow borrowed on mortgage, under 
necessity, the stipulated interest which was found to be exorbi¬ 
tant and unreasonable, was reduced : Hurronath v. RundhiVy 
18 I. A., 1=:I.L.R., 18 a, 311. 

An alienation by a widow is not to be deemed to become 
void on her death, though neither legal necessity nor the rever¬ 
sioner’s consent be established, so as to entitle a party other 
than the reversioner, to deny the purchaser’s title on that 
ground: Kishovi v. Sheikh, 14 W.N., 106. 

Accumulations and Acquisitions. 

According to the Ddyabhdga, the widow is to live a life of 
austerity, she must not partake of rich food or wear delicate 
apparel, and enjoy with moderation the husband’s estate inher¬ 
ited by her; it follows therefore by necessary implication that 
she must accumulate the surplus income for the benefit of the 
husband’s next heirs. But our Courts felt a difficulty in deter¬ 
mining what is intended by moderate enjoyment as there is no 
restriction on her liberty to expend for religious and charitable 
purposes the whole of the balance of the income left after her 
moderate personal enjoyment. So they left it to the discre¬ 
tion of the widow herself; and accordingly it was held that 
when the estate is large and the income thereof is more than 
sufficient for meeting all the legal expenses, the widow is at 
perfect liberty to dispose of the surplus income in any way she 
pleases; she is not bound to save. But if she saves and makes 
no attempt to dispose of the savings or accumulations in her 
life-time, they will follow the corpus of the estate and go to 
her husband’s heirs after her death, and not to her own heirs. 

As regards her competency during her life to deal with 
accumulations, a difficulty has arisen in consequence of the con¬ 
flict between the original view of the widow’s restricted right of 
enjoyment, according to which she was considered ■ incompetent 
to alienate without legal necessity what had already been accu¬ 
mulated by her moderate enjoyment of the income, and the 
modern view’ of the widow’s pow’er of alienating even the whole 
of the husband’s estate, such alienation being valid and<* 
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Operative* during her life, even when made without any legal 
necessity. Hence has arisen a distinction between an accumu¬ 
lation amounting to an accretion to the estate, and an accumu¬ 
lation being simply income held in suspense for expenditure*!- 
25 W.R., 335. It is difficult to fix the line which distinguishes 
accretions to the husband’s estate from income held in sus- 
'pense in the widow’s hands, as to which she has not determined 
whether or not she will spend it. If the widow acquires 
immoveable property with the savings of the surplus income, 
and makes in no way any distinction between the original 
estate and the acquisitions, and treats such after-purchases as ac¬ 
cretions to the original estate, she will be afterwards precluded 
from alienating the acquisitions except for legal necessity. In 
the cases of/m Dutt /foe?’(I.L.R., 10 C., 324) and Sheolochan 
Sing (14 C., 387) the rule laid down by the Privy Council is,. 
that when a widow not spending the income of her husband’s 
estate, acquires immoveable property with her savings, and 
makes no distinction between the original estate and the after¬ 
purchases, the prima /ac*ic presunqition is that it has been her 
intention to keej) the estate one and entire, and that the after¬ 
purchases are an increment to the original estate. In both 
these cases the widow attempted to alienate both descriptions 
of property by one tran.saction, and had not previously dealt 
with the after-purchases in any way. 

So the original view is now confined to the acquisition of 
immoveable property when there is nothing to show her inten¬ 
tion to keep it separate. 

Tin Bengal doctrine is not applicable to cases under the 
Mithila School, where the widow is entitled to the moveables 
absolutely, and not to the entire income of the immo\eable 
property. 


Waatc. 

If the widow commits any waste in respect of her husband’s 
estate, she may be restrained by the presumptive reversionary 
heir by a suit. But the principles which are applied in Courts 
of Equity in England for securing in the public funds any pro¬ 
perty to which one person is entitled in possession, and another 
is entitled in remainder, are not applicable to the property in 
possession of a Hindu widow : in order to induce the Court to 
interfere, it'is necessary to show that there is danger to the 
property from the mode in which the widow is dealing with it, 
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or apprehension of waste : 6 433 ; I.L.R., 34 0., 214s» 

8W.N., 11 ' 

When she alieqates any property belonging to her h&sband 
in eKcess of her power, the then next heir of the husband may 
during her life bring a suit for a declaration that the-alienation, 
either in wliole or in part, is invalid after her life. 

Thus the reversioner’s interest is not so fully protected, as 
it is under the provisions made by the Dayabhaga for the con¬ 
trol by the husband’s kinsmen over the widow’s management. 

When cash, or moveable property easily convertible into cash, 
appertaining to the husband’s estate comes to the widow’s 
hands, it would be almost impossible for the reversioner to get 
any remedy in most cases, if the court would not interfere unless 
he could prove danger to the property from the mode of her 
tdealinf) with it; for she may secretly deal with such property 
so as to deprive the reversioner entirely. The danger appre¬ 
hended is the gift to the widow’s own relations, of which ncf 
trace can be found by the reversioner. In such cases, it seems 
reasonable to presume danger without waiting for the mode of 
dealing, and to apply those equitable principles, and to allow 
the widow permission to negotiate for the purpose of more 
profitable investment when the same is available, with the 
sanction of the court. 

Judicial Proceedings. 

It has already been said that the widow represents the 
whole estate of her husband, which is entirely vested in her, 
no one else having any present interest in the estate before the 
termination of her interest. It is only after the termination of 
her. estate that the actual reversioner or the next heir can be 
ascertained. To a suit respecting the husband’s estate she 
alone is entitled to be a party as representing the estate ; and a 
decree fairly and properly obtained against her will bind the 
reversioners. The following observation of the Privy Council 
in the Shivaganga case lays down the rule on the subject:— 
“ The same principle which has prevailed in the Courts of this 
country as to tenants-in-tail representing the inheritance, would 
seem to apply to the case of a Hindu widow; and it is obvious 
that there would be the greatest possibfe inconvenience in hold¬ 
ing that the succeeding h^eirs were not bound by a decree fairly 
V and properly obtained against the widow.” See also the case 
of Protabnarayan Sing (I.L.R., 11 C., 186) in which, following 
^he . above principle, .the Privy Council held that a, decree 
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properly*c>btained against the widow operates as res judicata 
against tlie reversioners. 

In order that a decree against the widow may be binding on 
the reversioner, it is necessary that it should be passed after a 
fair trial, after full contest in a bona fide litigation, but not one 
based on a compromise: 9 M.LA., 543; I.L.ll., 28 A., 241 ; 
*21 C., 8; 30 A, 75 ; 29 A., 487; 7 C.L.R, 70, 81. 

But when the claim is binding on the estate then the decree 
on it without conte.st by the widow i.s binding on the rever¬ 
sioner, the widow representing the estate was not bound to 
raise any defence when the debt was really due : I.L.R., 30 M., 3. 

There is, however, no presumption that a property found to 
be in possession of a Hindu widow who inlierited considerable 
property left by lier husband, belonged to the husband : Diwan 
V. Indav, I.L.R., 26 C., 871. 

It was formerly held under the old Limitation Act that 
possession adverse to the widow was also adverse to the rever¬ 
sioner. But it has been held that the law has been changed 
since the pas.sing of the Limitation Act of 1871, and the rever¬ 
sioner is entitled to twelve years from the death of the widow, 
I.L.R., 9 C., 934. This ruling, however, seems to be inconsist¬ 
ent with the decision of the Privy Council in the case of 
Ihtrrinath Chdtterjee v. Mohunt Mothur, 20 I. A., 183 = I.L.R., 
21 C., 8, in which a suit by a daughter to recover her share of 
her father’s estate had been dismissed oulv on the groud of limi- 
tation, and a subsequent suit by her son after her death was 
held to be barred by the principle of res jadicata. But the 
doubt created by this case is removed by the decision of the 
Judicial Committee in the ease of Runchordas v. Pavhati, in 
which the reversioner was the plaintiff, and their Lordships 
held that Articles 141 and 120 of the present Limitation Act 
applied respectively to immoveable and moveable properties, 
and with respect to the argument based on Section 28 of the' 
Act their Lordships observed—“The obvious answer to this 
alhgument is that in this case the period limited is not deter¬ 
mined. It is not necessary to consider what njight be the case 
if the widows or the survivor of them were suing, as the plain¬ 
tiff does not derive his right from or through them, and the 
extinguishment of their right would not extinguish 'his:” 
26 LA., 71, 82. 



Here a^in the same difficulty may arise as in a suit against 
Mitaki^arH father alone, for a debt due by the whole family, 
the difficulty in fact of distinguishing between proceedings 





442 


FEMALE HEIBS AND STBIDHANAM. 


[CH, XII. 


i^ainst the widow personally, and those against het as repre¬ 
senting the whole estate. In execution of a decree against the 
widow for a debt contracted for legal necessity, the right, title 
and interest of the widow may be sold according to our Civil 
Procedure, and the question may arise what was purchased, the ' 
whole estate, or the life-interest of the widow ? and it will have 
to be decided by the application of substantially the same prin¬ 
ciples as have been laid down in the case of a Mitakshara 
father. 

Thus, where a widow’s estate was sold in execution of a 
decree against her personall}^, for arrears of maintenance pay¬ 
able by her, which was a charge on the estate, it has been held 
that only the widow’s interest passed to the purchaser: Baijun 
Doohey v. Bnj Bhoohm, 2 I.A,, 275 = I.L.R., 1 C., 133 = 24 
AV’.R., 306. 

But in another case in whicli the widow’s right, title and 
interest only was sold in execution of a decree, it has been held 
that the court is at liberty to look to the judgment to ascertain 
what was sold thereunder, and that as it appeared from the 
judgment that the decree against the widow was in respect of 
the husband’s estate and bound the reversionary heir, the pur¬ 
chaser took the estate absolutely : Jugalkmr v. J. M. I'agore, * 
11 I.A., 59 = I.L.R., 10 C., 985. 

In ascertairting what was purchased at a sale in execution 
against the widow, the real question is what was liable to be 
sold under the decree, and what in fact was sold ; and for the 
purpose of ascertaining what estate was intended to be affected 
oy the decree, the pleadings may be looked at by the Court, to 
see the nature qf the suit and the character of the relief 
actually claimed: Snnath v. Han, 3 W.N., 637; Braja v. 
Jogge8itm\ 9 L.J., 346. 

When the husband’s property is sold in execution of a 
decree for money lent on the widow’s personal security only, 
though for legal necessity, the purchaser would be entitled to 
the widow’s life-interest only : 12 W.N., 769 ; I.L.R., 30 A., 394. 

Partition with husband^a co-parceners. ' . 

Although right to partition is an incident of joint owney^ 
sh^ hnd every ^oint owner of property is, as a general rule, 
entitled to obtam partition, or in other words, to be placed in 
a portion to enjoy his own right separately and without inter- 
nip^on and interference by his eo-sharer, (Hemadn v, BamaK4%m 
24 C.i 575f 580), yet two or more widows cur' daughters 
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\^o hav^ 6nly a limited interest in the property jointly inherited 
by them cannot have the right to claim partition in the sense 
of division of title, neither can they have an unqualified right 
to claim partition in the sense of division of possession, as the 
’ same may be a temporary arrangement only. It is therefore 
discretionary with the Court to allow it or not: and it would be 
allowed if in the circumstances separate possession appears 
necessary for securing equal enjoyment to each of them. Still 
iijit should be carried out in such a manner that it may not be 
detrimental to the future interests of the reversioners: Janaki 
V. Mathura, I.L.R., 9 C., 580, 586. 

As regards the widow’s right of partition against her hus¬ 
band’s co-parceners, the same rule applies, that is to say, it 
depends on the discretion of the court whether partition should 
be allowed or not. There are two descriptions of cases : one, • 
in which the husband’s coparceners are the reversioners; and 
the other, in which the husband’s daughter and daughter’s sons 
are the reversioners. In the latter, there cannot be any objec¬ 
tion to partition. But as regards the former in which the 
husband’s estate is to go after the widow’s death to the same 
co-parceners against whom the partition is claimed, the advan¬ 
tage to the widow from separate enjoyment of her share, and 
to both parties from the cessation of disputes and disagree¬ 
ments, IS often counterbalanced by the expenses and trouble 
attending the temporary severance. Hence the court may 
without division by metes and bounds, decree separate |) 0 sses- 
sion and enjoyment in such a mode that the reversionary interest 
may not be prejudicially affected: Soudamimj v. Jogesh, I.L.R., 

2 C„ 262, 271; Janoki v. Mathura, 9 C., 580, 586; Mahadeyi 
,v. Haruk, 9 C., 244, 250 ; see also 12 C., 212 ; 6 B.L.R., 143, 
747, 750 ; Boulnois 139 ; 6 M.I. A., 433 ; 8 W.N., 658. 

Where in a partition there is reasonable apprehension of 
waste of maveahles and cash, prtivision should be made in the 
final decree for prevention of waste ; a sejiarate suit for injunc¬ 
tion is not necessary: Durgamth v. Chinta, I.L.K., 31 C., 
214*8 W.N., 11. 

Reversioner. 

Reversioner.—You will bear in mind that the term rever¬ 
sioner ^ used in Hindu law, bears a sense different from its 
ordinal^ meaning, for a"* Hindu rev^sioner has no present inter¬ 
est in tho} property, the actual reversioner may be a petson 
different il?btn the presumptive feversioner and his heirs: the 
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terms ‘the next heir of the last full owner,’ or ‘theethen nl^Xfc 
taker or heir’ may be used instead of the above expression. 
A female heir may be a reversioner or the next heir, having a 
qualified estate. There appears to have been some misconcep¬ 
tion about the matter. It had to be settled by a Full Bench 
that when a maiden daughter succeeds in preference to her 
married sisters, and after marriage dies leaving a son, the estate 
will go to her qualified sister as the next reversioner in prefer¬ 
ence to her son : (I.L.R., 9 C., 154). ^ 

The Reversion —of the so-called presumptive reversionery 
heir is mere spes successionis or chance of succession to the 
widow’s husband’s estate, in case he becomes the actual rever¬ 
sionery heir to the husband on the M'idow’s death,—the widow’s 
life being deemed as the continuation of her husband’s life 
,for the purpose of determining his heir on her death, when 
the succession opens. Hence it is not transferable, and a 
conveyance executed by the reversionery heir in the widow’s 
life-time must be inoperative ; (T. P. Act, § 6; I.L.R., 29 C., 
355 ; 29 M., 120 ; 32 M., 200). But an agreement between two 
reversioners to divide the reversion when falling in, may be the 
subject of specific performance : 30 M., 480. 

Surrender. —A female heir may sun^ender or, properly speak¬ 
ing, withdraw her life-estate, and destroy her rights, so as to 
accelerate succession and vest the property in the then next 
heir, in the same way as if she were dead at that time: 
(I.L.R., 5 C., 732). It is worthy of special notice that by the 
so-called deed of surrender, all that the widow should do, is to 
declare that she feels no desire for exercising rights of owner¬ 
ship over her husband’s estate, and so she gives up her rights 
therein and possession thereof; and to declare that her interest 
being thus withdrawn and destroyed, the immediate reversioner' 
becomes entitled to the estate by the operation of the law of in¬ 
heritance, but not by any act of transfer made by herself. This is 
bona Jide done when the person to whom the deed is addressed, 
and in whose favour the relinquishment operates, is also her 
own relation, for instance, when the surrender is made by tlie 
widow in favour of her own son, or daughter, or grandson. In 
all other cases it is a mere pretext for an arrangement whereby 
the property is divided between the last owners relations and 
the widow herself, the latter getting her share absolutely, so 
that she might give the same to her own relations. 

The rule originated from the doctrine that the retirement 
from the world, or the extinction of one’s desire for property, is, 
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^cording, to Hindu law, civil death, and causes, in the same 
way as natural death, the extinction of his rights in proj^rty, 
and has the effect of accelerating inheritance. And because 
retirement from the world, or renunciation, depends on the will 
of the person, therefore it has been held that without the re¬ 
motest idea of retiring, or renouncing, the widow may do that 
which would follow from her actual retirement or renunciation. 

But in order to accelerate the inheritance of the reversioner, 
the widow must convey her estate absolutely: hence where 
a widow executed a deed in favour of a daughter’s son, reserv¬ 
ing her life-interest and declaring him to be entitled to the 
estate after her death, it has been held that there was no surren¬ 
der at all, and therefore no title accrued to him so as to 
exclude another daughter’s son : Behari v. Madho, 19 I.A., 
SO^I.L.Bm 19 C., 236. 

Following the analogy of an adoption in Bombay, made 
by a widow without any authority, it has been held that the 
validity of a surroidev by her cannot be called into question 
on the ground of improper motive, or of any condition being 
imposed by her: accordingly w'here a widow conveyed the 
whole of her husband’s estate to the next reversioner, in con¬ 
sideration of an undertaking by him to reconvey a portion of 
the property to her brothers, the conveyance is lield to be good 
and valid, as well as that executed by him in favour ot' her 
brothers, neither of which can be impeached by other rever¬ 
sioners : Choola v. Palnry, I.L.R , 31 M., 446. 

Surrender and reconveyance.—Where, however, a widow 
relinquished the whole estate in favour of the then reversioner, 
and the latter made an absolute gift of half the estjxte to the 
widow to enable her t(» make a provision for maintenance of a 
son adopted by her, whoso adoption had been declared invalid 
ill a suit by the reversioner, it has been held that the relin¬ 
quishment is valid as to one-half of the estate, and invalid as to 
the other half reconveyed to the widow. It is difficult to follow 
the principle of the distinction; for the widow intended really 
to relinquish one-half in consideration of getting an absolute 
title to the other half: Ilemchwider v. S'x^i'^icimoyi, I.L.K., 
22 C., 354. 

In a recent case, however, this ruling is held to apply 
only when the conveyances formed parts of one and the same 
transaction, and therefore the conveyance by the reversioner 
to the widow, which is not established to have formed one 
transaction with the deed ^f surrender executed by the widow 
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in favour of the reversioner, is held to he not opeir to object 
tion ; Kanu v. Kashi^ 14 W.N., 226. 

But in another recent case, where the widow and tlie 
nearest reversioners executed a deed whereby the latter, in 
consideration of a portion of the estate being conveyed to 
them by the widow, did hona fide give up all their rights to 
the remaining portion, and consent to the disposal of the same 
by the widow according to her pleasure, it is held that the 
actual reversioners, who claim through the conseiitiug rever¬ 
sioners, are estopped and bound by the consent of their father, 
upon the authority of the case of Bajrangi Singh v. Manokar- 
mka Singh. (12 W.N., 74 = 35 I.A., 1,) although tlie learned 
judges were of opinion that the reversioners could not grant a 
general release of their reversionery right, with a view to 
enlarge the widow’s power, and enable her to give am absolute 
title by prospective alienations: I.L.R., 31 M,, 336. It is 
doubtful whether the actual I’eversioner who derives his right 
directly^ from the last full owner can be estopped by his^ 
father’s consent, and whether Bagmiigi’s case really supjDorts* 
the view of estoppel : see Bahadur v. Mohar^>2^ I. A., 1. 

It should be observed that the Avidow and the nearest 
reversioner have been held to be competent to deal Avith the 
property in any Avay they please, when the person benefited 
is other than the widow. It is difficult to find any principle 
why the poor Avidow should be incompetent to acquire absolute 
title by the reversioner’s consent. 

Sale or Gift by Widow of a portion to Reversioner.— It 
should be noticed that the acceleration of succession by the 
Avidow’s relinquishment of her rights in favour of the rever¬ 
sioner, must relate to the ivholc estate, upon the theory of 
retirement from the Avorld, or renunciation or extinction of 
tempord affections or of desire for property, operating as dvil 
death. But the gift or sale by the widow of a portion of her 
husband’s estate, to the reversioner, has been held to convey 
an absolute title without any legal necessity whatever, and to 
be good and valid against the actual reversioner, 12 W.N., 49 ; 
14 W.N., 22. The validity of such alienations rests upon a 
different principle, and not on the doctrine of surrender; in fact 
it wouW be erroneous to explain an alienation to, or by.consent 
of, the reversioner W the fiction of surrender which in reality 
does not exist: 8 500, 551 ; 13 M.I.A.., 209, 228. 

Aiienation with reversioner’s consent—In some cases the 
validity of ai^ alienation with the nearest reversioner's consent 
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sought‘to be deduced from, or supported by, the widow’s 

E ower of surrender or relinquishment of her interest in her 
usbands estate, causing the same to be vested in the nearest 
reversioner. But this is an effect of the civil death recognised 
by Hindu law, to take place on the happening of any one of 
three events, namely, (1) degradation for the commission of a 
heinous sin causing the guilty person to be outcasted, (2) adop¬ 
tion of a religious order, and (3) renunciation or extinction of 
worldly affections and desire for property; and civil death causes 
destruction of ownership in all descriptions of property whether 
it be her Stridhana or inherited by her, and opens succession 
to the next heir by accelerating inheiitance. It should be borne 
in mind that the reversioner’s ownership arises by the operation 
of the law of inheritance, and not by any act of transfer by the 
widow, who only destroys her interest, but does not cause the* 
accrual of the next heir’s ownership, except indirectly by 
accelerating succe.ssion. Smv'ender must therefore comprise the 
whole of the husband’s estate; it can by no means explain 
alienation of a portion of property ; nor is it at all necessary 
to rely on it for that purpose, as the two are unconnected 
according to Hindu law. Alienation with the conserd of 
the husband’s Jdusmen is expressly laid down : but this rule 
raises the question, whether the consent of all or some of 
the kinsmen is necessary; and for .the solution of this 
question reliance is placed on the doctrine of surrender by the 
widow’s renunciation accelerating inheritance, and causing the 
estate to vest in the immediate reversioner, who is therefore 
deemed the kinsman to be principally considered as interested, 
and his consent must be taken to be necessary and sufficient by 
the intendment of law. 

The conflict of decisions on this point, of the different 
High Courts, is mainly attributable to the erroneous view that 
the widow’s act of withdrawing, destroying, or relinquishing, 
her interest, is the direct cause of the nearest reversioner’s 
right, and that she may relinquish her rights in a portion only 
or the estate, and that this liberty to surrender a portion forms 
the foundation of the validity of an alienation with the immediate 
reversioner’s consent. It would be convenient to consider the 
law of the Bengal school, first. 

It is liud down in the Ddyabh^ga itself (D.B., 11, 1, 64,) that 
the widow may, with the consent of the husband’s kinsmen, 
deaf with hii estate in any way; mad the reason is, that they are 
lawful guardians in default of the husband and the male 
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issue. This follows, from her status of perpetual °tutelage 
under the Hindu law (Texts Nos, 2 and 3), her supposed 
want of discretion being supplied by their auctontas. It is only 
with their permission, that she may make any gift to her own 
relations on her father’s or mother’s side. This rule is supported 
by the authority of the following text of Ndrada,— 

^ ii 

f^xx^ i 

7TT uw: f%?n: ii ii 

which means,—“ When the husband is deceased, the liusband’s 
«kin are the guardians of his sonless wife : in the disposal and 
care of the property, as well as in (the matter of) maintenance, 
they have full power. But, if the husband’s family be extinct, 
or contain no male, or be helpless, or there be no Sapinda of 
his, then the kin of her own parents are the guardians of the 
widow,” 

While commenting on this text the author of the Ddya- 
bh4ga says, that “means “gift and the like” which 
expression means and implies “gift, sale and mortgage,” i.e., any 
disposition of property. 

This doctrine that the widow may with the consent of the 
husband’s kinsmen deal with her husband’s property, w'as acted 
upon by our Courts of Justice from the earliest times. But 
the difficulty which was felt for a long time, was, as to whether 
by “ the consent of husband’s kinsmen” is intended, the consent 
of all persons who may possibly be heirs of the husband, or the 
consent of the nearest or the presumptive reversionary heir. 

This difficulty has now been removed by a Full Bench of 
the Calcutta High Court, who have held that the presumptive 
reversionary heir’s consent is sufficient, because the widow 
may, by retirement or by renunciation cause the estate to be 
vested in the reversioner, and so he is the person to be princi-, 
pally regarded in this connection: Nahahisor v. Hart Math. 
I.L.R., 10 C., 1102. 

So it appears that the widow and the presumptive rever¬ 
sioner are together competent to deal with the property in any 
way they please. But when there are more reversioners than 
one, of the same degree, the consent of all is necessary, the ccmsent 
of only one or some being of no legal effect: the* ^ienation in * 
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fJheh a casre is absolutely void: Radhav. Joy, I.L.R., 17 C., 896, 
and note 900. This decision has been approved by the Judicial 
committee in Bajrangi's case : I.L.R., 35 I.A., 1. 

There <mnnot be any doubt so far as the Calcutta High 
Court is concerned, that a portion of the estate may be alienated 
bj^ the widow with the presumptive reversioner’s consent, so as 
to pass an absolute title : (Pulin v. Balai, J 2 W.N., 837^s» 35 C., 
939). But the erroneous idea that alienation is founded on 
sw'render has misled a division Bench of this Court to hold 
that a mortgage by a widow, though executed with the 
presumptive reversioner’s consent, is not valid in the absence 
of legal necessity, because a mortgage cannot be deemed to be 
tantamount to surrender, by reason of her retaining an interest 
in the property mortgaged: {llari v. Bajrang, 13 W.N., 
544s*9L.J., 453). This case would be in conflict with thet. 
preceding one, unless partial surrender be admitted to be valid. 

But the view taken by the Madras High Court ■ that 
surrender to be valid must comprise the whole estate appears 
to be the correct view according to Hindu law, as has already 
been discussed. And if the validity of an alienation with the 
consent of the presumptive reversioner be taken to be founded 
on the doctrine of surrender, then an alienation to be valid 
must comprehend the whole estate, as has been held by the 
Madras High Court; and accordingly it has been held that 
an alienation of nj^art of the estate, with the then reversioner’s 
consent is not binding on the actual reversioner, if other than 
the consenting person: (I.L.R., 21 M., 128 ; 29 M., 120; 
31 M., 366 ; 32 M., 206.) There is no doubt that surrender 
must include the whole estate, (19 C., 236, 241), but alienation 
is founded on a different principle under the Hindu law, and 
may be made of a portion of the estate with . the next heir’s 
consent: see BajrangCs case, 12 W.H., 74 = 35 I.A., 1. 

The Bombay High Court (25 B., 129,) does not go so far 
as to acc^t the view that finds favour in Calcutta, as observed 
by the Chief Justice Sir Lawrence Jenkins, but appears to 
adopt a qualified view having regard to the following observa¬ 
tion of the Judicial Committee, namely, Their Lordships do 
not mean to impugn the authorities, etc., which lay down that 
a transaction of this kind may become valid by the consent of 
the husbeynd’s kindred, but the kindred in such cases must be 
generally nnderstood to be all those who are likely to be inter¬ 
ested in dis^tlng the tran^tion— {Raj Lukhee v. t^dkool 
Ghunder, 13 M.IA., 209, 228=12 W.R., 47 ;) ^nd accordingly 



450 . ^ FEMALE HEIRS AND STRIDHANAM. [OH. XII. 

« 

it is held that a sale was validated hy the consent of*'8 persoh 
who was at the time the only male reversioner in existence. 

The Allahabad High Court, however, did not recognise 
the validity of surr’enders in favour, or alienations with the 
consent, of presumptive reversioners, so as to defeat the title 
of the actual reversioner: (I.L.R., G A., 110, and 288). But 
this vieV has been disapproved by the Judicial Committee 
in Bajrangi's case (35 I.A., 1), in which their Lordships 
hold that an alienation by the widow with the reversioner’s 
* consent is valid in all the Schools, and “agree with the High 
Court of Calcutta— Radha Shyam v. Joy Ram (17 C., 896) 
—^that ordinarily the consent of the whole body of persons 
constituting the next reversion should be obtained, though 
there may be cases in which special circumstances may render 
4ihe strict enforcement of this rule impossible.” And their 
Lordships further hold “that it is immaterial that it (the 
consent) was given after the execution of the deeds” whereby 
portions of the estate were successively alienated, on the 
principle—“ Omnis ratihahitio rctrolrahitur et mandate priori 
acquipavatur^^ —i.c., Every, subsequent ratification has retro¬ 
spective effect and is equivalent to prior command. 

Tliis decision lays down for the first time an important prin¬ 
ciple, namely, that the reversioner’s consent need not be given 
at the time of the alienation by the widow. If subsequent 
ratification is sufficient for validating a previous alienation, then 
arises the question whether a prior consent can validate a future 
alienation ? in other words, will consent have prospective as 
well as retrospective effect '( There seems to be no difference 
on principle between the two. 

The reversioner ordinarily gives his consent by joining the 
widow in executing the deed of transfer, or by attesting the 
deed reciting his consent to the transfer, when he is aware of 
its contents: {Shamv, Achhan, 25 I.A., 183, 189). But mere 
attestation is not necessarily equivalent to consent; {Ahhay v. 
AttaVi 13 W.N., 931,) nor is a reversioner estopped by signing 
the deed, from disputing the validity of an alienation made 
by the widow : (Lata Rup v. Mt. Gopal, 13 W.N., 920). But 
it is a question of fact, and may be proved otherwise than by a 
writiiSg; it must be established that the reversioner consented to 
the destruction of his reversionery interest, in consideration of 
deriving some benefit by the transaction. Accordingly, where 
a widdw sold a portion of her husband’s estate through^ the 
presumptive Reversionary heir who acted as her MukhtiaTy bht 
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Vho did*lot receive any portion of the consideration, it is held 
that although it was stated in the deed that—“ the vendor has 
, become absolute owner of the share sold from the date of sale”— 
yet there being no evidence of necessity, the widow’s dife- 
interest only passed, and therefore the then reversioner’s grand¬ 
son who was the actual reversioner was entitled to eject the 
purchaser : Jiivan v. Misn, 23 I.A., 1. 

Declaratory suit by reversioner female and male. —It has 
already been said that when a widow alienates without legal 
necessity or alienates more pro])erty than what is necessary for 
raising the amount recjuirod, the j)resuniptive reversioner may 
briiig a suit for a declaratory deciec, though his interest is 
merely a contingent one: liaj v. Gol’ool, 13 209; 

(roolab v: Rao, 14 17G ; Jumoona v. Bamu, 3 I.A., 72. 

Execution of a will by a Hindu widow was, for special reasons, 
considered to alford sufficient ground for granting a declaratory 
decree to a })resumptive reversioner : .31 I.A., G7. But where 
the immediate reversioner has fraudulently colluded with the 
])arties to the alienation, oi* is unwilling to take the trouble, or 
is a female who lierself has but a qualihed interest and could not 
ev'en by joining in the act of alienation give an absolute title, 
tlie remote reversioner may bring such a suit: Ahinash v. Hari^ 
I.L.K., 32 C., G2 = 9 W.N., 25 ; and see cases cited therein. 

An actual reversioner is not aifected or hound by laches or 
coiitract of a ju'csumptive reversioner, even when the former 
is related to the last full owner through the latter : BhagivaiUa 
V. Snl'hi, I.L.R., 22 A., 33. In this case a Full Bench of the 
Alhiluibad High Court reviewed all the previous decisions, and 
hekl that one reversioner does not derive his title from another 
even if that other be his father, but he derives his title from the 
last full owner. If, therefore, the right of the nearest rever¬ 
sioner for the time being, to contest an alienation or adoption is 
allowed to'be barred by limitation as against him, this will not 
bar the similar right of a remoter reversioner. But the period 
of limitation for instituting a suit for declaring the invalidity 
of ah alienation being twelve years from the diite of the aliena¬ 
tion, should the same be allowed to elapsie by the reversioner, 
then no new cause of action can arise after his death to a 
remoter reversioner wdio may bring a suit for possession after 
the widow’s death, though barred as regards a declaratory 
l^ait: Mu Mesvaw Y. Oirja, 3b7, ' 

‘ In the dase of Bahadur v. Mohar, (29 I. A., 1, 8-9,) in which a 
oertain arrangement between a widow and the then reversionary 
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heirs was contended to be binding, as a contract, on the actinid 
reversioBiers who were the appellants before ihe Judicial Com* 
niittee, their Lordships made the following observations,— 

“ assuming that this arrangement amounted to a contract 
between the then claimants and Pritu (the widow''), such a con¬ 
tract is not binding on the appellants (actual reversioners.) 
According to Indian law% the claimants of 1847 were but 
expectant heirs with a spGs successionis. The appellants claim 
in their own right as heirs of Mohar, when the succession 
opened, and it would be a novel proposition to hold that a person 
so claiming is bound by a contract made by every person 
through whom he traces descent.” 

It is worthy of remark that this ruling does not affect 
the validity of an alienation by a widow with the consent of 
the then next heir of her husband, in the absence of legal 
necessity ; for, in the later case of Bajrangi Singh, (35 I.A., 1) 
the law on this subject has been reviewed, and such alienations 
are laid down to be valid in all provinces. There are some 
cases in which the actual reversioner is held affected by the 
laches of presumptive reversioners : 15 W.R., 1; 23 W.R., 42 
and 285; I.L.R, 27 C., 379, 403; 14 B., 12; 2G0, 2G6. 

Effect of declaratory decree in such suit. —The specific Relief 
Act provides for declaratory decrees in Section 42, and then 
lays down in Section 43 that a declaration made by the court 
in a suit for a declaratory decree is binding only on the jmrties 
to the suit and on persons claiming through them respectively. 
Hence it follows that as one reversioner does not claim through 
another, one cannot be ])ound ‘ by such a decree in a suit by 
another. In Jumoona v. Bama, (3 I.A., 72, 84) the Privy 
Council expressed a doubt as to whether a decree in favour 
of an adoption passed in a suit by a reversioner to set it aside, 
would -be binding upon any other reversioner. In a later case 
by the presumptive reversioner to set aside an alienation, their 
Lordships indicate strongly that such a decision would not bo 
binding as res judicata on a new reversioner: Isri v. Mt. 
Hanshutti, 10 LA, 150, 157*I.L.R., 10 C., 324, 333. So in 
a recent case for declaration, that a will in which an issue was 
raised and decided as to the position of the plaintiff as next 
reversionary hnir, their Lordships pointed out in order to 
gu^rd agiftinst* any possible misapprehension,. that the present 
decision will ^ave settled nothing ae to who would sucee^,, 
when tile inheritance opens by the death of the widow, the 
issue being decided only between parties to the suit Thstkamin 
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v%BlmiymfZl I. A., 67, 70. But the Madras High Court has 
taken a different view with respect to the bincling character 
of decrees in declaratory suits relating to adoptions : see ante 
p. 177. 

Suit for possession after widow’s death. —After the widow’s 
death, the then heir of the husband or the actual reversiv>ner 
is entitled to recover possession by ejecting the purchaser, of 
any property alienated by the w!dow without legal necessity, 
or without the presumptive reversioner’s consent, whether the 
property be moveable or immoveable: (l.L.R, 32 B., 59). 
He is not bound to set aside the alienation while suing for 
recovery of possession from the alienee : (33 C., 257). Accord¬ 
ingly, if there be more reversioners than one, each of them 
can maintain a suit for his share only, and is not bound to sue 
for recovery of the whole estate: (13 W.N., 201). It is not, 
necessary for the reversioner to plead al)sence of legal necessity, 
it being incumbent on the alienee to prove legal necessity for 
establishing his title to the property alienated by a widow : 
(25 I.A., 183, 191). Even when an alienation may be partiall}'' 
justifiable, or a portion of the consideration may he valid, the 
whole alienation must be set aside : (34 T.A., 72 ; 9 L.J., 453). 

When an alienation by a widow cannot remain valid after 
her death, there being neither necessity, nor the next heir’s 
consent, the purchaser cannot have any equity against the 
reversioner for money spent by him for erecting a!iy building 
on, or making any improvement of, the hind improperly 
alienated : I.L R., 32 B., 32. 

It Las already been said that when the sale is excessive, the re¬ 
versioner may have the sale set aside on payment of the amount 
necessary to be raised : [ante p. 437). But it seems that *the 
difference should be considerable, for justifying such a course. 

Deceased widow’s debts. —The actual reversioner succeeding 
to the possession of the estfite after the death of the widow is 
bound to pay off the debts contracted by the widow for a valid 
purpose for which she might have alienated any portion of the 
estate, although the debts were not charged upon the estate. 
It Was so held by the Calcutta High Court in the case of 
Ramcoomar Mitter (I.L.K., 6 0., 30) in which a widow had 
borrowed money for the purpose of defraying the matriage 
expenses of the daughter of a son who had pre-deceased his 
father, and died without repaying the debt. But the Allahabad 
High Court dissents from this view: I.L.R., 19 A., 300. 

In a receufc case, it has been held by the Judicial Committee 
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to be a general principle of Hindu law that he wha 'takes L,'n 
estate becomes liable for the debts of the estate; the rever¬ 
sioner is liable for debts which the widow was justified in 
incurring, especially when but for the debt the estate would 
have been lost to him : Munshi Karim v. Kumvar Gohind, 
13W.N„1U7. 

In the case of Hurrymohun Roy (I,L,R., 10 C., 823) it has 
also been laid down by a Full Bench of the Calcutta High 
Court that if a female heir, who represents the entire estate, 
enters into a contract with a tradesman, which has conferred a 
benefit upon the estate, and is such as a prudent owner would 
make for the preservation of the estate, the obligation arising 
out of it will be annexed to the estate in the hands of the 
reversioner, if she dies before discharging the same. The facts 
^f the case were as follows;—A. (laughter inheriting a large 
estate belojiging to her father, ordered a quantity of lime for 
tlie purpose of making repairs to certain houses on the estate ; 
the repairs were completed, but she died without paying the 
price of the lime supplied on credit. The lime-merchant was 
declared entitled to recover from the estate in possession of the 
ri^ersionery heir. 

* It should be borne in mind that the widow takes the estate 
as the surviving half of her husband, her life is deemed as the 
continuation of her husband’s life, for the purpose of ascertain¬ 
ing the reversionary lieir. The estate is fully vested in her in 
the same way as if the husband lived in her, the only distinc- 
tiqn being that her power of alienation and of cliarging tho 
estate for debts is qualified. If the debts contracted by her 
are lawful, then the same consequences should follow as if the 
saiUfe were the husband’s debts, that is to say, the debts should 
be a charge on the estate in the hands of the reversioner who 
must be deemed to be the heir of the widow representing the 
husband, and as such, liable to pay lier lawful debts. * The 
reversioner cannot succeed in most cases except upon the theory 
that tho husband lives in the widow, and dies when she dies. 
It appears to be perfectly reasonable and equitable that^iis 
liability should be determined by the same theory which forms 
the foundation of his right, he being entitled to the residue 
left after meeting the widow’s lawful expenses. When the 
reversioner is entitled to the rents and profits that accrued and 

# became due to, but were unrealized by, the widow, then on the 
same principle he should be held liable to pay the debts which 
could be realized from the estate, were the widow aliV©. f 
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^ AccoitKngly, it has been held by a Full Bench of the Bombay 
High Court presided by the Chief Justice Sir L. Jenkins that 
debts properly ineurred by a Hindu widow for purposes of the 
business of a trade to which she as heiress of her husband suc¬ 
ceeded, are recoverable after her death from the assets of the 
business as against the reversioners, even in the absence of a 
specific charge : Sakrahhai v. Magan Lai, T.L R, 20 B., 200. 

But the restrictions on the widow s power of alienation are 
not relaxed in reference to an ancestral family husinc.- s devolved 
on her; necessity for alienation to pay the debts of the business, 
must be proved by the alienee : Sham v. Achhan, 25 I. A., 183. 


CHAPTER XIII. 

SUCCESSION TO STRIT3HANA. 

ORIGINAL TEXTS. 

I I 1 

1. The wealth of a deceased maiden, let tlic uterine brothers them- 
se1ve.s take; on failure of them, it shall helotig to the mother; in her 
default, it shall belong to the father. Baudh^j’ana, cited in Mit. 2, 11, .80 
and in D. B., 4, 8, 7. 

^ I I 

2. Tor detaining a maiden after betrothing lier, the offender shall bo 
punished, and shall also make good the expenditure (incurred by the 
bridegroom’s-side) together with interest; if she die (after troth plighted) 
lot the bridegroom take back the gifts he had presented, meeting however 
the expenditure on both sides.—Yajnavalkya. 

ww: ii 

wit fRldWT w, I 

^ fen ^ i 

WTwft ^ ?rT ii^ 
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3. When the mother is dead, let all the uterine brothers and uterine 
sisters equally divide the maternal estate. But whatever property is the 
mother’s YainJca (gilt at the time of marriage), that is the share only of 
her maiden daughter. The wealth of a woman, which has been in any 
manner given to her by her father, let the Bnihmtini daughter take ; or 
let it belong to her offspring. It is admitted, that the property of a 
woman (married) in the forms c.ill(*d Brahma, Daiva, A'rsha, Gdndhui'va, 
and Prdjdpoiya, shall go to her husband, if she die without issue. But 
the wealth given to a woman (married) in the forms of marriage called, 
A'simi and the like (i. e, Rdfedmsa and Baisdrha) is ordained, on her 
death without issue, to become the property of her mother and father, 
—Mann. 

^ 7r?t II zrnr^T;« 

4. The daughters share the residue of their mother’s property after 
pajment of her debts ; in their default the (male) issue. The property of 
a childless woman (m irried) in the four forms beginning with the Brdhma, 
belongs to her husband ; but if she leaves progeny, it belongs to daugh¬ 
ters : and in other forms of marriage, it goes to her parents (on failure of 
her issue).—Yajnavalkya. 

f il II 

5. All the uterine brothers and maiden sisters are equally entitled to 
the property.—Suikha and Likhita. 

^ I f^?ri i 

t irmr mm f«T?nftr m « ^^w, ii 

6. A woman’s property is common to her sons and daughters, when 
she is dead; but if she leave.s no issue, her husband shall take it, or her 
mother, brother or father.—Devala. 

« I IfVffdswt fn m^: ii 

7. Daughters take their mother’s property •, on failure of daughters, 
their (pjr her) issue.—Nilrada. 

. e I vR’mHTJi ^ufiiftnnrrf» 

fSt 8. A woman’s property belongs to her daughters, unmarried, and 
an|roYided.—Gautama. 
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9. But; whatever immoveable property is given by the parents to 
their daughter, goes to her brother, on her dying without leaving issue,— 
Senior Katyayana. 

X o I WTt mi II 

10 But what is given by her kindred, belongs to 
their default, it goes to her husband.—K6tyayana. 

? ?• I TT^CTcSrPTf ^ I 

%?[, T g if II h 

11. A woman’s property belongs to her children ; and the daughter 
is a sharer of it; but if there bean unmarried daughter, the married* 
daughter docs not get the maternal property,—Vrihaspati. 

tR I fwsEi-^ i 

^4:^ «T ^?|[ ftf^m qq wr i 

qr, mm u wwfq: r 

12. The mother’s sister, the maternal uncle’s wife, the paternal 
uncle’s wife, the father’s sister, the mother-in-law, and the wife of an elder 
brother, are pronounced equal to the mother: if they leave no issue of the 
body, nor .son, nor daughter’s son, nor their son, the sister’s son and the 
like shall take their property.—Vrihaspati. 

The term “the sister’s son and the like” in this text means the male 
correlations of the six female relations declared equal to the mother, 
namely, her own sister’s son, her husband’s sister’s son, her husbainl’s 
brother’s son, her own brother’s son, her son-in-law and her husbaml’s 
younger brother, respectively. 

% ^ I ^sql'WT^ qff-tnSHr^ qqn »Tt?T i 

ir^q^^T ii wj: ii 

1^1. If among all the wives of the same man, one becomes mother of 
a son, Manu says that by that son all of them become mothers of male 
issue —Manu. 

SUCCiiSSION TO STRIDHANA. 

Husband’s gift to wife.—Gift of property by a Hindu hus- 
bHu4 to his wife is not deemed to create such an absolute right 
of the wife* over it during the husband’s life-time, as to entitle 
.b©r to dispose of it aooordiug to her pleasure, (D.B., 4, 1, 8); 

H. 3.#— 
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her kindred; in 
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and it is doubtful whether such property would go toii-er heir/?f 
she dies during the husband’s life, having regard to the peculiar 
relation between them, and to the difficulty of ascertaining 
whether any moveable property was intended to be absolutely 
given to her by the husband. It has been held by a division 
Bench of the Bombay High Court presided by Chief Justice 
Sir Lawrence Jenkins that except in the case of sauddyilcft, a 
woman’s power of alienation over her stridhana is subject to 
the control of her husband during coverture, and without his 
consent she cannot bequeath by Will when the husband 
survives ; Bhau v. liaghunath, I.L.R., 30 B., 329. 

Husband’s gift of immoveable property.—It has already been 
seen that according to Hindu law, the wife takes only a life- 
estate in the immoveable property given by the husband, and 
«she has no power of absolute alienation over it, whether it be a 
gift inte7' vivos or a bequest, (I.L.B., 5 C., G84) ; and it appears 
to pass to the husband’s heirs after her death. The Hindu law 
raises a conclusive presumption against the gift, by a husband to 
his wife, of a higher than life-interest in immoveable property. 
The term ^^ddna or gift is thus defined by Hindu lawyers, 

The meanitig of the term 
ddna or donation is, that it is that, of which the effect is, the 
generation of another person’s proprietary right, after the ex¬ 
tinction of the donor’s own proprietary I'ight.” Hence the 
words “ I give the property to you” are sufficient according to 
Hindu law, to pass to the donee whatever interest the donor 
has in the property at the time; and the addition of any other 
words expressing that tlie gift is intended to be absolute is 
superfluous and unnecessary. Hence the position that if there 
are words in the deed of gift, showing the intention of grant¬ 
ing an absolute estate to the wife, then she is entitled to sueli 
estate,—is contrary to the rule of Hindu law. 

The principle upon which this rule of Hindu law is founded 
appears to be similar to that which underlies the Restraint on 
Anticipation in English law, the present case being tlie con¬ 
verse of that instance in English law. There is no reason \vhy a 
Hindu husband should give immoveable property to the wife 
in such a manner that the same may ultimately go to her 
parents or their relations. A Hindu husband feels himself bound 
to make such provision for the wife as will enable her-to get 
maintenance for her life, or so long as she retains the character 
. of being his wife or widowed wife. If a Hindu husband is found 
i to execute a deed of gift purporting to make an absolute gift 
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Af iiiiiiwweable property to his wife, it must be presumed to 
liave been made to purcliase peace, that is to say, the makinj^ 
of the deed was caused by such importunity of the wife as took 
away the free agency of the donor, or it must be presumed that 
the husband was weak-minded and tlie wife was of a commanding 
disposition and acquired great ascendancy over the husband, 
so as to exercise undue influence to such an extent as to compel 
him to execute the deed according to her wishes. In every 
such case the husband is found to be a mere puppet in the 
liaiids of his wife who is in the majority of instances consider¬ 
ably younger than the liusband. His conduct in this respect 
is often most unnatural and unreasonable in the estimation of 
Hindu Society. Hence Hindu law says that a Hindu husband’s 
gift of immoveable property to his wife can never be operative 
and eflectual after her deatln , 

The ])rinciple underlying tliis rule of Hindu law must be 
either that the liiisband is incompetent to make an absolute 
gift of immoveable pro[)erty to his wife, or that the wife is in¬ 
competent to acquire an absolute title in the husband’s immove¬ 
able property, in whatever way it may come to her hands, i.e., 
whether by gift, inheritance or partition. The latter appears 
to be tlie right princiide, as it has been held to apply to 
inheritance and also to the share allotted to her on partition. 

This rule of Hindu law makes it incumbent on the Courts 
construing such a deed of gift, to start with a prcsumjjtion 
against the grant by a husband to his wife, of more than a life- 
interest in immoveable property. 

It has, however, been held that a Hindu husband is nut 
legally incompetent to make an absolute gift of immoveable 
property to his wife. Hence it is held that this rule of Hindu 
law does not apply when the deed of gift shows a clear intention 
of giving HU absolute estate ; it is also held not necessary that 
there should be such words as are ordinarily used to pass an ab¬ 
solute estate : the intention is a matter of construction and may 
be e^pres.sed in other ways : I.L.R., 9 C., 830 ; 11 B., 573 ; 27 
C., 44 and 649 ; 19 A., 133. In case her interest be absolute, 
the property'will pass to her heirs. 

But the view expressed by . Chief Justice Farran of the 
Bombay High Court in the following passage, appears to bh what 
is consistent with the original principle of Hindu law, namely,— 
“His wife is to tale possession and enjoy the property, but he 
adds to this no words of inheritance, nor does he directly give 
her any power of disposition over it. The courts have always 
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leaned against such a construction of tlie will of «ii> Hindu 
testator as would give to his widow unqualified control over 
his property. By the use of such expression as, ‘iny wife is 
the owner after me,’ or ‘my wife is the heir,’ it is usually 
understood that the testator is providing for the succession 
during the life-time of the widow and not altering the line of 
inheritance after her death” : Harilal v. J5m, I.L.R., 21 B., 
376, 380 ; see also 22 M., 357 and 431. 

Sometimes the document embodying the disposition in 
favour of the wife, is found to be drawn up by the wife’s 
relations, and executed by the man while lying on his death-bed 
in his father-in-law’s house in the absence of his own relations. 

This rule oi’ Hindu law appears to be an exception to the 
rule of construction embodied in Section 82 of the Succession 
^ct, and in Section 8 of the Transfer of Property Act, namely, 
that in the absence of express reservation, the entire interest 
of the testator or transferor will pass respectively to the 
, legatee or transferee. 

A maiden’s property—goes in the following order, as provided 
in Baudhdyana’s text (No. 1, supra p. 455), according to both 
the Mitdkshara and the Hdyabhaga :— 

(1) Full brother, (2) mother, and (3) father. 

In .default of them, the nearest relations of the parents 
take according to the Mitakshara school: the Vframitrodaya 
cites Baudhdyana’s text, and then adds—“ On failure of the 
mother and the father, it goes to their nearest relations'^ It 
seenjs that a maiden’s status is similar to that of a woman 
married in a disap)proved form of marriage, both being under 
the i^atria potestas oi their father. The term ^%heir nearest 
relatiohSy' must be the father’s relations, in the first instance, 
inasmuch as they are also the mother’s relations, so the term 
is not to be taken distributively ; and in default of such rela¬ 
tion?, the relations of the mother alone become heirs. Accord- 
ingly it has beon held by the Bombay High Court, that the 
maiden’s father’s mother’s sister is to be preferred to her mater¬ 
nal grandfather. It should be noticed that nearness or propin¬ 
quity is the principle, on which the order'of succession is 
worked out in the MiUkshara, hence the relations are to take a 
woman’s property in the same order in which they would be- 
jcome heirs to her husband, or father, or mother : Jangluhai v. 
Jetha^ 32 B., 409 ; see cases cited at p. 461 infra. 

In the Bengal school the parental relations must take a 
maiden’s property in the same order in which they inherili a 
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nxRrried ewoman’s non-jautaka property, in default of the issue 
of her body, and of her brother and parents. 

Property given to a damsel b}^ an intending bridegroom 
rau^ returned to him, on her death before marriage. 

A married wuman^s property according to the Mitakshara— 
passes in the following order :— 

(1)* Maiden daughter, (2) married but unprovided or indi¬ 
gent daughter, {Uma v. Gokool, 5 I.A., 40'-I.L.R., 3 C., 587), 
tliere must be marked difference in wealth, in order to give prefer¬ 
ence to the poorer daughter, (I.L.R., 23 B., 229), (3) married 
provided daughter, (4) daughter’s daughter (5) daughter’s son, 
(6) son (including adopted son,) (7) son’s son (including son’s 
adopted son), (8) husband and his heirs in the same order in 
which they take his property, if the marriage took place in the 
a[)proved forms; but if the marriage took place in any of the 
disapproved forms, then instead pf the husband and his heirs* 
the mother, the father, the father’s heirs, and in their default 
the mother’s relations, take. 

Accordingly, when the marriage of a w'oman was in an 
approved form, her estate goes to her husband in preference to 
a stepson (I.L.R., 33 B., 452) ; to her co-widow, in preference 
to her husband’s brother or nephew or first consin’s son, {Bai 
V. JIunsraJ, 33 I. A., 17G = I.L.ll., 30 B., 431 ; 30 B., 333) ; to her 
husband’s full brother in preference to his half brother (30 B., 
G07) ; and to her husband’s sister’s son, in preference to her 
own sister’s son (28 A., 345) : that is to say, it descends in the 
same waj’’ as if it had belonged to the husband himself. 

But if the marriage of a woman was in a disapproved form, 
her estate would devolve as if it had belonged to her father ; 
and accordingly her sister succeeds in preference to a sister’s 
son, (I.L.R., 29 M., 358 ; 33 B., 433) ; and her father’s mother’s 
sister, in preference to her mother’s parents (32 B., 409). 

As regards the succession of the issue of a woman’s bod}’, 
it is worthy of notice that according to the Mitdkshar^ fhe 
female issue is preferred to the male issue who however succeed 
to fhe father’s estate to the exclusion of the female issue ;' 
thus the offspring of the same sex with the parent are prefer¬ 
red for the purposes of inheritance. But the D4yabbaga re¬ 
cognises the preference of daughters only, and that jtoo is 
limited to yautuka or nuptial gifts only, as is set forth below. 

It should be observed that geneially marriages now take 
place in the approved form called Brdhma among the superior 
castes. But even among some sections of the higher castes, 
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and among the lower orders who form the majority of the 
Hindus, the Astim form prevails. It has, however, been held 
tliat under the law of the Benares School, marriage must be 
presumed to have taken place in one of the approved forms : 
LL.K, 25 C., 354. 

You will note how completely a Hindu female becomes 
identified with her husband’s family ; her own relations are 
excluded by those of her husband, just as she is excluded by 
her father’s relations living jointly with him. 

The above text (No. 12) of Vrihaspati, enumerating the 
sister’s son and the like as heirs to is not cited in 

the Mitdkshara ; but it is cited in the Vframitrodaya and the 
Vivada-Ratnakara, and these eommeiitaries appear to lay down 
tliat these six relations are to take before the relations inclu¬ 
ded under the general rules, that is, before the husband’s heirs 
in case of approved forms of marriage of the deceased woman, 
and before the parents’ heirs other than the brother in the 
disapproved forms of marriage, respectively. 

The authority of this text has been recognised in Mitliila 
cases, [Mohun v. Kishen, I.L.R., 21 C., 344,) and also in a case 
governed by the Benares School : Ranjit v. Jmjannath, I.L.R, 
12 C., 375. 

It would seem that the rival wife’s son and daughter should 
come in before these six relations, for the same season. 

The order of succession amoim the six relations in the cases of 
approved marriage, appears to be as follows :—;(!) the husband’s 
younger brother, (2) the husband’s brother’s sonj (3) the husband’s 
.sister’s son, (4) her own brother’s son, (5) her own sister’s son, 
(6) and the son-in-law: Bachliay. Jugmon, I.L.R, 12 C., 348. 

Tlio Judicial Committee have held that the Vframitrodaya 
is declaratory of the law of the Benares school, ( 12 M.I.A., 
448.) But the Carcutta High Court have held that that 
treati.se cannot be referred to when the Mitakshaid is clear, 
and that as the Mitakshara gives completely and exhaustively 
the order of succession to Stridhan property, no effect c^u be 
given to the text of Vrihaspati, and to what is laid down in the 
Vframitrodaya on the strength of that text : Jagannath v. 
Ranjit^ I.L.R., 25 C.. 354. 

The Sulka or bride’s price, —however, goes to a woman’s 
uterine brother in preference to her own issue ; but if there be 
the mother, she is to be preferred to the brother : Mit. ii, xi, 14. 
The reason is that originally it belonged to the parents ; but 
later on, it was declared to become the bride’s Stridhan ; and 
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rule f)i' succession appears to be a compromise between the 
original and the later views. 

Mitakshara and Dayabhaga, —The Mitdkshara rule of suc¬ 
cession to Stridhanain, whereby in default of the issue of her 
body, a woman’s property goes when her marriage was of an 
approved description, to her husband and liis relations, to the 
total exclusion of her own relations; including her parents, 
brother and other dear and near ones ; and when her marriage 
was of a disapproved description, to her own relations, to the total 
exclusion of her husband and his relations,—is an archaic one 
founded on the facts that the ancient system of succession was 
confined to the family moulded on the principle of patria poles- 

and that marriage with or without transfer of the same over 
the daughter, determined her status of becoming a member of her 
husband’s family in the first case, or of continuing a member of 
her father’s family in the latter. Very strong though the 
family tie or agnatic relation has all along been in India, it be¬ 
came in the course of time affected by the claim of the natural 
nearness and dearness of a few cognate relations, and according¬ 
ly has arisen the distinction between the Mitakshard and the 
i){lyabhdga with respect to succession. The change of law 
made by the founder of the Bengal School consists in the re¬ 
adjustment of the order of succession which was originally 
confined to the family, by the recognition of consanguinity to 
some extent, in addition to the agnatic relationship. 

Dayabhaga rules —on the subject are not so simple as those 
of the Mitdksliara. The author divides Strzdhaii, property into 
two classes, namel}^, ymitiika and ayautuka or noi\-y(mtuka\ the 
latter includes property received previously or subsequently to 
marriage. 

Distant succession to both the above descriptions of StH- 
dhan is the same. The courses of descent in the earlier stage 
are different. 

There is a doubt about the authenticity of a particular pjas- 
sage of the Ddyabhdga (4, 3, 33,) which affects the position of 
the rival wife’s son, daughter and grandson; there is also difler- 
ence between the works of authority in Bengal, and there is 
besides difficulty as to the construction of certain passages ; so 
the following orders of succession should be taken as provi¬ 
sional only being not settled yet in some respects. 

The doubt as to the authenticity of the said passage of 
the Diyabhdga (iv, iii, 33) has now been removed by Justice 
Mookerjee who has held, and if I may presume to say so, very 
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rightly held that passage to be spurious and an interpolatio^a,* 
{Puma V. Gopal, 8 I*. J., 369, 428) ; and so the rival wife’s 
progeny must now occupy their proper place in the order of 
sttooession, as is suggestea below with some hesitation. 
Succession to yautuka^ is in the following order : — 

(1) Maiden daughter, (2) betrothed daughter, (3) married 
daughter,—1st, one having or likely to have a son, 2nd, one 
that is not so,—(4) son (including adopted son), (5) daughter’s 
son, (6) son’s son, (7) sons grandson, (8) husband, (9) brother, 
(10) mother, (11) father, (12) rival wife’s son, daughter, son’s 
son and <htughter’s son, 

S'wcess^n to ayautukott (other than father’s gifts) 

(1) Son ana maiden daughter, (2) married daughters having 
or likely to have sons, (3) son’s son, (4) daughter’s son, (5) bar- 
cren and childless widowed daughters, (6) son’s grandson, (7) 
whole-brother, [half-brother,] (8) mother, (9) father, (10) hus¬ 
band, (11) rival wife’s son, daughter, son’s son and daughter’s 
son. • 

The half-brother’s true position in the order, is not free from 
doubt and difficulty. 

Succession to all classes of Stridhan after the above rela¬ 
tions, is in the following order :— 

(1) Husband’s younger brother, (2) husband’s brother’s son, 
(3) sister’s son, (4) husband’s sister’s son, (5) brother’s son, 
(6) son-in-law^, (7) husband’s sapindas &c., (8) father’s kinsmen. 
It has already been said that words importing relations 
include those of the half blood ; accordingly it has been held 
that a woman’s half sister’s son takes in preference to her 
husbahd’s elder brother. Dasharathi v. Bepin^ 32 C., 

261. But see. contra 4 W.N., 743. 

It should bo observed that as regards nou-^autuka property 
the husband is postponed to the woman’s parents and brothers, 
according to the Dayabhaga, so that property given by the hus¬ 
band’s relations, will go to her parents and orother, in prefer¬ 
ence to the husband : Judoo v. Bussunt, 19 W.R., 264; Hwn'y’ 
mohun V, Shonatun^ I.L.H., 1 C., 275. 

The Bengal authorities are in conflict with each otlier with 
reference to succession to Stridhan. 

PiCtfaer’s gifts other than nuptial presents—were stated in 
previous editions of this work to descend in the same way 
m Yautukat on the authority of Srikrishna’s Synopsis of heirs 
to S^idhan given at the end of his commen4*ry on. the 
«4th <(^pter of the Biyabhdga, as well of Im Bayakrama* 
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S^ngrabft. This view of Srikrishna’s is founded on the first 
interpretation put by Jimiitavahana on Manu’s text (3rd 
Sloka of Text No. 3) in the Dayabhdga, Cb. 4, Sect. 2, para. 
16, according to which the daughter, and not the son, is 
entitled to succeed first, to a fathers gift whenever made, 
in the same manner as to Yautuka. Sri'krishna appears 
to apply to this kind of Stridhan the entire order of succession 
applicable to Yautuka or nuptial presents. It is extremely to 
hi regretted that the attention of the Court was not invit¬ 
ed to these authorities in the case of Gopalchandva Pal v. 
Ramchandra Pramanik, I.L.R., 28 C., 311, in which therefore 
the order given above is dissented from, as being based on 
no authority, and the brother is held preferential heir to the 
husband. It may be that the result would have been the 
same, but still the doubt would have been set at rest. 

It is worthy of remark that Jimiitavahana himself condemns 
the said first interpretation of Manu’s text on the ground that 
the word BrjMimanf in the text would be ignored in that inter¬ 
pretation ; and accordingly he puts on that text another inter¬ 
pretation according to which the text applies when a man’s 
wife of an inferior caste dies without any issue of her body, 
leaving a step-daughter of a Brdhmani co-wife. Thus it is 
shown by the author of the Ddyabhaga that there is nothing 
in this text to support a separate rule of succession applying 
to the father’s gifts in ordinary cases, different from the two 
rules already laid down by him. 

In the recent case of Itamgopal v. Narain Chandra^ (I.L.B., 
33 C., 315*3 L.J., 19), the question arose as to whether the 
husband or the mother was entitled to succeed to an immove¬ 
able property by the father in the form of a mokarari 
maurusi lease reserving a quit rent; it was undoubtedly a gift 
bj^ the father of all his interests mimis the rent. Upon a con¬ 
sideration of all the conflicting authorities, the mother was held 
preferable to the husband. Justice Mukharji has endeavoured 
to reconcile the conflict between Jimiita and Srikrishna. The 


conflicfef however, seems to be irreconcilable : see DAyakrama-- 
Sangraha, 2, 4, 11. But it must be admitted that theqm^tii^ 
is beiot with considerable difficulty arising from apparent 
tradictions kf* t ' 

In A recent case {Prosanno v. Samt, 36 C., 8d) a topi hr 
i)e^ 4el^ to be entitled, in preference to a marrieHyb^^^ 
to innerit their mother’s non-jaut^a gifl by her father. ‘ ^ 

* jQkit lamily systeoi hnd succession to St#idhtiii^The ’ 
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of Succession to Stridhan property, in soni^ rcspeoh, 1PS^(%y se 
to be arbitary, utinatural and inexplicaide uni<|sp tve take iu 
consideration, the joint family system, \vld«b "iS the, Jt'eal j|lii 
to many rules of Hindu law, and the nature of a * 00 ,:, ^ 

neebion with the different members thereof, auo| with h^ ^ 

relations. If not after marriage, after the D%l 
mony, a woman does seldom, if ever, go to hfji’ fathers hhuw^ 
her brother, father, brother’s son, and sister li^jon inr^y coHnetpf®^ 
her father-in-law’s house to see her : but tydr vi-its are fjg[W 
and far between. Seldom if ever do sis,tci - hieet each jOther. 
As regards her husband’s relations, she do(-/s not appear before, 
nor speak with, her father-in-law or his bvoi;ho‘ or her*hu<lMltod’s ^ 
elder brother or cousin, or any other male >t htjon of hf|fiier 
degree or rank. She appears before, a) d '-peaks with, the 
'husband’s younger brothers and cousins, In'- n<‘pliews attli other 
relations of inferior rank ; and with these -lo ct mes into *coa- 
tact continuously. The husband’s youngoi biother is called in i 
Sanskrit, 6 ?eyam, meaning a ; in fact, a 'woman i#. A 

very intimate with him, to whom she may ->}»( ak m the pre^nt^vF 
of all female relations and male.s of infoi tot rank, and Irom" 
whom she gets great help ; inasmuch ms she cannot speak to 
her husband in the presence of any male o' taiHile rejntion of 
higher rank. This is the usage in most s and among most 
castes. 

We may now understand why the hii-band’s younger brother 
and the husbands brother’s sons are pieferred to her oun 
nephews, and why the father-in-law and *the husband’sMejder 
l>rother are placed lower in the order of rupeessipa.'/ '‘•J , 

There is very little distinction between fcb© husbahd^s ' 
younger brother of the whole-blood'a'nd one of |i|tlf-blood, as - 
regards a woman’s connection with them in a joint lamily ; theh* < 
equality appears from the rule in the,. Ddyabhagu tliat noth* ^ 
kinds of brothers jointly succeed to undividf d immoveable pro¬ 
perty of a deceased brother if succession opems to the brothers • 
although it is not followed by ti(ie Calc^ttft M'lgb, CJonrk! 4 
In a case of competition between t .ttre httsfeftljd’jpitefjne 
brother is entitled to preference : in his ,S!ifault fetisband’s ^ 
half-brother is entitled to inherit a woiftfM^’s' 
ime circumstances, in which the husbaiid^l 
^^ve succeeded, had he been in existence! 
ion for restricting the terra—“the 
as med in the Diyabhiga, Cli. 
b to tha husband’s full brother, But 
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r^strictod in a case in which it has been held that a woman’s 
brother’s son is entitled to succeed in preference to her husband’s 
younger brother of the half-blood : 4 W.N., 743. This view is, 
however, contrary to the ])4yabhaga and other commentaries of 
the Bengal school. 

The husband’s male issue by another wife is treated by a 
childless woman as if sprung from her own body ; he addresses 
her as mother, and the mutual attachment is oftener than not, 

. very strong. 

The faculty of feeling is stronger in women than in men ; 
and a woman retains her affection for her parents and other 
relations though they are out of sight. When a daughter 
leaves her fatlier’s house and lives witli her hOsband in her 
father-in-law’s house, it is the mother who anxiously enquires 
about and looks after her ; and the son-in-law also is an object* 
of her love and affection, so as to be recognized as her heir In 
certain circumstances stated above. 

Mithila, Maharashtra and Dravira Schools. —With respect to 
su^ session to Stridhana property, the rule laid down in the 
Mitakshara is not followed in its entirety by these schools. 
Having regard to the conflicting texts of the sages, they limit 
the daughter’s preferential right to certain descriptions of 
woman’s property, such as the jmiinka ; and as regards the 
rest, they maintain the joint succession of the son and the 
maiden daughter. The details aie not given here; but it 
should be mentioned that these schools do not agree in all res¬ 
pects, nor do they lay down the order of succession in a com¬ 
plete and exhaustive manner. 

As re<rards the Mahardshtra School, it should be noticed 
that, except in those districts where the authority of the 
Mayiikha is followed, the Mitakshard rule prevails. 

Woman of the Town. —Should a female become degraded 
by becoming a woman ot the town, then according to Calcutta 
High Court, her connection with her undegraded relations 
ceases, so that the latter cannot be her heirs; I.L.K., 21 C., 01)7. 
But tfle Madras Hip'^ Court have held-that prostitution does 
not sever her legal rel®”.dn, and the consequent degradation does^ 
not entail a cessation of the tie of kindred, and that therefo^' 
such a woman’s stepson is entitled to inherit Iier property 
23 M., 171). The same view hass been adopted by 
Allahi^ad High Court: 29 A., 4. ^ 

But degradation appears to operate as ci’^il dei 9 >th in o? P 
<?ases of uuchastfly, but not in all; see p. 308 m^pra, j ^ 
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It has been held that a Hindu woman does not cea»« to a 
Hindu by reason of her degradation on becoming a woman of 
the town ; and succession to her property is governed by Hindu 
law : I.L.R., 25 C., 254. There is a difference of opinion as to 
the effect of this decision, (6 L.J., 372; 10 W.N., 1085); and 
there is a conflict between the earlier and the later decisions; 
and accordingly, the question was referred to a Full Bench of 
the Calcutta High Court, but was not decided inasmuch as a 
fact upon which the question arose was not, and could not be, 
found for want of evidence, and the Full Bench refused to 
assume that fact for the purpose of deciding it: Cliatoo v. 
Rajaranij 11 L. J., 124. It is very difficult to say what rela¬ 
tions would be heirs to these fallen women; for, while the 
Madras High Court held that a degraded sister was entitled to 
inherit the property of a prostitute (I.L.R, 12 M., 277) the 
Calcutta High Court held in the above case, that she is not 
entitled. If the tie of kindred be not severed by reason of tlio 
unchastity not being so heinous as to cause civil death, her 
undegraded heirs would succeed. But should it be of such a 
character as to operate as civil death and to n»ake her an out- 
caste, then it is difficult to say who would be her heir. 

It should be observed that relationship is the foundation of 
heirship; it has been held by the Bombay High Court and 
recently by the Madras and Allahabad High Courts that female 
relations are entitled to become heirs to a male’s estate in pre¬ 
ference to strangers such as a pupil, notwithstanding the 
general rule excluding women from inheritance: see supra 
pp. 296 and 298. 
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I ^^RTwm: I 

1. “The great ever-auspicious Cod said — 

O virtuous Goddess! In the satya (golden) and the other (two) ages, 
the castes and also the orders of life are declared to be four; and the 
usages also of the (.four) castes, and of the (four) orders of life are separately 
declared for each. But in the Kali age, the castes are declared to be five, 
namely, the Briihmana, the Kshatriya, the Vaisya, the Sudra, and the 
general body of human beings (other than these four) 0 great Goddess ! 
of all these (five) castes, the orders of life are two; for, O dear Goddess ! 
the ordec of life called Brahmacharjya or studentship, and the order of 
life called Ydna-prastha or hermitage (the first and the third of the 
four orders), do not now exist; (but) the two orders of life, namely, 
the G&rhasthya or the order of the Jiouseholder, and the Bhikshuka 
or the order of the. ascetic or religious mendicant, only, exist in the 
Kali age. O wise Goddess I the holding of a staff, declared in the 
Vetlas, by the order of the Bhikshu or ascetic, also, does not exist in the 
Kali age, because that is prescribed for the order of asceties initiated 
according to the Vedas. * O auspicious Goddess! the adoption of the order 
of Avadhiitas or ascetics according to the ru’es of initiation prescribed by 
the (jod Siva (in the Tantras', is alone declared to bo the adoption of 
Sanny&sa (Renunciation or asceticism) in the Kali age. O Goddess; in 
the advanced state of the Kali age, the BiAhmanas and the other (fotir) 
castes are all entitled to these two orders of life. The Br6hm«na, the 
Kshatriya, the Vaisya, the Sudra, and the general body of human beings, 
these five are entitled to be initiated as Sannyasis or ascetics according to 
the TAntrik system.” / 

The abbve slokas are not continuous, but are cited fram difieji^|^k|»^s 
of the Maha-Nirvana-Tantra^ Chapter 8. * . ,* /> - 



17 U 


HOLY OUDERS AND ENDOWMENT. 


[CH. XIV. 


TsfsT Y3rcTT% ^ trfwrrr. ii \ 

2. “ Learned persons look cqtially on a Brahinana endowed with learn¬ 
ing and humility, on a cow, on an elephant, as well as on a dog and 
on a mail of the lowest outcast class.” For, Clod pervades them all 
equally.—Gita, 5, 18. 

3. It i.s for the benefit of the worshippers (or devotees) that there 
is manifestation in images (male and female forms), of the Supreme Being, 
which is bodiless, which has no attribute, which consists of pure spirit, 
and which is without a second (being i.e. God is the Only Being existing 
iw reality, there is no other being in real existence excepting Him). 

—Text cited by Raghunaudana. 


» I ^Tfq fTTilt rIEIT I 


flEn I 
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4. An image of a God is commended if made of gold, or m.ade of 
silver, or made of copper or made of gem, or made of stone or of wood, or 
made of iron or conch-shell, or formed of brass or consisting of copper and 
bell-metal, or made of sacred (or sacrificial) wood.—Malay a-purana. 


T^riTEj ^ESIT?| ?!ErT I 

iT!Tf€ 11 I 

Thus should (a Lingam or Phallic Symbol) be made of precious 


^i^bone, or of crystal, or of earth, or of auspicious wood, or of what is agree- 
^iibic to (on»’8)_mind.—Matsya-purana. 



tsya-puran 


irfi vim: i 

c 

WiT 11 i 

me persons worship my image painted in a wall; and some, in 
some (worship me as embodied) in the sphere (of stone 
pa) sprung from a part of ray might,—Bardha-Purana. - 

xfn \ 
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7, Now, in (the case of) touching by what ought not to be touched, 
Bau()h6yana (says,: — 

“Re-consecration (should be made) of the images of gods, the purifi¬ 
cation of which shall have been made, like that of tlie materials.” 

“Devalarcheha” means the image of a god; “of them” (<>. of the 
images) touched by what ought not to be touched, the materials being 
touched, if the materials such as copper and the like be sufficiently puri¬ 
fied and re-consecration be made, then the image would be fit for worship; 
this is the meaning according to the Ratuakara. (So^ in the Adipurana 
(it is declared)—“ (If the image) be (1) mutilated, (2) cracked or broken 
or burst, (3) burnt, (4) fallen down, (.3) removed from its phice, (0) without 
worship (or not worshipped), (7) touched by a be'ast, (S) fallen in ilefilcd 
grounds, (9) worshipped by reciting hymns addressed to another (lod, (10) 
and defiled by the touch of an outcast—in these ten (image.s) the Gods do 
not make appearance (or do not become present).” 

Ragliunandana’s Deva-Prati.shtha-Tattvam, last paragraph. 

c ( ^ I 

g?5I1TT^T ^ m ^ifrf-^t^rrT ’ft*. I 
rl^ flX^mXT^T ^ I 


ill 


8 . 
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Now# (is stated) the prescribed modo of Renewal of 



472 


f * . 7 

HOLY* ORDERS AND ENDOWMENT. ^ [CH. XIV^ 


Images. Bhngav6n says,—“ I shall tell j'ou briefly the whole ordinance 
for renewing decayed images * * * 

'* Whatever is the material, and whatever the size, of the image of Hari 
(or God the Piotector), that is to be renewed ; of the same material and of 
the same size, an image is to be caused to be made; of the same size, of, 
the same form, (and) of the same material, should be (the new imaged 
jflaeed there; either on the stcond or on the thitd day (the image of) 
Hari should be established ; if (it be) established after that, oven in the 
prescribed mode, there would be blame f ) or cen«uie or sin; in this 
very mode the Linga or Phallic Symbol and the like (image) should be 
thrown away; (and) another should be established, of the same size (&c.) 
as already described.—Haya-Sirsha. 

[Only two pages of a work called Haya-Sfrslm evidently the Haya- 
ahirsha-Panchai^tra have been printed—not the whole book. There is 
nothing to show (rom whose manuscript copy these pages are taken,] 

€. I tllT — 

i 

^ Wvi^iT \ ^ ^ 

3rTt2i?r m Hisj ii 


11 Tf?r i 

9. *' God said,— 

“I shall speak of the renewil in the prescribed mode of Lingas or 
Phallic Symbols dcc.iyed and the like &c. * * * 

(A. ling.i) established by Asura«, or by sages or by remote .ancestors, 
or by those ver-sed in the Tantr.is, should not be removed even in the 
prescribed form thousih decayed or even broken.” 

Agni-Fur4nam, Chapter lO.S. (Poona Edition of 1900 AD., p. 14>3b 
[There iaadifferent reading of a part of this sloka, noted in the foot-note 
of the Poona edition of this Purdna as one of the Anaiidasrama series of 
sacred books; according to which instead of—“or by remote ancestortfor by 
those versed in the Tantras”—the following should lie substituted, namely,] 

•' Or by Gods or by those versed in the highest religious truths.” 


IkfOT-lwifif ¥ mR: i '7m 

** *s . _wy _ Ip , 
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^ 10. <kNo\v Renewal of Decayed (Images is considered); that is to be 

J)cAbrmed when a Linga and the like are burnt or broken, or removed 
(from* its proper place). But this is not to be performed with respect to 
a Linga or the like which is established by a Siddha or one who has 
become successful in the highest religious practice, or which is An6di i.e., 
cf which the coinnienceme«»t is not knowtj, or which has no commence¬ 
ment. But there Mahabhisheka or the ceremon 3 ’ of great anointment 
should be performed:—this is said bj^ Tri-vikrama.”—Nirnaya-Sindhu of 
KamaUkara-Bhatta, Bombay Edition of 1900, p. 264. 

The author of the Dharma-Sindhu says as above, in almost the same 
words.—See Bombay Edition of 1888, p. 234 of that work. 

X \ \ ^ffKTf^irfwTfq?T7rfi 

^ wmx 

11. In the Pratishtha-mayfikha the above text of Agni-Puiana is 
cited, adopting the second reading, and it is explained to refer to the ori¬ 
ginal image, not to an image, substituted in case of total loss of the 
original image bv reason of theft, Hood, burning and so forth: p. 29. 

In this work the following text is cited at p. 27. 

“A metallic image of which a limb is cut or disunited should be 
again established after putting (the parts) together.” 

* And it is explained in the said work thus,—“ The meaning is, if a 
Lingam made of the eight metals beginning with gold, be accidentally 
broken, the very same shoukl bo again consecrated after joining the parts 
together.” 

Prawishth^-Mayukha of Nilakantha, the author of Vyavahdra-Mayi'ikha 
a treatise on Positive Law respected in the Bombay School of Hindu Law. 

I (^) nm i 

YTOt inh ^ii t, i 

* « 

(?>) TBit i 

, VTtrt ww. ftm:, ^ w II I 

12 (n). In the Krita(fii’st) age (the performance of) austerity; in the 
Treta, (divine) Knowledge; in dvdpara, (the performance of) Sacrifice; 
and in the (present) Kali age, Charity alone, is declarer! to be the chief 
{dharrm or virtue).—Manu, 1, 186 

12 (h). Austerity is ordained the Dharma (or religious duty or act) in 
the Krita (or first or golden) age; (trueXKnowledge, in the Treta (or second) 
age; and Sacrifices are pronounced (the Dharma) in the Dvipara (or tlfird) 
age; and Donation or Chanty, CompaAnion and Self-control, in the 
(present) Kali age.' ' ^ 


H. U~ 60 * 
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13. Freedom from disease is the means of (.attaining the ends of man, 
namely) Dharma or religious merit, wealth, (objects of) desire, and libera¬ 
tion (of the self or soul) from transmigration :* hentte a man by the gift of 
(the means of medical treatment of persons suffering from disease and so 
causing) freedona frbm disease becomes the giver of everything. He must 
establish a hospital furnished with valuable medicines and necessary uten¬ 
sils, placed under experienced physician. and having servants and rooms 
for shelter of the patients* 


[CH. Xivf 

t 

a 


wm ii 

14. There is none superior to the God Sankara: to Him therefore 
shottld dedicate the house of Sankara, constituting it the (place of) shelter 
of the yatis or religious mendicants; which is to be built of burnt bricks, 
pMsessed of a hall for exposition (of religions doctrines), furnished with 
different kinds of seats, having a flower-garden, and having reservoir of 
water. A village should be assigned for mee^ting the expenses of the 
place of shelter, such as lamps, fuel, salary of servants, small pieces of 
cloth worn by ascetics, sandals, and the like. 


irefully built a Math (or house for ascetics and their 
with rooms (or furniture) for sleeping and sitting, 
icious time, dedicate the same to the twice-born or the 
mendicants and their pnpils).—Bhagabatf-Purtlnam, 






OftiOlNAL TEltTS, 




^16. A. person consecrating a temple, also one establishing an asylum 
*for ascetics, also one consecrating an alms-house for distributing food at 
alj times (to the poor), ascends to.the highest region of heaven. 

(Jala-Sattra) is a place where cool and pure drinking water is 
stored in tj^he summer, for fiee aistribution to all persons coming there to 
quench thoir thirst.] 

ifr^ II i 

17. Should make a house of sheltel^ for the benefit of travellers; or 
should lodge pious men (or ascetics) and travellers, in a quarter of one’s 
own dwelling house: inexhaustible is declared his religious merit which* 
secures (for him) heaven and liberation ; abounding in all objects of desire, 
he enjoys happiness in heaven like a God. 

tr%2irrfn’9 ii 

^ci^fnq^mT^r ii 

WciTi ii 

^sifpir 5:f%«Tr ^Iwf^sTT I 

Sbsim % imfwfk: ii i 

lation, 

18. A Math should, by* a person having faith in the Shdst^eerful 
made three-storied or two-storied or one-storied, consisting of di^orihy 
apartments, possessed of an elej^hant; accommodated with places fo» 
tation, for study, for but|^ offering to consecrated fire and the like, j 
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teaching; having the floor levelled even by plaster or stones, fequipped 
with new shelves containing books arranged thereon, decked with circular ' 
rows of various fruit-trees, accompanied by reservoirs well-stored with pure 
and sweet drinking water. And be should endow a vilbigo or sufficient 
land for meeting the expenses, so that the ascetics and the travellers 
getting shelter (there,) may receive sandals, shoes, umbrellas, small pieces 
of cloth, and also other necessary things. Thus having established an 
asylum beneficial to persons practising austerities, and also to other poor 
people seeking shelter, he should declare—“ I am endowing this asylum,— 
May He who is the suppoit of the universe be please<l with me”.— 
Bardha-Furana. 

[The term Math mettiis a monastery, or a residential college, or a 
college attached to a tonplc or an asylum for the poor ami the ascetics, 
or a shelter for travellers, or a combination of all these or some of them.] 


ni i 


irfTOwr: t i 

19. Having caused to be made an .auspicious and spacious Asylum of 
burnt bricks, with strong pillars, and large compound, accompanied with 
distinctive mark, covered with plaster, guarded, equipped with comfortable 
apartments, and conferring endless religious merit,—should dedi(Hite to 
the Sniva and the Vaishnava ascetics. And having caused to be made an 
auspicious, spacious and beautiful house, furnished with good food, and 
equipped with pure drinking water, and possessed of an auspicious gate 
shoqid dedicate it for the benefit of the poor and helpless, and travellers. 



if ^isrf?T w ii i 

20. “An ascetic or a religious mendicant living only one^ night is 
an a-tithi or guest: because he does not stay long, hence he is 
a-tithi ij:„ not st-i) iug one entire day.” 

t I if ^i!f% I 

^sSnfaririT fii^i^ii 

. Those excluded from education do not know the lawful and the 
: therefore no effort should be spared to cause dissemination of 
pu by gift of property to meet its expenses. 
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fTf-^^rit f9fr1^f^ ^ ^5T «T ^’ff II l 

22. In this world, l.hoio is no otlior gift sciMiring special spiriiual 
rewiinl, Llnin the gill, (of [)rupert,y lor dissemination) of learning that 
dwells in the organ of speech. () king, does not one who gives the same, 
beeunie giver of cow, latid, gold, elephant., hoise, ear and the liUe,^ 


5T II 

?T^Tf I 

I* 

TTw^T ’?nw5!: ii i 


23, “There is no doidrt that the fruit of dnlv celebrated thou-sand 


s;ierifices is obtained by a person Iroin gift (of property for dissemination) 
of learning: therefore 0 king ! one should cause the Smriti and fcliuti to be 
daily learnt in the temple of a God, if he wishes for religious merit.” 




24'. “The heirs to the property of a JJrah.Diai.lidri or life-long student, 
an yati or ascetic, and a Vdmiprahld t, or hermit, are resjiectively the pro- 
eeptor, a Grtuoiis pupil, and a religious brother residing in the .same holy 
place”—Y aj naval kya. 


I ]\Ianu— 

^ ii «, ^^.4 1 

I 

qfCTlt^ ^fwrr: 11 8, 1 

25. A man should always without being tired peiform with faith 
iakla and purta or religious and e/t(iri<a5^e work (-gift) ; tlm'-e^being 
made with faith and with honestly acquired wo.dth become inexhauscible 
(means of procuring bless ): IV, 226. consisting of donation, 

religious or charitable, { A man ) should always make with a cheerful 
heart according to his ability ( and also ) when he finds a . worthy 
object: IV. 227. f . 
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V PBOPERT\ OF PERSONS OF HOLY ORDERS 

orders.--^Tlie life of a Hindu of tlie Brahinana and the 
tlS^ 06 -borif!classes, was divided into four stages. He had 
|ti^. firs^tage of his life as a Bmhmachdrl or student, 
with fch|Pfr aril or preceptor of the sacred literature, as 
f ar ineinber of M&ihinily, and supporting himself by begging ; the 
r Reoond,! amKthastlia or house-holder, being married when 
t his studentslilPM.is over; the third, as a Vdnajj^-asfha or one 
[ retitof^ froui^'*the world, residing in some solitary place with 
^ por^>ons op fciw same order, engaged in religious practices and 
coa^mplatiob of the deity, being free from all worldly cares, 
on the vegetables growing in forests, or on alms,— 
hjiving tlie effect of CKtinguishing his rights to 
Hrth^iopprty lie bad at the time of retiring, and vesting them 
other heirs ; and the fourth, as a Yati or itinerant 
ascetic, supported by wliat i.s voluntarily given 
begging in the evening, and taking no more 
1 sufficient for the day, and living under a tree or 

% 'jKMf^^Uchdri or student was of two descriptions, rr.., 
or an ordinary student and NaUhlldka or a life- 
■bngmudent. Tire former became a house-holder in due 
®|^rs^>WhiIe the latter was a student for life, devoted to the 
' l^ndyj p' Science ilnd theology, felt no inclination for marriage, 
\ fftil 11^* like to become a house liolder, and chose to live, as a 




\ fftil lu 


^ ]>m pethal student, the austere life of celibacy, 

XAideal of life which the .sage^ contemplated by tlie ditfer- 
yi'iil n®es prescribed for adoption by persons of higher castes 
tho ffiff«iTeut stageb of life, was intended to Qause actual 
mractlcc^to acooul with theory, by giving practical effect to the 
^S^HgioUs doctrines of Karma or Adriahta, and Motemp.sychosis 
transimgration, and Moksha or liberation from the same. 

is the invisible dual force being the effect of Karma 
good 38 n;uT Hiad deed.s done by a person in past time without 
* iuid^^^ determining respectively hap[)ines8 and misery at the 
f^iro ; Metempsychosis is the assumption by the 
reu?4uaterial bodies determined by its Karma or 
t\di 0 he Moksha^ or liberation is the release of the 
■ ueiCfessity of being eonfined in some material body, 
and pains of the body are not the pleasures and 
»1 in reality. It is through mdyd or illusion that 
les itself with the body, and labours under the 
\iii is the agent of bodily acts wfich are done in 
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reality by the agency of Prakriti or nature. This illusion is 
‘dispelled by true knowledge which is the only means of attain¬ 
ing moksha or liberation, or communion with the Supreme Soul. 

It is doubtful wbether this ideal was actually followed in prac¬ 
tice except by a few only. 

The law of succession that has already been explained, 
applies to the property left by a house-holder or an ordinary’ 
student. 

The above text (No. 24) of Ytijnavalkja laj^s down succe.«- 
sion to the property which the persons of these holy orders 
may have while in such orders, and leave behind on their death. 

The property of a life-long student goes to his preceptor; 
of one retired, to a religious brother; and of an itinerant 
ascetic, to a virtuous pupil: in their Jefault to one of the same 
order (or hermitage) or to a fellow-student. » 

Tlie Hindus of the present day rarely adopt the third and 
the fourth stages of life. A life-long student, such as is con¬ 
templated by the sag(>s, is also rare now. Nor do the ordinary 
students observe the rules of the Shdstras relating to their 
mode of life, and to the study of the sacred literature. 

But there are now persons belonging to certain religious 
sects of modern origin, such as VaisJniavisin, that do in some 
respects resemble the life-long students and itinerant ascetics. * 
They are connected with the well-known mafhfi or mohuntis. 

A math (r^) means a place for the residence of ascetics and 
their pupils, and the like; Text No. 18. The founders of 
these maths were learned Sannyasis or monks of the Vaishnava, 
Saiva or ISdkta sect, who, observing celibacy and leading a 
pious life of austerity, wandered from one place to another 
carrying with them an image of the Deity, representing a cer¬ 
tain attribute of Him, and teaching the truths of religion to 
those that attracted by the sanctity of their life, flocked to 
them. They were prevailed upon ly the piety of some Bajds 
or influential men that became their disciples, to settle in 
particular localities, receiving grants of land from them, for the 
maintenance of themselves and their pupils called chelas, that 
accompanied them, lived with them and observed celibaoyv 
Succession to the oflice of the Mohunta is moulded bn the 
analogy of the rule laid down in the above text of Ydjnavalkya. 

It has been held by the Madras High Court that a Siidra 
^nnot become a Sannydsi or ascetic: I.L.R., 22 M., 
fliis is undoubtedly the doctrine propounded in the SwdiM&v, 


But the learned Judges have not taken into considerati# 
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modern ititroduced by tlie Vaishnava, and the T4ntrika 
and other systems accordin<y to which a Siidra and even * 
non-Hindu siicli as a Mahoinedan may become a Hindu San- 
aydu: Text Xo 1. There are many religious sects of ascetics 
among whom caste distinction is unknown, wlio accordingly 
initiate and admit Sudras into their hrotlierhood, if otherwise 
qualified. In esoteric Hinduism also, caste is individualistic 
not hereditfiry, it being determined by (jualification and not by 
birth. There is ample and abundant authority in the Shastras 
in support of this view of caste: rta/e])p. 100-100. The highest 
virtue taught by the Hindu religion is that a man 'should 
regard other persons and beings as liis own self reproduced in 
them, as the same Supreme Soul pervades them all: Text X^o. 2. 

Proseiytism —w’as unknowm to Hinduism which is distin- 
•guished by toleration. Hindus have respect foi all systems of 
religion, and are free to admit the divinity of desus Christ, 
and the divine inspiration of Mahomet. It is perfectly con¬ 
sistent with their religion that God became incarnate in other 
countries for the purpose of teaching religion to the people 
there. Tims it is said in the Gita 

?fi5T«rT5! ii 

NJ 

^ II 8, 'S c ! 


“ Whenevei’ there is decay of Dharma or religion or virtue, 
Q'Bilicata, arid exaltation of Adharma or irreligioa or vice, 
-I become/incarnate * for the protection of the virtuous, 
fiw the d^i^ruction of evil-doers, and for the sake of com- 
^detely eVtabr^hmg Dharma, 1 am born from age to age."— 
)l agr;v#:G(l^, 4, 7-8. 

diarity and I mage-worship. 

AVhIt*- <leilni.- with Dhai ‘ma or man’s refigious 



(CP*||,*i;erseiPi 8l-8fi), Manu declares vnr sii"fl ^it) that 
prosit {kali) age, charity alone is the supreme Dharma 
duty to be performed by man for his spiritual 
iu-—^^lalso ordains the same rule by saying that 
l^harma consists of Charity, Compassio{|, 
No. 12). The three terms imply what 
|i )9 fact charity depends on sympathy and 
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self-sacwfice. The Sanskrit word ddna which is rendered 

• iflto charity means primarily gift and is used to signify transfer 
of property for the benefit of the public in the advancement of 
religion, knowledge, health, shelter, maintenance, and the like 
objects beneficial to man. 

‘ When a Hindu gives property for the purposes of Dharma^ 
he intends to secure dharma in the sense of religious merit by 
appropriating or applying the property for the benefit of man 
in two forms, namely, ishta or puHa^ i.e., religious or charita* 
hie; but charity underlies both, as dharma consists in donation 
or charity, and the compound term ddna-dharma shows that 
dharma is, in this connection, identical with ddna, i.e., dona¬ 
tion or charity which is called ishta or antar-vedika, i.e., made 
within the sacrificial altar, and purta or vahir-vedika, i.e., 
made outside the altar or non-sacrificial; so that the gift of* 
property for a religious purpose must necessarily be charitable : 
(Manu’s Texts No. 25; I.L.R., 30 M., 340). What is called 
pilrta or charitable work for the benefit of man may take 
various forms set forth in Hemadri’s Ddna-dharma, of which 
the prominent ones are given below. 

The forms or modes of cliarity are substantially the same 
here as in England. They are;—Consecration of images of 
the Deity in temples for worship ; Establishment of Hospitals 
(NT€t»?rNT«T): Establishment of Mathas which are either 

* Monasteries for the Sannyasis or monks or persons adopting 

holy orders, and their disciples receiving religious instruction; 
or Residential colleges for students; or Asylums for the poor 
and the religious mendicants; or Shelters for travellers or Guest¬ 
houses ; or Temples where education is imparted to resident stu¬ 
dents ; or a combination of some or all of them : Establishment 
of Sattrct.s or Alms-houses for distribution of food to the 

poor at all times ; Establishment of Atithi-salas (wfnhmw) or 
places of shelter for pilgrims, wayfarers and ascetics who do not 
stay more than one day: Establishment of Schools for 

dissemination of knowledge; (the last three are often connected 
with temples of Gods) : Excavation and consecration of wells, 
tanks and other reservoirs of water, for drinking, bathing or 
irrigation pur^e; (consecration implies dedication to the 
pttmic) : Planting and consecrating shady trees for the benefit 

wayfarers: and the like. The Texts Nos. 12-23 describe 
some of the numerous forms of charity. As religion and 
eharity are'intimately connected, charitable institutions* are, 
often^ than not» associated with temples for the worship of < 
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some image of the Diety. It should be noticed that am endow¬ 
ment for the worship of a God amongst Hindus is a form of ' 
charity, whereby the Brahmanas and the poor specially, and 
the public generally are benefitted; the Brdhmanas being the 
repositories and preceptors of religion, the Hindus are bene- 
6tted by what is intended to support the Brahmanas, their 
spiritual guides : they are deemed public officers or servants. 

The word Dharma therefore, conveys the idea of chanty; 
hence w'hen -a Hindu makes a gift of property for the purpose 
of Dbrnma he clearly intends to dedicate the same to Charity. 
The general but absolute intention to appropriate the propei’ty 
to charitable purposes is manifest when property is given for 
Dharma^ the particular mode in which the same is to be carried 
into effect is left uncertain ; and it is not difficult to ascertain 
"what form of charity is most required in the locality, and 
intended by the donor, though not expressed. But unfortunately 
a gift for Dharma has been held void for vagueness and uncer¬ 
tainty : I.L.R., 21 B„ 046 affirmed 23 B., 725. Tlieir Lord- 
ships refer to the different meanings of the word Dharma., 
given in Wilson’s Dictionary, that support the conclusion as tr) 
vagueness. But it is sub»nitted with great deference, that 
although the word dharma bears more than a d(jzen difterent^ 
senses, a Hindu making a gift of property for dharma, specially 
while contemplating his death, should be taken to use tliat toim 
in the sense consistent with usage and gift of property and l<> 
intend only charity by that word, or the religion.^ merit result¬ 
ing from charity. Three of the senses of that word are (1) 
religious merit, (2) sacrifice, and donation, of which the 
first is the effect of the latter two, namely, religious and charit¬ 
able works. A popular religious maxim says,— 

TO TO fTOi|SX*JTOTf?T II 

which means,—“ Dharma is the only friend that accompanies 
(the soul of) a person even after death.” Here ( ) religious 

merit arising from religious and charitable works is meant by 
Dharma. In dealing with the question, whether a gift of 
property for Dhamia is void for uncertainty, Mr. Justice 
Subrahmania Ayyar has held that a Hindu donor is to^ pre- 
sumW to have used the term in the sense of ishta and pdrja 
donations enjoinedLby the Sh&stras, that meaning being perfectly 
'well-settled: PaHha v. Thiri(, I.L.R^ 30 M., 340. 

<uPharitable instituticms are badly wanted in poor India, and 
our Courts should carry into effect the gifts for which 
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are undoubtedly intended for charity, by supplying the parti- 
* cular mode which is deft uncertain, instead of rejecting them 
on the ground of vagueness. 

MathaSy Mutts or Mattams and Sattras. —There are many 
maths or monasteries in all parts of India and specially in 
Deccan that were founded by the disciples and followers of the 
great religious teacher Sankara-Aehdrya, the Mohunts of which 
are called after the names of the ten disciples of the four most 
favourite pupils of his; hence the maths, are called Das-ndmis, 
ifamely, (1) Giri^ (2) Sdgar, (3) Parvat^ (4) PAvi, (5) Saras- 
ivatiy (Cl) Bhdratiy (7) Tirthay (8) A'sraniy (9) Ban, and (10) 
Arruiya. They are Saivas and worship the Lingam or Phallic 
Symbol established in the temples connected with the Maths 
tl»e most ancient of which are called Parampardgata or come 
down in the course of succession through many generations.* 
The Sannyasis attached to them often adopt infants as their 
chclas or pupils or religious sons, who are intended to be 
initiated as Sannydsis observing celibac 3 \ The natural fathers 
give their sons to be so adopted by them, when the adopting 
Sannyiisis are possessed of considerable property to be inherited 
by the sons by becoming their chclas or spiritual sous and 
heirs .—Gosain Ramdhan v. Gosain Dalmir, 14 W.N., 191. 

The Madras High Court (I.L.R., 2 M., 175, 179) describes 
the origin of Mattams which appear to be the same as Mathas 
or Mutts thus. -“A preceptor of religious doctrine gathers 
around him a number of disciples whom he initiates into the 
particular mysteries of the order, and instructs in its religious 
tenets. Such of these disciples as intend to become religious 
teachers, renounce their connection with their family and all 
claims to the family wealth, and, as it were, affiliate themselves 
to the spiritual teacher whose school they have entered. Pious 
persona endow the school with property which is vested in the 
preceptor for the time being, and a home for the school is 
erected and the mattam constituted.” It should, however, be 


observed that it is not only those who intend to become reli¬ 
gious leachers, but it is also those who intend to devote their 
- undivided attention to their spiritual advancement during 
tjtieresl^of their life, that renounce their connection \vith their 


family aud family property, and become affiliated t(/ the 
>pi»eeeptor, 

“The object of these Mutts is generally the protuotion 
of religious^ knowledge, the imparting of spiritual instruction to 
the discipl^ and fbllow^^ Jpf Mutts, and maintenance aiid 



4B4 


HOLY ORDERS AND ENDOWMIHT. 


[CH, XIV,« 


strengtheniDg of the doclrines and tenets of particular schools , 
of philosophy” : I.L.K., 27 M., 435. • • 

Mutts of the above description are distiDguished*,froin tem¬ 
ples in which property is dedicated for the worship of a God 
primarily for spiritual purposes, and the worshippers are bene¬ 
ficiaries in a spiritual sense; the endowment is indirectly benefi¬ 
cial to the .servants of the temple as well as to the objects of 
charity, as the income cannot but ultimately go for the benefit 
of human beings; for the God consumes or wants nothing. 

The common object of both is the spiritual welfare of raa». 
This is explained in a very learned judgment of Chief Justice 
Sir Subrahmania Ayyar, in which it is observed—“ The two 
classes of institutions, mz.y temples and mutts are thus supple¬ 
mentary in the Hindu Ecclesiastic system, both conducing to 
spiritual welfare, the one by affording opportunities for prayer 
and worship, the other by facilitating spiritual instruction and 
the acquisition of religious knowledge—the presiding element 
being the deity or idol in the one, the learned and pious ascetic 
in the other.” I.L.R., 27 M., 454. 

It is, however, submitted with great difference, that the 
Deity is the presiding element in both, there being no mutt 
without its Deity : the worship is prominent in both, but reli¬ 
gious knowledge is added to it m one of them. 

Maths both Saiva and Vaishnava are found in many parts 
of Bengal. It is worthy of remark that almost all the Das- • 
ndmi maths in Bengal were founded by Brahmanas come from 
the North-West Provinces, and not by Brdhmanas domiciled in 
Bengal. And the persons that are now connected with these 
maths either as mohunts or chelas are fresh arrivals from the 
North-West. But these have lost their original character of 
being schools of religious teaching and have now become rather 
secular. The heads of these institutions are not pious teachers 
of religion, such as their founders had been ; and all the religious 
teaching they impart to their disciples is an aphoristic praj’er 
secretly communicated to each of them. The mohunts and the 
chelas are generally not learned persons but are ignorant'of th« 
Sbdstras and even illiterate, having no access to their religious 
books. They observe celibacy in so far that they have no wives 
witl^ them: for, as their early life is not known it cannot be 
said that all of them are unmarried. Some leave tlieir hoihes ^ 
in disgust, while ethers appear to have fled from their country 
after having committed heinous crimes. Beligion, however, is 
not the pbject for which people resort to these places. Those 
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that hoye to be maintained by the mohunt and especially his 
•own relations become his chelas. Acquisition of property bj>' 
fair means or foul, appears to be the principal object of their 
care. And the endowed propety is generally misappropriated. 
The intention of the donors may be more usefully carried out 
by appropriating the large property so endowed, to the disse¬ 
mination of knowledge of the Sanskrit language and Hindu 
theology. 

But most of the Vaishnava mutts or religious establish¬ 
ments in Bengal, Behar and Orissa were fuuntled by Bengali 
Brdhmanas and Kdyasthas who were disciples and folioweis of 
Chaitanya the great founder of Vaishnavism in Bengal. 

There are religious establishments called Maths or Sutras, 
especially those belonging to the Yaishnavas of which the 
Mohunta or head may marry, or rather may live with his wifo^ 
while holding that office It should however be observed that 
marriage is not a disqualification in any case. A married man 
renouncing the world and adopting a holy order may become 
a Sannydsi and then he may become the head of a monastery 
of ascetics or monks. 

Sattras are religious and charitable establishments like 
mutts, the distinctive idea conveyed by the term being the dis¬ 
tribution of food and drink. These are invariably founded in 
holy places such as Benares. The primary meaning of the 
' word Saf-tra is. Protector of Existence. The charitable 
institutions affording food and shelter to travellers, religious 
mendicants and pilgrims were absolutely necessary in this coun¬ 
try wh.ere Hotels were unknown. 

Property of Maths.— -The property belonging to these ninths 
is regarded as Dehutter belonging to the deity established^ by 
the founder. The trustee or manager is called Mohunt, Seba- 
yet, Sevak, Adhikdri, Paricharak, Dharma-karta, or the like. 

With respect to the property of the generality of Maitams, 
the Madras High Court observes,—“ The property is in fact 
attached to the office (of the head of the institution) and passes 
by inheritance to no one who does not fill the Office. It is in a 
certain sense trust property, it is devoted to the maintenance 
of the establishment, but the superior has large dominion over 

and is not accountable for its management nor foB -the 
53 Ixpenditure of the income, provided he does not apply it to any 
purpose other than what may fairly be regarded as in further¬ 
ance of thfe objects of the institution. Acting for the whole 
institution he may contract debts for purposes connected with 
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his MsjtUavi, and dubih so coiiti acted might he looovoi’ed from 
the Mattam property and would devohe as a liability on ?lis* 
successor to the extent of the assets received by him ” Their 
Lordships add that there may be matfams of which the pro- 
})erty may be held on different conditions and subject to dif¬ 
ferent incidents I L K , 2 M., 171); 10 M , 375. It has been, 
held in the later case that a de])t incuri ed by the head of a 
Mutt is not binding upon his successor, unless it w as necesaary 
t(n the maintenance of the Mutt I L R , 27 M., 42G. 

A ilistinction is drawn by the Madras High Court between 
Tcmjdes and the aforesaid Mutts, in the former of wliich the 
endowed ]>ioperties au* deemed vested in the presiding God 
treated as a juristic person, the management being vested in 
a tiustee ; while the ])ro])erty of a Mutt is vested in the head 
cof the institution as holder of the office as a corporation sole • 
he may be appointed also a trustee of a temple or J)eva- 
sthanam audits endowed jiropcity, as when such an endowment 
is attached to a Mutt, then he is bound to apply the entire 
income to the puijioses of the temple and would be account¬ 
able as trustee: I.L.R., 27 M., 435 ; 28 B., 215. 

Three descriptions of endowed property. —Thus we have to 
consider the incidents and conditions of three descriptions of 
pi‘o})erty. (1) Property of a temple or Deva-sthanam which 
IS vested in the ideal juridical or juristic person, ik , the God 
to which it is dedicated, of which the sebait is a mere manager 
and ti’ustee who is to car ry out the specific purposes of the 
endowment, i.e , the daily worship and the periodical ceremo¬ 
nies and festivals, —pui'poses defined and settled by usage and 
custom, (2) Property of mattams which is vested in the pre¬ 
ceptor or head of the institution, as a corporation sole, who has 
at his diHl>osal the income derived from the endowments of the 
mutl well as from money-offerings of its disciples and 
followers; the large surplus of which left after carrying out 
the defined and specific but limited pur|>osea of t&%lutt 
requiring the exjiendituie of a small part of the income, may 
be expended by hini, at his w ill and pleasure, it being his *moral 
obligation to devote" the surplus to the religious ancf charitable 
objects and in the encouragement and jiromotion of religious 
Ipanilug, as he is expected to do; (but see 34 I.A, 78 = 30 
138, and p 488 infra) : (3) Property held by a Mutt or othi^ * 
chantable institution as a judicial person and managed by its 
head sm a trustee; thuiL it is observed by the Chief Justice of 
Bombay,—** A math, like au idol, is in Hindu law a jncMoial 
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persona capable of acquiring, holding and vindicating legal 
rij^its, though of necessity it can only act in relation to those 
rights through the medium of some human agency”; Bahajirao 
V. Laxmandas, T.L.R., 28 B., 215, 223. 

Temples are oftener than not condnned with Mutts or 
Asylums of ascetics f(»r religious instruction, and other persons, 
and with other charitable institutions, as is clear fnnn the oriofi- 
nal texts cited above. 

The personal property of tlie head as well as of other 
members of a Mutt is also to be taken into consideration, as 
distinguished from the endowments, 

Qod & Mutt owner, Manager, Trustee, Debt & Alienation. —It 
has already been shown that amongst Hijidus of the ])rcsent 
day, Dharma^ ^.e., religious duty or jwt is identical vith ehai-ity ; 
and charitable institutions established by orth(»dox Ifindus are, 
invariablv connected with Images of (lods consecrated t‘ither 
by themselves or by their ancestors. The projierty int(‘n(le<l 
for charitable purposes is formally dedicated to the Deity by a 
deeil of endowment containing directions for the apjdication of 
the income to r(*ligious and cliaritable ])ur])oses which are s])e- 
cified or indicated. The property is v(*st<‘d in tin* (ilod deemed 
to be a Juridical or Juristic person, and as such ca])able of bold¬ 
ing property ^ and this ap])ears to be the true legal view w hen 
the dedication is of the eonqJetest kind; 2 I.A., 145; ,31 
•I. A., 203. 

“ It is only in an ideal sense that property can be said to 
belong to an idol; and the ])ossession and management of it, 
must ill the nature of things be entrusted to some jierson as 
Sevait, or manager: 2 I.A., 145, 152. And this carries with 
it the right to bring whatever suits are necessary foi* the pro¬ 
tection of the ]jro})erty, every such right of suit is vested in 
the Sevait, not in the idol” : 31 I.A., 203, 210. 

‘‘It would seem to follow that the person so entrusted must 
of necessity be empowered to <lo w hatever may bo r(‘(|ulred Ibi- 
the service of the i<iol, and for the benefit and ])reservation of 


its propert}^ at least to as great a 
an infant heir.” 2 I. A., 152. 


degree as the manager of 


Thus, “notwithstanding that, property dedicated to reli¬ 
gious purposes is, as a rule, inalienable, it is coinjietent for* the 
Sevait, in the ca^iacity as sevait and manager of the estate to 
mour debts and borrow money for the proper expenses of keep¬ 
ing up the' religious worship, **i'epairing the temples or .other 
posaessioiH of the Idol, defenaing hostile litigious attacks, and- 


^ 1 . 
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other like objects. The power, however, to incur such debts 
must be measured by the existing necessity for incurring thenf” r 
2 LA., 151. 

The above observations with respect to a God apply also 
to a Math deemed a Juridical person for holding property. 
And “ when property is vested in a Math, then litigation in 
respect of it has ordinarily to be conducted by, and in the 
name of, the manager, not because the legal property is in the 
manager, but it is the established practice that the suit w’ould 
be brought in that form. And tlie manager has in relation to 
such a suit a distinct capacity : he is therein stranger to him¬ 
self in the personal and private capacity in a Court of Law” : 
IL.R., 28 B., 22.3. 

It is, however, worthy of special remark, that the Sevait 
, of a religious and charitable institution is bound to keep the 
expenditure within the income left after setting apart out of 
it what is sufficient for meeting .the necessary occasional 
expenses. And if debts have to be contracted for an unex¬ 
pected necessity, the same ought to be paid off by savings from 
the income, secured by means of reduction of the scale of 
expenses; for, the expenses of worship may be reduced to a 
nominal figure, and the expenses for charities admit of reduc¬ 
tion and even of temporary susf)ension, so that the corpus of 
the endowed property may be saved and the institution main¬ 
tained. The corpus must not be transferred, and the necessity*' 
ought to be met, if possible, by pledging the revenue only, or 
by unsecured debts, to be paid off, by reduction of expenditure : 
I*L.R., 27 M., 465, 472-3. 

The managers of these endowments are deemed to be in the 
position of trustees as regards their property in all cases without 
exception, and in the position of holders of an office or dignity as 
regards their services and duties: (33 LA., 145 = 20 M., 283). 
The distinction drawn by the Madras High Court in favour of the 
. head or preceptor of Mattam, seems to owe its origin to the false 
analogy of a Corporation sole. Assuming that the defined and 
specified purposes of a Mutt are very limited, and that U large 
part of the income derived from the endowments and the 
money-offerings of disciples, is at the disposal of the head of 
th0 Mutt, which he is expected to spend, at his will and plea¬ 
sure, on objects of religious charity and in the encouragement* 
and promotion of religious learning, it is difficult to under- 
stana. why his obligation to dd^ote the surplus income to such 
religious and charit^le objects should be dhe/iu nature 
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only of jvfi imperfect or moral obligation resting in his conscience 
regulated only by the force of public opinion, and he is in 
no way, whether as a trustee or otherwise, accountable for it 
in law : VtJyapu'^'na v. Vidymddhi, I.L.R., 27 M., 455. Tlie 
inonej’-ofFering, if made to himself personally, may belong to 
him absolutely, but if he is expected by the donor, to spend the 
surplus income of the endowment, for charitable and educational 
purposes, then although he may bo at liberty to choose any 
one or more of those purposes, on which he may spend the 
whole of the surplus, yet he must be hehl to be under legal 
obligation to fulfil the expectation. A Hindu granting and 
entrusting to a pious man, property as an endowment for reli¬ 
gious and charitable purposes, cannot be presumed to give him 
the general power of appointing the income or the surplus 
income of the endowed property to any object he pleases, but, 
must be taken to grant him the special power of appointing 
the surplus, if any, left after carrying out the defined and spe¬ 
cified purposes, to objects ejnsdem yeneris, in other words, to 
“objects of religious charity and in the encouragement and 
promotion of ivligious learning,”—and to intend that ho must 
whether as a trustee or otherwise, be accountable in law for 
the due exercise of the power. Accordingly it is held by the 
Privy Council that the surplus income should be invested for 
the benefit of the Mutt or temple, and the Court may be moved 
•for a settling scheme for its protection and expenditure: 
Pmyag v. Tirumal, 34 I.A., 78 = 30 M., 138. 

, The conclusion to which we come, is, that the sebalt has no 
legal property which in contemplation of law belongs to the 
God, or Math or religious and charitable establishments, but 
he has only the title of manager of the endowment. He can¬ 
not alienate the endowed property but can create derivative 
tenures if beneficial to the estate : M. R. Shehessuri v. Mathoora, 
13M.IA., 270. But in the absence of legal necessity, he 
cannot grant a permanent Mokarari lease; though the rent, 
fixed was adequate at the time, it would be a Imeach of duty 
in the* trustee to deprive the endowment of the benefit of 
enhancement of rent, and the lease cannot enure beyond the 
grantor’s life : Ahhiram v. Shyama, 14 W.N., 1** I.L.R., 36 C., 
1003. His powers are similar in some respects to those*of a 
inanager of an infant’s estate : 2 I. A, 145. The principles of 
Hamoman Pevsad^ Pandey's case apply to transfers made by 
him : 24 C., 77. He ihay transfer for legal necjessity 

which, in this connection, ineans the preservation of the estate. 
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kljepiiig up tlie worship, defending litigation, repairs of the 
temple and other property, restoration of the image, and So* 
forth: IL.R., 22 C., 989; 23 W.R., 393. But as already 
obiisrved, the corpus must not be allowed lo be transferred, when 
the necessity can be met by other arrangements : 27 M., 472-3. 

A trustee of a religions institution has no power lo alter the 
purpose for which it was founded; accordingly it has been held 
that he cannot permit a temple dedicated to the worship of the 
God Siva, to be .entered into for worship by a low caste who 
originally used to manufacture spirituous liquor from the juice 
of palmyra palm, ajid was on that account excluded from the 
temple by custom : Sankara v. Raja, 35 LA., 178. 

Succession to managership of Mutts.—The rule of succes- ‘ 
sion to the office of Mohunt or a head of a Mutt is founded and 
.moulded on the above text of Ydjnavalkya (Text No. 24) which 
provitles that a virtuous pupil, a religious brother residing 
together, and the preceptor, are respectively successors to the 
property left by an ascetic (YtUi), a hermit (Vana-prantha) 
and a life-long (Rralimachari). These latter were all 

Sannydsis, the di.stinction being due to the different circum¬ 
stances under which they had become so. If the distinction be 
throwp out of consideration, then the succession of a chela, a 
guruhhai, and a guru resembles the succession of a pupil, a 
religious brother and the preceptor to the property of the said 
persons. 

If a Sanmjdsi attached to a Mutt, other than the Mohunt, 
dies leaving property it would go to his Chela, Guru or Guru¬ 
hhai, on the analogy of the said text, as well as, on the ana- 
logy of succession of son, father and brother, a chela or adopted 
pupil is alike to an adopted son ; the spiritual relationship is 
substituted for the natural one. 

The succession to the office is moulded on the same analogj^ 
the is primarily entitled, but his succession is regulated by 
the usage of the math: 7 W.N., 145. In some cases the pre¬ 
sent mohunt is considered to have the power of nominating one 
of his chelas or of his fellow-disciples or gitim-hhais as his suc¬ 
cessor, the choice often falls on his own relation, if any, amongst 
thern. In others, the successor is elected by the neighbouring 
moJmnts, or selected by the ruling power from amot^st the* 
ch^llfit^ of the deceased mohunt. In some, again, the office de-o 
vofves on the senior chela of the last mohunt The particular 
usage, is to be proved in each case: (11 Moore 405). Acoo^- 
ing to |)|i© usage of some Mutts, either nomination bj^ the lat0 
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Muhunt,•or election by neighbouring Mobunts, is necessary for 
•th<5 succession of a Chela: I.L.R., 1 A., 539. 

There is however, a distinction between the succession of a 
* clieUi to the estate of his G>v'u, and his succession to the trustee¬ 
ship of the property of a Mutt, of which the Guru, was the 
Mohunt or Superior, and as such used to exercise authority 
over the congregation of Sanvydsis. The successor should be 
a perso'i who must command respect of all the members of the 
establishment. Hence his qualitication for becoming the head, 
should be evidenced either by the nomination of the late 
Mohunt, or by election by members of the fraternity or neigh¬ 
bouring Mohunts of the same sect, or by both. Tlie chela 
would be entitled if not disqualified. But the chela being the 
heir to his garu'a personal property, neither nomination nor 
election can affect his right of succession. 

An ascetic being a mere life-tenant cannot alter the succes¬ 
sion to the trust by an act of his own : 7 W.N., 145, 148. 

A decree properly obtained against a Sebait or head of a 
Mutt is binding on his successor, and may operate as res 
judicata: I.L.Ii., 29 M., 553; linja v. Basa}ita, 9 L J., 597. 

Private and Public Endowments. —Endowments are either 
public or private. In the former the public is interested, and 
m the latter certain definite persons only are interested. When 
property is dedicated to charitable, educational or religious uses, 
Hor the benefit of an indeterminate body of persons, the endow¬ 
ment is a public one ; and when [)roperty is set apart for the 
worship of a deity of a j)articular family, in which no outsider 
is inte'ested, the endowment is a private one. A math or 
mohunti is a public endowment. 

The distinction between private and public endowment is 
an important one; for it has been held by the Privy Council 
that “ in the case of a family idol, the con.sensus of the whole 
family might give the estate another direction ”—[Komoar 
■ I'i^orga v. Ram, I.L.K., 2 C., JfSl : Govinda v. Dehendra, 
12 W.N., 98); for instance, if all the members of the family 
reuQunfje Hinduism and choose to throw the family god into 
the waters , of the Ganges, and the.rnselves enjoy its pro¬ 
perty, no outsider can raise any objection, the endowment being 
a private one, the public is not interested. The gift of su»h a 
god and its property, lias been held valid : I.L.R., 17 C., 557. 

The above observation of the Judicial Commit|^e is liable 
to be misc^strued: the term “whole family” must mean all 
male and female relations of the founder of the private endow- ^ 
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ment, who are interested in maintaining the worship ai^d there¬ 
by preventing the evil effect arising from non-worship of tUe , 
God, to the founder who dedicated the property for conducting 
the worship, with the view that he might not incur sin should 
the God consecrated by him be not worshipped for want of 
funds. It follows, therefore, that his descendants otlier than 
those who as his heirs are in charge of the property, are inter¬ 
ested in maintaining the worship, and are entitled to prevent 
breach of ttust by the latter, so detrimental to the founder s 
spiritual welfare. 

Religious endowment always public ? -*This distinction, how¬ 
ever, appears to be contrary to the true intent of the Hindu 
law of endowment; according to the principles of which, a 
trust for the worship of a consecrated image of God is to be 
regarded, as one crea'ted for public charitable purposes; Muno- 
har v. Lakhmi, I.L.K., 12 B., 247. The distinction seems to 
be borrowed from English law ; but the Hindu law, unlike the 
English law, makes no distinction between the religious endow¬ 
ments, on the ground of such as are established for the worship 
of a household deity, being assumed to be a private one, and 
not intended for the benefit of the public: every image when 
originally consecrated must have been a household deity, but 
in no case is an outsider prevented to worship what is called a 
family god, if he wishes; and it would be contrary to religion 
and usage, and deemed sinful to do so: Riqxi v. Kri.shnaji.- 
I.L.R., 0 B., 169. Every religious endowment is beneficial 
to the Hindu community in a religious point of view, and it 
benefits at least the officiating priest in a secular point of 
view—who must be a Brahmana deemed to be a public servant 
according to the organisation of Hindu society, holding, as he 
does, the office of a religious instructor of the Hindus*: 
Bhupati V. Ram, 14 W.N., 18, 22. 

Images. —The images worshipped by the Hindus are visible 
symbols representing some fbrm of the attribute of God cou- 
ternplated as having one only of His threefold attributes, upon 
which is based the Hindu idea of Trinity, namely, G<^)d the 
Creator, God the Preserver, and God the Destroyer, the same 
perhaps, as God the Father, God the Son, and God the Holy 
Ghost. 

The images may be made of any of the substances men-^ 
tioned in the Texts Nos. 4-G. 

The object of worship is not the image, but the God believed 
to be ‘manifest in the image for the benefit of the vitorshippers 
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who caiyiot conceive, or think of, the Deity, without the aid of 

• aiperceptible form on which lie may fix his mind and concen¬ 
trate attention, for the purpose of meditation. The lump of 
metal, stone, wood or clay forming the image is not tlie God, 
but the invisilde personified Deity manifesting itself to the 
devotees by means of the image, is the (iod to a Hindu. 

When an image has once been consecrated witli appropriate 
ceremony, it must be worshipped, and it cannot be replaced by 
another image, unless it has become unfit for woi'ship by rea¬ 
son of any of the grounds stated in the Text No. 7 : (7 U.L.K., 
278). If the image is cracked, broken, mutilated, or lo.^st it may 
be substituted by a new one duly consecrated. Fresh consecra¬ 
tion or sul)stitution is also necessary, if the image be polluted 
in any way. Removal from the temple, amounts to pollution 
in the case of an image of Siva only in some cases. A new^ 
image cannot be substituted when the oiiginal one is free from 
any defect of the kind mentioned. N(.)r can the old image bo 
replaced by a new one, by reason of the occurrence of any 
defect therein, such as cracking, when it is an ancient image 
believed to have been established by a god, or by a saint, or by 
ail Asura, or by a remote ancestor of a family, or when its ori¬ 
gin is unknown. Nor is a new image nc.'cessary if it (^an be 
restored by rejoining its broken ])arts t(»goth(*r, as when the 
.same is made of metal, and a linih is severed. See Texts 

• Nos. 7-10. When an image is to l)e re])laced by a new one, it 
must be done as soon as jio.ssible ; for the damaged image cea.ses 
to be the al)odc of (j!od, and cannot be w<irshipj)ed, in those cases 
in which substitution of a new image is necessary: Texts Nos. 7-8. 

It should be observed that the destruction of an image 
does not destroy the endowment; Puma v. (jr 02 K(l, 8 L. J., 8G9. 

Invisible spirih not material image, Juridical Person.- When 
a Hindu dedicates property for the worship of the Deity by 
means of an image, which is directed to be set up and consecrate<l. 
tlie property is by a legal fiction deemed to be vested in a Juri¬ 
dical, JurLstic or Judicial (28 B., 223) person. The God which is 
believed to be manifested in the (;onse(!rated image ought to be 
deemed the fictional person holding the jjroperty. The matei’ial 
image is merely a means of worshipping the God. The con- 
.secrated image is the body, of which the invisible spirit is the 
^soul. The consecrated image cannot, apart from the spirit, be 
regarded as.forming the Juridical person; for when it becomes 
damaged and unfit for worship, and is to be rej>laced by another 
image, it must cease to be the Juridical }>erHon. Wher.e shall 
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the property remain during the interval between thopdate.^ of 
the damage and of the roHtoratien, excoi)t in the invisible Ddty * 
for the worship of which the })roperty was dedicated ? 

But a difterent view has been unwarrantably deduced from 
the following observations of the Court in a case in which the 
present question was not in issue at all,—“ We believe that 
according to Hindu notions when an idol has once been, so to 
say, consecrated by the a]>propriate ceremony performed, and 
Muntra pronounced, the deity of wljich the idol is the visible 
image, resides in it, and not in any substituted image, and the 
idol, so spiritualised, becoines what has been tenned a juridical 
person. . It docs not by any means follow that because the idol 
now in question has passed into the ])ossession of the defendant, 
together with the property dedicated to it, it has thereby fallen 
rintc) the condition of a lost or bi’ohcn idol which, by Hindu 
Law, may be replaced.” 7 C.L.K., 278, 280-1. 

In this case the ])roperty was dedicated for the worship (jf 
the God Vishnu by means of a consecrated imago; the image 
originally consecrated for worship and the property were both 
sold ill execution of a money-decree against the Hebayet; the 
})urchaser brought the image to his house and ciontinued to 
conduct its worship; after some time the Sebayet’s son conse¬ 
crated another image and instituted the suit to recover the 
]>roporty, but not the image originally consecrated. It was 
contended on his behalf that the removal of the first image 
from its original temple destroyed its sanctity, and justified its 
rejdacement by the second image, and that at any rate the pro- 
^perty should he appropriated to the worship of the second 
image also. The first (iontention was held untenable, and with 
it the second c(mtention also necessarily fell to the ground. 
No secondTmage can be set up when the existing image con¬ 
tinues Jfit^for worship, the Deity being intended by the founder 
to be worshipped by moans of only one image, and not simul¬ 
taneously by two. 

There is nothing in the above observations from which it can 
be inferred that the consecrated image which is the visible^ spiri¬ 
tualised symbol of the Deity, and not the. Deity itself, is the 
Juridical persdn holding the property; that was not the imes- 
tion fot consideration by the Court. On the contrary, it follows • 
from the very fact that a consecrated image must be replaced • 
by another, under certain circumstances,—that it is the Deity, 
and nyfc the ima^e, in which the property must be held to be 
"y^ed as the juridical person. 
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But iievertheless from the above observations it has been 
•coficluded that the consecrated image is the deity and juridical 
person capable of holding property, and it has been held that a 
bequest to a god to be established and consecrated by the exe¬ 
cutor after the testator’s death is void, as being a gift to a 
person not in existence at the testator’s dcatii, according to the 
Tagore case : I.L.R, 2.5 Q, 405 ; 29 C., 260 ; .‘10 C., 521. 

There seems to be a misapprehension and misconception of 
the ideas and intention of the Hindus making gifts of pro¬ 
perty for religious purposes to be carried out by the consecration 
of an image. These rulings appear to be based on the assump¬ 
tion that the gift is made to the material image to be esta¬ 
blished after tlie donor’s death ; whereas in reality such gifts are 
made to please the invisible Heity believed to reside in, and spiri¬ 
tualise, the consecrated image ; properly speaking, no gift can bo« 
made to the Deity; for, how can a man make a gift of pro¬ 
perty to the (jrod who has created him and the property which 
by an illusion or delusion he thinks himself to be the owner of, 
for a few days ^ Neither the invisible spirit nor the consecrated 
image can be deemed to become owner of property, by gift of 
property made to worship them : 14 W.N., 18, 37 . Besides, it 
seems to be oveilooked that the rules against perpetuity and 
remoteness do not apj)l\" to gifts for religious and charitable 
})urposes. This is expressly stated in the Transfer of Property 
•Act, Section 17, with respect to gifts vtfei' riros ; and the same 
principle is applicable to gifts by wills which are deemed as 
gifts on the last moment of the lives c f Hindus: Parhati 
V. Ran:, LL.ll,, 31 0., 895. 

The validity of such gifts had all along been recognised, as 
appears from the following cases, namely, 1 Knapp 245; 

8 M.I.A., 60; G LA., 182; I.L.R., 9 B., 491; and I.L.B., 
14 C., 222 ; which are noticed. It is doubtful whether it is 
a legitimate and proper use of what is a mere fiction for 
eitplaining certain legal incidents. The dedicated property 
may ks well be deemed vested in the Sebayet as trustee; tlie 
donor hever declares the person in whom the property is to be 
vested; all that he intends is, that the rents and profits of the 
dedica^tod property must be appropriated to the worship. The 
fiction is introduced by lawyers nnd judges for convenience,*but 
U is not absolutely necessary that the property must be 
deem^as vested in the Deity or in a fictional person. Besides, 
the ideai-^that their Gods are deemed born like human beings,— 
ie. most repugnant and abhorrent to Hindus who have know^ 
Wge their Shastras. 
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The difficulty has now been removed by the decieion of a 
Full Bench of the Calcutta High Court, holding that wher^a* 
testator directed his executor’s and trustees to spend the sur¬ 
plus income of his estate, left after certain payments, in the 
\vorshi[> of the Goddess Kali after having consecrated an 
image of the Goddess,—the gift was perfectly valid, the 
])rinciple of the Tagore case being inapplicable to such gifts ; 
for neither the consecrated immage nor the Deit}’^ manifested 
in it can become owner of property according to Hindu law : 
B’iiipili V. Itam Lai, 14 W.N., 18. 

Family Gods and Dedicaiion. —Every respectable Hindu 
family has its familj^'god. In most cases there is no property 
dedicated to it; the worship is voluntarily conducted by the 
descendants of the founder. If any member refu.ses to bear the 
r expanses of his pdla or turn of worship, in such a case it has 
been held that he cannot be compelled to do so, the obligation 
being a moral one : 5 W.R., 29. 

Iti some cases, the worj^hip of an idol is made a charge upon 
certain proj)erty that is not entirely dedicated. Such property 
is heritable and transferable, subject to tln^ charge (I.L.K., 

5 C., 438 = fi I, A., 182). But the more fact that the rents of 
a property have been applied fur a considerable period to the 
worship of a god, is not sufficient proof of dedication : I.L.B., 

2 C, 341. 

When any property is entirely dedicated for the worship of' 
a Deity and no person has an}^ bonoticial interest in the pro¬ 
perty, it becomes absolute or com[)lete Dehnttcr. An endow¬ 
ment of property for religious and charitable purposes may be 
absolute and complete, subject to payment of temporary charges, 
and subject to a jirovision for remuneration of tlie trustee; in 
such .cases, the corpus cannot, in whole or part, be liable to 
attachment for the trustee’.'! personal debt, by reason of the 
surplus left after due performance of the trusts, being held by 
him for his own benetit as remuneration : Bishen v. Nadtr, 
I.L R., 15 C., 329. An endowment for religious and charitable 
purposes may be created by a will to take effect after the deter¬ 
mination of a life-estate : (lohind v. Gomli, 30 A., 288. It has 
been held that the mere execution of a document dedi/;ating 
property to a family god, is not dedication in the absence of any 
act following it, showing that the executant did divest himself 
of the property;— Watson w Ram, I.L.R., 18 C., 10. 

'It should be observed that in order to constitute any pro¬ 
perty De}>uUer^ it is necessary to prove that the property was 



tjH. XIV. 1 REMOVAL AND APPOINTMENT OP TRUSTEE. 497 

dedicated, and that the rents and profits of the same have all 
*alhng been appropriated to the worship: 8 W.R., 4:5; 2 Hay 490. 
The treatment of the property by the d<mor and his suoceasors 
is the te.st whether tlie e»idowment is real and hona Jid<\ or 
nominal and colourable, made for defraudinj^ creditors : 8 W.R., 
142 ; 4 W.N., 405. In the absence of proof of dedication, mere 
appropriatioii for some time, of a portion of the profits to the 
worship (18 W.R., 399), or the release of the land by Govern¬ 
ment on the ground of such appropriation (21 W.R., 305,) or 
mere purchase of the property in the name of the God (llW.R., 
13, affirmed, 20 W.R., 95), or the mere execution of a deed of 
dedication (18 C., 10), is not sufficient prot^f of dedication. 

Tlie powers of a manager of the property dedicated abso¬ 
lutely for the worship of a family^ God are the same as tho.se 
of the manager of the property of a mutt, already dealt with.* 
In a recent case (I.L.'R., 27 M., 405, 472-3) the law on the 
subject is explained as follows,—‘‘According to Indian common 
law relating to Hindu religious institutions .such as the pre.sent, 
the landed endowments thereof are inalienable. Though proper 
derivative tenures conformable to custom ma}^ be created with 
reference to such endowments ; but they cannot be transferred 
by way of permanent lea.se at a fixed rent, nor can they be sold 
or mortgaged. The revenue thereof may alotje be pledged f)r 
the nece.ssities of the institutions. Mahararipp ShiheMSouvpc 
^Dehia v. Mothooranatk Acharjo (13 M. I.A., 270), ISavayan v. 
Chintamaii, (l.L.R, 5 B., 393), and Collpplor of Thana v. Ilari 
Sitarani (I.L.R., C B., 546, 552), are direct authorities in sup¬ 
port 01 this statement of the law. Nor do I think that Pra- 
mnna Kumftvi Dehya v. Golahchand Ikihoo (2 I.A., 145) is to 
be,understood as recognising any wider powers in the managers 
of such institutions.” Then their Lordships go on to observe 
that the necessary expenses can, and should, be fully met from 
the income of the endowments, by reducing, if necessary, the 
sfiale thereof, as has already been stated: ante p. 488. In fact 
no valid endowment can bex5reated by an instrument whereby 
the power of alienation is vested in the so-called sebayet: 

9 W.N., 154. 

Removal and appointment of trustee —If a sehait or trustee 
a public endowment becomes ^guilty of a breach of trusf, the 
•Advocate-General or with his written consent two or more 
persons directly interested in such trust, may institute a suit 
in the Higti Court or the District Count for the remdval jof the 
trustee according to iSectiOn 539 of the Civil Procedure Code. 

fi) 



498 


HOLT OROLRS AND KNDOWMENT. 


[CH. XIV? 

c 

y 

Like the Courts of Equity in England the Civil Courts in 
India have jurisdiction over trusts so as to settle schemes <' 
(80 M., 138), or to deal with managers of public Hindu temples 
and charities, and members of committees, remove them from 
their position as managers or members, appoint a committee to 
supervise and control managers, and appoint a new manager 
or memlier. A manager mistaking his true legal position and 
arrogating to himself the position of owner, is not liable to be 
removed by reason only of such error of judgment: T.L.Ii., 
‘21 B., 556 ; 22 B,, 493 ; 22 M., 361. 

Section 14 of Act XX of 1863, however, provides that any 
interested person may bring a suit in the District Court against 
a trustee guilty of misfeasance or neglect of duty or breach of 
trust, for the specific performance of any act, or for damage, or 
afor the removal of the trustee. But it is necessary that the 
plaintift*, before he brings such a suit,'should obtain the leave 
of the District Judge, by presenting a preliminaiy application. 

But section 14 does notappl}" to a Committee aj)pointed 
under Act XX of 1863, who maj", therefore sue without pre¬ 
vious leave, their manager or superintendent for damages for 
misappropriation, and for injunction, (I.L.R., 9 C., 133); thej^ 
may dismiss or suspend the superintendent for good and suffi¬ 
cient cause; (3 M.H.C., 334 ; l.L.R., 21 M., 179) ; or join any 
other person with the manager who must obey : I.L.K,, 6 M., 
58; 17 M., 212. Nor does that Sectioii,apply to a suit ly a 
trustee against an ex-trustee : I.L.R., 6 M., 54. 

It has been held that Act XX of 1863 applies to endow¬ 
ments to which the provisions of Reg. XIX of 1810 were 
applicable. All religious establishments, for the maintenance 
of which, land had been granted either by the Government or 
by individuals, were subject to that Regulation, whether or 
not the Board of Revenue took them under its management: 
I.L.R., 7 C., 767 ; 9 C.L.R., 433, In the latter case the endow¬ 
ment'was created subsequently to 1810 A.D. 

The provisions of the Indian Trust Act do not apply to 
Hindu charitable trusts: I.L.R., 28 M., 517. But it has been 
held by the Calcutta High Court that that Act is applicable 
to a trust jn which the settler, the trustees and the cesti^^ qxie 
tx'usient are all Hindus, provided such trust does not violate 
any provisions of Hindu law : I.L.R., 32 C., 143. * 

Act XX of 1868 does not apply to private deities: Protap 
V. Brojo, I.L.B., 19 C,, 275 ; 14 M., 1. But the trustees of 
private endowments are equally with those of; public ones, 
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subject lo the jurisdiction of the courts, arid are liable to be 
#rotn()ved for misconduct. 

Succession of sebayet of private endowment. —The donor or 
founder and his descendants have the right to appoint the 
manager or Sebait (I.L.R., 29 A., GG3), and to direct the mode 
of succession to the oftice of the Sebait. If the deed of 
endowment is not forthcoming, or contains no such direction, 
the devolution of the trust depends upon the usages of 
such institution, if any ; Blimfoban v. Ram, I.L.R., 22 C., 843. 
In the' absence of any evidence that there lias been .some 
usage, course of dealing or some circumstances U) show 
a different mode of devolution, it passes to the heirs of 
the donor or founder where the Sebayetship has not been 
otherwise disposed of: I.L.H., o C., 228 ; 17 C., 3 = IG I.A., 1.37 
A person may be appointed sebait with a power of appoint¬ 
ing his successor; if he dies without exercising the power,* 
the office reverts to the donor or his heirs, and so also when 
the succo.ssion directed by him fails: 13 W.K., 39G; I.L.K., 
12 C., 375; 25 C., 354; 29 0., 71G; 18 A, 227. If there bo no 
reliable evidence iis to the foundation of a religious endowment, 
or as to its terms of conditions; the legal inference is that the 
title to the property, or to the management atid control of the 
pro[)erty follows the line of inheritance from the founder: 
31 I.xY., 203= 32 C., 129 -= 8 W.N., 809. Trusteeship with power 
•to appoint a successor is an estate recognized by law, and 
may be pre.scribed for; and the as.signment of trustee.ship 
by one Incoming trustee by [»re.scri{)tion, to a person entitled 
to be ‘^ebait according to the founder’s rule,—is valid by way 
of an exception to the general ride against transfer of trustee¬ 
ship : I.L.K., 24 M., 219, 

When a Mitakshara joint family is the Sebait of an endow¬ 
ment, a male member becomes entitled to be a Sebait from birth, 
and may call into question an improper alienation by his father 
anid uncle : Ram v. Ram, I.L.R, 33 C., 507. But the senior 
member is entitled to exercise the right of management until 
partition, before which the other members cannot claim to 
exercise the right by rotation : I.L.R., 32 M., 1G7. 

Alienation (f sebayet’s rights. —The office is not .saleable, 
•I.L.^ft., 4 M., 391; 16 M., 146. li has been held by the Judi¬ 
cial Committee that an assignment of the right of management 
in beyond the legal competence of a trustee under the common 
law of Indi|, and that the assignment being of a trusteeship 
for the pecuniary advantage of.the trustee, cannot be validated . 
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by any proof of custom : 4 I. A., 76, In another case it was 
held that the sale of the right of management and ot the 
dowed property was null and void, in the absence of a custom 
allowing them : 27 I.A., GO. Nor is it divisible where there 
are more trustees than one, inasmuch as they hold as joint- 
tenants: I.L.R., 19 A., 428. But if they have a pecuniary 
interest such as a right to the votive offerings, then they may 
come to a (ya«**^|mrtition, i.e., to an arrangement whereby each 
of the Sehayets may, by turns, become the sole manager for a de¬ 
finite term; 19 W.R., 28; I.L.K., 13 B., 548; 22 W.R,, 437. 

Although the Sehayet'n right to worship or to surplus pro¬ 
fits is not transferable to a stranger (3 W.R., 152), nor in exe¬ 
cution of a decree against him, (7 W.R., 266 ; 15 W.R., 389), 
still the same may be transferred to a co-Sebayet or to one who 
is the next in the line of succession (LL.R., 6 B., 298), so that 
‘ the succession may be deemed to be accelerated ; hence it has 
been held that a transfer to one only of three persons entitled to 
become the next SehayeU is not valid : I.L.R,, 15 M., 183. 

There seems to be a conflict of decisions on the subject (»f 
the transfer of the ^ibaiti right to a eo-sebait or to ofie next 
in succession. But they may be reconciled thus :—if tlie 
transfer be for the benefit of the endowment, then it is valid ; 
accordingly a transfer inter vivos of a turn of worship to a 
co-sebait is held to be justified in the special circum¬ 
stances of the case, {Nirad v. Siba, I.L.U., 36 C., 975=* 13. 
W.N., 1084), and a family arrangement for conducting the 
worship by turns, as well as the delegation of their turns by 
some to other co-sebaits, is held valid, the scheme being one 
made for the due execution of the functions of the office, by 
the concurrence of all the interested parties competent to cflcct 
it: Ham v. Mum, I.L.R., 29 M., 283. On the other hand 
the office of sebait has been held inalienable by Will, in the 
absence of any local usage, family custom, necessity, or clear 
benefit, {Raj v. Oop, 35 C., 226 = 12 W.N., 323), or by transfer 
inter vivos, even to a co-sebait or to one next in succession : 
(jrovinda v. Devendra, 12 W.N., 98. 

Limitation.- -'When an alienation of the office or of the 
endowed property has been illegally made, it may be set aside 
by &co-Sebayet or by one entitled to become the Sebayet ‘tifter^ 
the present trustee. The successive trustees form a continuing^ 
representation of the God’s property (9 L.J., 597), but they,.' 
liRve riot successive life-estates, so that no new. cai^e of action 
can arise after the death of \he vendor. Article*l34 of the 
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Limitation Act applies; there is no distinction between the 
oiiiiee and the property : 27 I. A., 69. Nor is a person precluded 
from raising the (jueston that the priestly office and its eniolu- 
nients are inalienable, because he had transferred the same : 
17 W.K., 41 ; 1 W.N., 493. 

As regards limitation, it should be considered whether 
Section 7 of the Limitation Act is not applicable to a 
suit to set aside an improper alienation, by a Sehai/el of the 
property belonging to a Hindu (lod. A Deity is regarded as a 
juridical person for the })urposeof holding property of which the 
^’c6aye^ is only a manager; the relation between him and the 
God is not that of trustee and beneficiary. As the God is 
incapable of managing his property, ho should be deemed a 
perpetual minor for the purpose of limitation. 

It has, however, been held by the Judicial Committee that 
the right of management being vested in the Sebayct, his. 
minority >vould save limitation : 31 I.A., 203. 

A suit by a Mohunt to recover possession of ejidowed 
l)roperty from a person to whom a permanent Mokrari Pottah 
had been granted by his predecessor, is not governed by Art. 
134 of Sell, ii of the Limitation Act, the words “purchased for 
a valuable consideration” being held to mean absolute transfer 
of ownership from the vendor to the purchaser for a price, 
but is governed by Section 10 of the Act : (l-i W.N., J). 

Endowment urevocable. —When the donor of an endowment 
has completely divested himself of the property dedicated, he 
cannot revoke tlie trust or derive any benefit therefrom, except 
what has been reserved ; 18 W.K., 472 : 23 W.K., 76. 

If the object of an endowment fails, and the funds cannot 
be ap[)lied to the original purpose, then according to the doc¬ 
trine of cy pres, tliey are to be a^ipropriated to an object of a 
similar character. 



CHAPTER XV. 

IMPARTIBLE ESTATES. 

f^m w II xr^:, ^I 

1. Or the eMesli brother alone may take the paternal wealth in its 
entirely ; and the others may live under him, as they lived under their 
father.—Mann, 9. 105. 

^ I i 

xrnsfft ii xr^:, £., i 

I 2. As between sons birn of wives ocpial in class, there beiiiij no 
fjronnd for distinotion, there can be no seniority in right of the mother ; 
but the seniority is ordained to be according to the birth.—Mann, 9, 125. 

Origin of impartible estates. -There are many valuable 
estates consisting of large tracts of land, the succession to which 
is not governed by the ordinary law of inheritance, prevalent in 
tlio locality, but is regulateil by the custom of primogeniture, 
according to which they are descendible to, and held b}^ a 
single member of the family at a time, the other mombors being 
entitled to maintenance only. 

The.se impartible estates appear to liave originated in tliree 
diflerent waj^s namely : - 

(1) Mo.st of them appear to have orgiginally been Rajea or 
principalities, or territories of independent chiefs or feudatories 
exercising powers of an autocrat, who have gradually been in 
course of time, reduced by the paramount power, to the posi¬ 
tion of ordinary Zemindars. 

(2) In some of them, a share of the rents and profits of the 
landea property formed the emoluments of public hereditary 
offices which could be lield by only a single member of the family, 
and so was descendible to a single heir by primogeniture. 

(3) While the rest appear to have owed their origin to 
family arrangements followed up in practice for many genera¬ 
tions, whereby it was originally agreed that the family property 
should be impartible and be held and managed for the benefit of 
the whole family, by a single member at a time, in a certain 
'order of succession, the other members being entitled' to 
maintenance only without spy power of interference with the 
management: Text No. 1. 
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According to the ancient law of the country, the ruling 
♦ power was entitled to a certain share of the produce yielded by 
every bigha of cultivated land ; for the purpose of convenience 
ill collecting the same, the country was divided into a large 
number of fiscal districts, each of which was under the charge 
of an officer of government, whose principal duty was, tc col¬ 
lect the king’s share of the produce or the land-revenue or the 
land-tax, as well as other taxe.s levied on tradesmen and the 
like. Like other occupations in India, the office of the tax- 
collectors became hereditary, and their remuneration consisted 
of a certain percentage of the net collections made by them. 
In course of time, the value of the king’s share of the produce 
collected in each of the fiscal districts became well-known, and 
these revenue-officers were required to pay a certain amount of 
money, being the apjiroximate value of the king’s .share after* 
deducting therefrom the collection charges and their own remu¬ 
neration : which amount was liable to variation owinof to cir- 
cum.stances justifying an increase or diminution thereof, and 
was fixed upon an estimate of the aggregate of the rents pay¬ 
able by the ryots or tenants, of which, after deducting the 
expenses of collecwtion, ten-elevenths were usuall}^ con.sidered as 
the right of the Government, and the remaining one-eleventh 
as the remuneration of the Malguzar or Kevenue-Collector. 

By the Permanent Settlement of 1793, these hereditary 
•tax-G(dlcctors in Bengal, Behar, and Orissa or Midnapur, were 
converted into proprietors of the fiscal districts or Pergunnahs ; 
in other words, the British Administration transferred its right 
to the king’s share of the produce of tire lands in the fiscal dis¬ 
tricts, to the hereditar}^ tax-collectors generally known by the 
name of Zemindars in Bengal, subject to the condition of pay¬ 
ing to the Government a certain amount of annual land-revenue 
declared fixed and unalterable for ever. 

According to a custom originating in considerations of 
fihancial convenience, these hereditary offices were impartible 
and descendible by primogeniture to the eldest sons of the 
holders thereof, after their death. But their character was 
changed by the Permanent Settlement, and they were conver¬ 
ted frpm offices into tenures in land. 

• While concluding the Permanent Settlement with * the 
^Zemindars, and thereby conferring proprietory right on them 
Jn Aspect of lands settled with them in perpetuit}^ the British 
Administration thought it desirable to take away the character 
of impartibility of their original status in relation to the lands, 
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of which they had been Malguzars or tax-gatherers ofil}^ and 
not proprietors. ^ 

In order that there might not be any doubt on the subject, 
llogulation XI of ITOo A.l). wa.s passed, wliich refer?* to tlie 
previous custom of impartibility, and declares that, notwith¬ 
standing the same, these newly formed estates shall be descen¬ 
dible like other descriptions of property, to ail the heirs of the 
deceased proprietor, according to the Hindu or Mahomedan law 
of inheritance, and shall be liable to partition when devolving 
on two or more heirs. 

Subsequently in the year 1800 A.D,, an exception to the 
above rule was declared by Regulation X of that year, tlie 
Preamble of which runs as follows,—“ By Regulation XI of 
1793, the estates of proprietors of land dying intestate are 
‘declared liable to be divided among heirs of the deceased, agree¬ 
ably to the Hindu or Mahomedan laws. A custom, however, 
having been found to prevail in the jungle mehals of Midnapoor 
and other districts, by which the succes.sion to landed estates 
invariably devolves to a single heir without the division of the 
propert}^ and this custom having been long establi.shed, and 
being founded in certain cireumsttinces of 4ocal convenience 
which still exist, the (lovernor-General in Council has enacted 
the following rule, to be in force in the provinces of Bengal, 
Behar and Orissa, from the date of its promulgation.” 

The rule enacted is, that the Regulation XI of 1793 shall 
not be considered to supersede or affect any established usage 
obtaining in the said places, by which succession to landed 
estates has been considered to devolve to a single heir, to the 
exclusion of other heirs of the deceased ; and in the Mehals in 
question the local custom shall bo continued in full force, and 
the Courts of Justice be guided by it in the decision of ail 
«laims to the inheritance of the estates. 

Similar in effect is Regulation XI of 1815, which declared 
that certain tributary estates in the district of Cuttack shall 
not be subject to partition according to the Hindu Jjiw, but 
shall descend entire and undivided to a single heir according to 
local and family usage. 

I^t should be observed that it is difficult now to distinguish 
between the different kinds of impartible estates as described" 
above, more especially between the principalities and the Zemin^ 
daides, by reasrm of the holders of the latter, who are 
Rajas or Mahardjis having assumed the insignia of royalty. 

But still there are good grounds for considering that the 
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impartiye estates in the Jharkhand or jungle mehals of Chota- 
Nagpur and the neighbouring districts, and the Gurjat states 
* of Orissa, were originally principalities or small states or terri¬ 
tories of independent chiefs and feudatories, who were real 
Rajas,’ and at one time used to exercise the powers of an auto¬ 
crat within their respective dominions ; some of them are still 
permitted to enjoy their former powers in certain matters, such 
as the Raja of Singbhum. 

In the jungle mehals there is a custom, according to which 
the Raja’s sons have different titles in the order of their senior¬ 
ity ; the eldest son is called the Jubaraj, the second Hekim, the 
thiT-d Bara-Thakur, the fourth Kumar or Cowar, the fifth 
Musib, and the rest Babu—a terra which is now the usual com- 
pellation in Bengali for respectable m 3n. 

The holders of these estates follow the practice of real Rijds 
or kings in a few matters ; for instance, the Raja is not subject * 
to the rule of impurity or mourning even on the death of his 
parents (Manu V, 05-97), nor has he to perform the sraddha 
and the like religious cerenionoy, whicli it is the duty of the 
Hekim, or a priest appointed in that behalf, to do. 

Onus as to impartibility. —When there is a dispute with 
respect to an estate being impartible or otherwise, the onus 
lies on the.party who alleges the existence of a custom different 
from the ordinary law of inheritance, according to which the 
^estate is to be held by a single member, and, as such, is not 
liable to partition : Zemindar of Merangi v. Sri Raja, 18 T.A., 
45,a=I.L.R., 14 M., 2.‘}7 ; Snmantuv. Srimantu, 17 I.A., 134 = 
I.L.R., 13 M., 406. 

The Zemindary of Ilunsapur or the Hutwa Raj was, like 
similar extensive Zemindaries, impartible and descendible to the 
eldest male heir, for many generations before the Company’s 
accession to the Dowany, when in consequence of the refusal of 
the holder thereof, to acknowledge the qnasi-myerexgn rights of 
the Company, ho was driven to the jungles, and the Zemindary 
was conHscated in 1770, but subsequently at the time of the 
Decennial Settlement in 1790, the Zemindary was granted to a 
member of the junior branch of the same family, as a matter of 
favour: it was held that in the absence of any express intention 
pf th^ grantor to alter the nature of the tenure, it must be 
presumed, according to the*policy of the Decennial Settlement, 
that the subject of the grant was the old Zemindary with all its 
incidents including impartibility, and that the transaction was 
not so much the creation of a new tenure, as the change oT the 

64. 



IMPARTIBLE ESTATES. 


506 


[cH. xy, 


tenant by the exercise of a vis major : Bahu Beer Pertah Sahee 
V. Maharaja Rajender Pertah Sahee, 12 1. , 

It was farther held ^ this case that Regulation X of 1793 ' 
does not affect the descent of the large Zeinindaries held as 
Raj\ or subject to Kulachar or family custom. It was also 
hetd 'that the title of Rajah is not absolutely essential to the 
tenure of an estate as Raj or impartible. 

In the case of Sardar Muhammad v. Naivah (jfhulam, 

30 I.A., 190, it has been held that the effect of the British 
settlement was not to create a fresh estate, but to continue to 
the chief the proprietorship of the villages with its previous 
incidents of impartibility and succession by special family 
custom in the line of primogeniture. 

In the case of Choivdh'y Chintamua v. Mt, Nowlnkho 
Kumvari (2 LA., 263,) it is laid down that a custom of descent 
'‘according to the law of primogeniture may exist by Kulachar 
although the estate may not be what is teclinically known 
either as a Raj in northern India or a Polliam in Tlecc.an. 
See also Shyamanand v. Ramkanta, I.L.R., 32 C., 6. 

In some other cases, however,it has been held that there was* 
nothing in the grant made by Government or in the eircuin- 
stances attending it, showing that it was intended to create an 
impartible Zemindary, or to restore an old tenure with imparti- 
bihty attached : Raja Venkata v. Court of wards, 7 I.A., 38 ; 
Zemindar of Merangi v. Sri Raja, 18 I.A., 45 — 14 M., 237. 

The Zemindary of Nuzvid which seems to have been an 
impartible estate, was divided by the Government into two 
Zemindaries after confiscation, and the smaller one was granted 
to a junior member of the family, who had not held any estate 
descendible by primogeniture, it was held that it did not become 
an impartible estate: I.L.R., 2 M., 128. The ancient Betia 
raj -also was divided after confiscation into two portions, the 
smaller one was granted to the collaterals entitled to mainten¬ 
ance, and the previous Raja’s heir w'as re-instated to the larger 
portion constituting the present Betia Raj. It has been held 
that the new Raj became the separate self-acquired property! 
of the grantee, though with the incidents of the tenure of 
the old estate as an impartible Raj, to which the last holder’s ; 
widows were rightful heirs, there being neither his male' issue^‘ 
nenr collaterals descended from the grantee, nor proof of exclu-^j 
sion of females from succession ; nor is the widow’s succession 
inconsistent with the custom of impartibility: 29 I.A., 178. | 

' Ei^idenoe of family usage, by which the eldest son, successively I 
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•fur eighff generations, succeeded to a Zemindary to the exclu- 
•siOn of other sons, was held to be sufi^ent to establish it^ to 
be impartible : Rmvut Urjxm’Sing v^Rawut Ghunsim Sing^ 

5 M.I.A., 169. 

But the mere fact that an estate has not been partitioned 
for six or seven generations, will not make it impartible where 
previous partition is proved : Thakur Durriao Sing v. Thakur 
Davi Sing. 1 I.A., 1 = 13 B.L.R, 165. 

A special usage modifying the ordinary law of succession must 
be ancient and invariable, and must be established to be so by 
clear and unambiguous evidence : Rama v. Siva^ 14 M.I.A., 
570 = 17 W.R., 553; see also 15 W.R., P.C., 47; 16W.R., 
179 ; llur v. Sheo, 3 LA., 259 = 26 W.R, 55. 

In a recent case in which, whenever the holder of the estate 
died leaving more than one son, there was litigation challeng-* 
ing tlio eldest son’s right, which invariably ended in a compro¬ 
mise wliereby the junior member got a share far in excess of 
what he would have got, had tlie estate been impartible,—it has 
been held that the evidence failed to "ive the character of cer- 

» O 

tainty to the alleged custom of primogeniture : Rama\, Shama^ 
36 I.A., 49 = 36 C., 590. The history of this family showed 
that under both the Mogul and the Maharatta rule, the office 
of Chanelhuri was held by one member of the family, who held 
nankar lands as part of his remuneration. But though the 
office'was generally heritable, its grant was revocable and the 
succession to it was not necessarily heritable, so it did not afford 
clear and unambiguous evidence of a custom of succession to 
land. Tl\e term Ckaudhuri or Chatur-dhurin means holder of 
four-fold burden or duty, and implies an officer to whom four 
duties were entrusted, namely. Military, Police, Judicial and 
Fiscal, under native rule : in fact, the predecessors of the Zemin¬ 
dars were not only collectors of revenue, but also administrators 
of civil justice, and superintendents of police, and had to 
render, whenever required, military service to the ruling power, 
for whjch they had to maintain certain number of troops, both 
cavalry and infantry; but under the British Administration, 
they were at first relieved of the last two duties, and at about 
the time of Decennial Settlement they were exonerate from 
the duty of superintending the police, as well as that of coflect- 
fng revenue derived from other sources than land. 

Iinparti>ility and Jointness.—Although the impartible estates 
^cannot be held by more than one person, and is possessed exclu- 
*sively by one member at a time, yet they may be the joint 
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property of the members of a joint family governed‘by the* 
Mitdkshard, so as to pass by survivorship. • • 

Thus, it is observH by the Judicial Committee,—“A 
PolUam is in the nature of a liaj ; it may belong to an undivi¬ 
ded family, but it is not the subject of partition ; it can be held 
by only one member of the family at a time, who is styled the 
the other members of the family being entitled to a 
maintenance or allowance out of the estate.” (Narayunty v. 
Vengama, 9 M.I.A., 66, 88), Similarly it is observed by their 
Lordshsps in the Shivagunga case,—‘‘Hence if the Zemindary 
at the time of his death and his nephews were members of an 
undivided Hindu family, and the Zemindariy though impartible 
was part of the common family property, one of the nephews 
was entitled to succeed to it on the death of his uncle. If, on 
4-he other hand, the at the time of his death, was 

separate in estate from his brother’s family, the Zcmindarg 
ought to have passed to one of his widows, and failing his 
widows to a daughter, or descendant of a daughter, preferably 
to his nephew, following the course of succession which the 
law prescribes for seperate estates. These propositions are in¬ 
contestable 9 M.I.A., 539, 589. 

It should be observed that where property is held in co- 
parcentary, by a joint family under the Mitdkshar4, there are 
ordinarily three rights vested in the coparceners, namely, the 
right of joint enjoyment, the right to call for partition, and the * 
right to survivorship. Where impartible property is the sub¬ 
ject of such ownership, the right of joint enjoyment of the 
members other than the holder thereof, is reduced to the right 
of maintenance receivable from the estate by virtue of the co- 
ownership, and the right of partition is, from the nature of the 
property incapable of existence. But the right of survivor¬ 
ship founded on co-ownership, is not inconsistent with the 
nature, of the property, and therefore remains unaffected. 

The holder of a joint but impartible estate, is a co-owner though 
entitled to thelexclusive possession, and tis such he appears to 
jbe under two duties to his co-parceners in virtue of their co- 
ownership, namely, the duty to provide them with maintenance, 
apd th#duty to preserve the corpus of the estate, whiuh ho 
alone? being one of several joint-tenants, is incompetent to • 
^ienate except for justifiable causes:— Naraganti v. Venkatay * 
I.L.R., 4 M., 250; Gopal v. Raghunathy I L.K., 82 C., 158. 

In .this respect there ^pears to be a conflict between the 
different decisions of the Judicial Committee. 

I'-'iK . '.l'' 
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In the Tipperah case of Neel Kisto Deb v. Beer Chunder 
• Thakur, 12 540, the Lords of the Judicial Coimnittee 

observe as follows:—“Still when a BajHs enjoyed and inherited 
by one sole member of a family, it would be to introduce into 
the law, by judicial construction, a fiction, involving also a con¬ 
tradiction, to call this separate ownership, tlwugli coming by 
inherKance, at once sole and joint ownership, and so to consti¬ 
tute a joint ownership without the common incidents of co- 
parcenership. The truth is, the title to the Throne and the 
Royal-lands is, as in this case, one and the same title ; survi¬ 
vorship cannot obtain in such a possession from its very nature, 
and there can be no comiminity of interest; for claims to an 
estate in lands, and to rights in others over it, as to mainten¬ 
ance, for instance, are distinct and inconsistent claims. As 
there can be no such survivorship, title by survivorshi]), where < 
it varies from the ordinary title by heirship, cannot, in the 
absence of custom, furnish the rule to ascertain the heir to a 
property which is solely owned and enjoyed, and which passes 
by inheritance to a sole heir.” 

This was a Bengal case governed by the Dayabhdga, and so 
it is no authority in a case governed by the Mitakshara, 
according to which a son living jointly with his father, inherits 
even the latter’s self-acquired property by survivorship and not 
by inheritance. It would, no doubt, be a contradiction in terms, 
Ito caW a separate ownership, at once sole and joint ownership ; 
but it would, be begging the (question to call the right of a 
single person to hold an impartible estate, a separate ownership. 

But it is not at all inconsistent with the principles of Hindu 
law that the right of'the other members to maintenance out of 
the estate, should be referred to their joint ownership in the 
impartible estate ; the inequality and disproportion between 
what is received by the holder of the estate, and what is paid to 
each of the other members for his maintenance, cannot and does 
n5t affect their co-ownership, as similar inequality obtains even 
in other circumstances. For instance, take the case of a joint 
faniiR*coiisisting of eleven first cousins, of whom one is the son 
of one brother, and ten are the sons of another brother; here, 
.on partition, the former would be entitled to half the estate, and 
^ach of the others to one-twentieth, yet there are co-ownership 
and survivorship among them. The excess of what the holder 
of the estate gets over what any other member receives, is 
designed for the preservation of the dignity of the family and 
its head as well as for the improvement of the estate. 
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The argument that a son does not acquire a right fey birth 
to an impartible estate in the possession of the father, beeaifte • 
the former cannot demand partition, is contrary to Hindu law, 
which recognizes co-ownership in property, the only ordinary 
legal incident of which, is, the right to receive maintenance 
from that property. And this co-ownership, which may be called 
imperfect or subordinate, is recognized by Hindu law to account 
for the right of maintenance, which the wife and a son enjoy in 
the property of the husband and the father respectively. Tho 
ignoring of the doctrine of Hindu law, has led to the serious 
misconception, namely, the denial of proprietary right by reason 
of the want of power to demand partition. To an English lawyer, 
the traditional popular view of joint but im 2 nxrtihle estates, taken 
by the Privy Council in the earlier cases (9 M., I.A., 88 and 
f589), may appear inconsistent, if he does not take into consi¬ 
deration the conception of ownershij) in Hindu law with which 
the same is perfectly, consistent even if the holder’s power of 
alienating the impartible estate be recognised, in the same way 
as the father’s power of alienation over his self-acquired pro¬ 
perty of which his son is co-owner: see ante p. 208. 

Accordingly in other cases thePrivy Council havegivencfiect 
to survivorship :—Naragunty v. Vengama, 9 M.1.A.,()G; Chinta- 
mun Sing y. Ml Nowlukho Kouwari, 2 I.A., 2G3=I.L.R., 1 C., 
153*; Raja Rnp Sing v. Rani Baisni, 111.A,, 149 = I.L.R., 7 
A., 1 ; Maharani llira Nath Koer v. Baboo Bnrm Na'i*(njan* 
Sing, B.L.R., 274=* 17 W.R, 31G ; RajaJogendra Bhupali 
V. Nityanand, 17 I. A., 128 = I.L.R., 18 C., 151; Kachi v. 
Kachi, 32 I. A., 2GI. 

When a member of the family gets maintenance from the 
holder of an impartible estate out of its income, or enjoys the 
rents and profits of any land granted in lieu of maintenance 
out of the estate, he is deemed to be under Hindu law, joint 
in estate with the holder, so as to be entitled to get the estate 
by survivorship. 

But the true principles of Hindu law, enunciated by the 
Judicial Committee in the earlier eases, upon which succession 
by survivorship depends, and to which effect is given in*the 
above rulings, are often ignored ; as for instance, it has been held 
in a'recent case that the interest of a member of the holder’s* 
family, during his life is only a spes succe&sionis, which is not* 
subject of partition, and that there cannot bo separation between 
him' and the holder : Lalitteswar v. Raniestoar, I.L.R., 36 C., 
481. But it should be noticed that according to this view, it 
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is absolutely impossible to assign any cogent argument to 
suj)port*the exclusion of the holder’s widow, daughter and 
'daughter’s son, by the male members of the family. 

But, apparently inconsistent with, and subversive of, the 
above principle, is the doctrine enunciated by the Privy Coun¬ 
cil, namely, that a son does not acquire by birth such right to 
an impartible ancestral estate in possession of the father, and 
does not become such co-owner, as to be entitled to prevent an 
alienation by the latter, of an important and valuable portion of 
the estate :—Sartaj Kuari v. Deoraj Kuari, I.L.R., 10 A., 272 
= 15 LA., 51; 26 LA., 83 = LL.R., 22 M., 383. 

The effect of these decisions is that when an estate isimpart- 
ble, the sons of tlie present holder have no locus standi to ques¬ 
tion the father’s dispositions of the estate : I.L.R., 22 M., 538. 

liut it should be observed that there cannot be survivorship 
without co-ownership and joint tenancy: and one co-owner* 
alone is not competent to alienate that which is the subject of 
joint tenancy and co-ownership. The correct view seems to be, 
that the holder of the estate has no more interest in the estate 
than the other members, but by virtue of liis position as the 
holder of the estate, he has full control over the surplus income 
for his life. 

It should, however be specially noticed that the view that 
the members of a Mitakshara joint-family, other than the 
Jiolder of an impartible eatate, are co-owners with him of 
that estate,—though greatly modified is not exploded by the 
recent decisions of the Privy Council, recognising the holder’s 
power of alienation in the absence of special famil}’^ custom to 
the contrary; for, then the impartible estate would have the same 
incidents as the father’s self-acquired property, both being joint 
though alienable by the predominant co-parcener. 

Holders rights and alienability.—The alienation of a portion 
of an impartible estate, by the holder thereof, would be con- 
ti;ary to the very nature and character of the tenure of such 
property ; for, if such transfer were allowed, it could not be 
effectuated except by partitioning that which is ex hypolhesi 
impartible. If therefore it cannot be alienated in part, it 
would follow a faHiori that it cannot be alienated in its entire¬ 
ty. Irifelienability, therefore, appears to follow as the necessary 
^ogical consequence of impartibility. The policy of the law, 
or of the grant, or of tile family arrangement, by which an 
estate was originally made impartible, cannot but be taken to 
intend the continuance of the corpus of the property ititact, 
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in the hands of the successive holders thereof. The object 
of excluding all the other members of the family from* partici¬ 
pation in the estate, cannot reasonably be taken to be any * 
other than its preservation in entirety without diminution. To 
prevent the ordinary law of inheritance to take its course, by 
depriving all the other lieirs of equal enjoyment, for the 
purpose of making the estate indivisible, and at the same time 
to allow the holder to destroy or divide the property according 
to his pleasure, and so to undo the whole scheme, would be 
two most incongruous and inconsistent things, that cannot 
, reasonably be reconciled. The absolute ])ower of alienation in 
the holder of such property, is not only contrary to the spirit 
of Hindu law, according to which immoveable property cannot, 
as a general rule, be alienated except for justifialde especial 
cadkes, but it is also opposed to the doctrine of survivorship held 
'to be applicable to these estates, in certain circumstances. 

Hence the view taken by the Madras High Court with 
respect to tlie position of the holder of the estate, in relation 
to it, appears to be in accordance with the Mitdkshard law, 
namely, that an ancestral impartible estate is the subject of 
co-ownership of all the brethern like ordinary property, and 
the holder is bound to preserve the corpus of the estate ; and 
that the position of the holder of an impartible Raj is similar 
to that of a father with respect to ancestral property under 
the Mitakshara ; Naraganii v. Venhata^ I.L.R., 4 M., 250 
Gavuri v. Raman, 0 M.H.C., 93. The Bengal High Court 
also took the same view in the case of Rajah Ram Nariain 
V. Pertum, 20 W R. 189, and held that all the incidents of 
joint property under the general Mitaksahni law njust still 
remain, except in so far as the same is controlled by .the special 
custom, which went to show only that the property was not 
partible. 

The utmost right of alienation, therefore, which the holder 
may be competent to exercise over impartible estate, is the 
transfer of his life-interest in the estate, which consists of the 
privilege of appropriating its income during his life,* after 
meeting all the legal liabilities attached to the same: 311.A., 1, 
The savings, and any property which he may acquire therewith, 
may Jbe said to become his self-acquired and separate property, ^ 
Over which he may exercise absolute right, and which will pa^g^* 
on his death to his heirs^ under the Ordinary law; v. 
Barlgarit 3 M., 145. Although thcj^ame may also be 

fairly ‘ contended to become accretions to the estate as in the 
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case of accanmlations an4 acquisitions made by a Hindu widow 
in ^ngai,—and has been held to be so, in Lakshmipathi v. 
Kandasami, I.L.K., 16 M., 54, and Uamasami v. Sundarat 
I.L.R., 17 M., 422. 

The principle enunciated in these cases, with respect to 
acquisitions of immoveable property, made by the holder with 
the savings of the income, is analogous to that relating to 
similar purchases by a widow. It has been held to be a question 
of intention on the part of the Zemindar, whether he treated 
the accessions as his private property, or as an increment to 
the estate. A distinction, however, is drawn between lands 
situated within the estate, and those that are not so : the 
former .are presumed in the above cases to be intended to be 
appurtenant to the estate, in the absence of any disposition 
inter vivos or testamentary. But it is held by the highest tri¬ 
bunal that there must be in the facts adequate grounds for 
holding tliat the late incumbent intended to incorporate the 
acquisitions with the ancestral estate: Srimuti Rani Parbati 
V. Jagadish, 29 I.A., 82 = 29 C., 433. 

But it is asserted, as I have already told you, that a son 
does not acquire a right by birth to an ancestrtll impartible 
estate held by the father, because he cannot demand its parti¬ 
tion ; and from this it is concluded that the holder of the 
e.state is competent to alienate it, unless there be a custom 
agains^ alienation, proved to exist: Sartaj Kuari v. Deoraj 
Kuari, I.L.R., 10 A., 272 ; Raja IJdaya v. Jadah Lai, I.L.R., 
8 C., 199; Thakur Kapil v. Govt, of Bengal, 22 W.R., 17 ; 
Beresfo^'d v. Ramasubba, I.L.R., 13 M., 197 ; Narain v. Loke~ 
%ath, I.L.R., 7 C., 461; Ram v. Tekait, 6 W.N., 879. 

It is worthy of special remark, that the question relating 
to the holder’s power of alienation arose, in most cases, in 
connection with permanent grants of portions of the estate, 
made either to the junior members for maintenance, or to the 
serwants holding a hereditary office under the Raj, in lieu of 
salary: 5 M.LA., 82; 22 VV.R., 17; I.L.R., 8 C., 199; I.L.R., 
7 C., 401. The.se grants appear to be resuraable in default 
of the grantee’s male descendants in the male line, who are 
entitled to maintenance, or competent to perform the duties of 
tho office, respectively; so these are never intended to be abso¬ 
lute alienations! Buch grants are within the competency of 
the holder with restricted power of alienation. These, how-^ 
ever, aie sou|ht to be justified by the assumption of unlimited 
po^er. , 

r a*. , 
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Bat it should be observed that the right to call for parti¬ 
tion, is only ond of the incidents of joint ownership; fience Jhe 
inference of absence of co-ownership, from the absence of the* 
right to partition, does not appear to be logically correct. 
Besides, this is contrary to Hindu law which recognises co- 
ownership of persons who are not, however, on that account, 
entitled to call for partition ; for instance, take the case of the 
father*s wife who is a co-owner, but who is not entitled to 
demand partition, but who is nevertheless entitled to mainten¬ 
ance by reason of her co-ownership, and is also entitled, by 
reason of her co-ownership, to a share when partition does, 
at the instance of a ndiale co-parcener, actually take place; 
for, partition cannot create any new right, it is merely .an ad¬ 
justment, into specific portions of the joint property, of divers 
existing rights over the whole thereof. It should moreover be 
remarked, that unless the right of .sons by birth be recognised, 
there cannot be survivorship which has been held to apply to 
impartible estates. The two doctrines, namely, recognition of 
devolution by survivorship and denial of right b}^ birth—are 
irreconcilable. But the recognition of the holder’s power of 
alienation is not irreconcilable with his son’s acquisition of right 
by birth. The difficulty must continue until it is set at rest by 
the Judicial Committee. 

Recent pronouncement by the Judicial Committee.—In mapy 
earlier cases it had been declared by the Privy Coujicil, hi 
language as clear as possible that an impartible estate “nioy 
belong to an undivided family^' and may be ^^part of the com¬ 
mon family property f and accordingly it was believed not onl}^ 
by laymen but also by judges and lawyers in this country that 
the position of the holder of an impartible estate, was the 
same as that of the manager of joint family property, and that 
irapartibility and iqaliertaffility were incidents of the tenure of 
the property. But it has now been held by the Judicial 
Committee in recent cases that an impartible estate is not 
really the joint property of the family, but that the same is to 
be deemed joint only for the purpose of ascertaining the heir 
and successor of the last holder, and that impartibility does 
not mean that the property is to be preserved entire and 
undiminished, but it merely means that the estate "is nqt 
divisible among the heirs of the holder who is Absolute own§r 
of the estate, and as such is competent to alienate it by deed 
or* will in any manner he pleases, unless the estate be proved 
1 to b‘e‘inalienable by special family custom ; 15 I.A., 54 ; 2<} 
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r.A., 83.* The last case, in which a devise by the holder of 
an •impartible estate to his illegitimate son was upheld, seems to 
have come as a surprise on the people of Madras, and a 
temporary local Act was passed declaring all impartible 
estates to be inalienable. It is difficult to say what evidence 
would amount to sufficient proof of such family custom. If 
tradition and popular belief be accepted as such proof, there is 
superabundance of the same against alienability of impartible 
estates. 

Legislation, law, custom and popular ideas. —The temporary 
Act has been replaced by a permanent enactment in Madras, 
namely, “ The Madras Impartible Estates Act” No. II of 1904. 
It is founded on the view taken by the Judicial Committee in 
the earlier cases, of the nature and character of such estates. 
It declares (section 4) that—“ The proprietor of an impartible 
estate shall be incapable of alienating or binding by his debts, 
such estate or any part thereof beyond his own lifetime unless 
^ the alienation .shall be made, or the debt incurred under circum¬ 
stances which would entitle the managing member of a joint 
Hindu family, not being the father or grandfather of the other 
* co-parceners, to make an alienation of the joint property, or 
incur a debt, binding on the shares of the other co-parceners 
independently of their consent.” 

The law herein laid down is the necessary logical conse- 
(fuenc» of the description of impartible estates given by the 
Judicial Committee, in many cases, namely,—(9 M.I.A., Sti) 
“ A.*Polliam is in the nature of a Raj\ it may belong to an 
undivided family^ but it is not the subject of partition, it can 
be held by only one member of the family at a time, the other 
members being entitled to a maintenance or allowance out of 
the estate”:—(9 M.I.A., 589) “the Zemindar\ though im¬ 
partible, was part of the common family 2 )roperty\ —(13 M.I.A., 
339) “ the estate was in its inception part of the common family 
property, though impartible,'' : and the like. 

The law as laid down in the Madras Act appears to be 
|)erfectly consistent with the Mitdkshara law and also with 
recorded customs of such estates, where available. For instance, 
the Pa^ichis Sawal (or collection of answers to tiventy-fve 
questions put to the holders of the rajes called gurs an(^ kiltas) 
which embodies the customs of certain impartible estates of 
Orissa, showa* that a Raja cannot alienate the raj when there 
are principal heirs : see questions and answers, xvi and xvii.. By 
the expres^m principal heirs (« are indicated 
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the co-parceners or the male members of the family taking 
survivorship; V. I.L.K., 32 C., 158. • , 

According to popular notion, an impartible estate is one 
that is to be preserved entire, undiminished and undivided: 
it is deemed impartible in the sense of being incapable of 
severance into parts, and hence it is not liable to be held by 
mcwe than one person at a time. It is not deemed impartible 
on account of being incapable of inheritance by more than one 
heir. On the contrary, it is believed to be the joint property 
of all the co-parceners, each of whom acquired * a right by 
birth to it, in the same way as to ordinary property; but not 
being liable to partition, it is held at a time by one member 
as representing the whole family, the other members being 
entitled to their necessary expenses out of the estate, by 
i virtue of their right by birth; and the surplus left after 
defraying such expenses, is at the disposal of the holder of the 
estate during his life, in order to enable him to maintain the 
position and dignity of the family. 

Inalienability, therefore, follows as a necessary logical conse¬ 
quence of impartibility, the holder’s position being that of 
a life-long manager and head of the family to which the estate 
belongs. 

In a recent Madras case CUV. Appayasami, 311. A., 

1,9), it has been held by the Judicial Committee, that it 
w’as the accepted law before 1889 when Sartaj Kuari\ case 
was decided, that the holder of an impartible estate, w'ho was 
himself a member of an undivided family, could not alienate 
or incumber the corpus of the estate so as to bind his co-parce¬ 
ners, except for justifiable especial causes, and that therefore 
an auction-purchaser in execution of a decree, of the holder’s 
right, title and interest became entitled only to the life-inter¬ 
est of the holder who was at the time of sale, understood to 
have no more than such interest in the impartible estate, which 
the Court must be deemed to have intended to sell, and the 
purchaser to buy. 

Maintenance of Junior Members, and Grants. —An impartible 
estate appears to be the hereditary source of maintenance of 
all the members of the family to which it belongs though it i| 
exclusively held by a single member at a time. «. 

I have already said that an impartiWe estate is the sulnect 
of leant ownership and survivorship under the MitdksharA kw, 
and tjiat the right of sons does accrue to sudh an estate in the 
hands of the father in the same manner as to his setf-acquired 
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‘ or ancoBtral property, from the moment of their birth, although 
it does not entitle them to call for its partition. 

The right of maintenance is, therefore, claimable by the 
Junior members and their descendants in the male line, by 
virtue of their co-ownership in the estate. The Bahuana grants 
of land to the junior members of the Durbhanga Raj family 
are impartible and descendible to the eldest male heirs of the 
grantee who holds them for the maintenance of the family 
consisting of the male descendants of the grantee, on failure 
of whom tbey revert to the grantor or the holder of the raj 
for the time being: Diirgadiit v, Maharaja, 30 1,A., 176 = 
I.L.R., 36 C., 943 = 13 W.N., 1013. But see co}itra, Lalit v. 
Bhah, 12 W.N., 958. 

The right of maintenance must according to Hindu law be 
referred to this co-ownership, of which this right and survivor# 
ship are the legal incidents. The Judicial Committee observes, 
—“ These grants by way of maintenance are in the ordinary 
course of what is done by a person in the enjoyment of a Raj, 
or impartible estate, in favour of the junior members of the 
family; who, but for the inij)artibility of the estate would be 
co-parceners with him 13 M.I.A., 333, 340. 

Maintenance may be ^iven in cash ; or grants of land ap¬ 
pertaining to the estate, may be made in lieu f)f maintenance, 
the rents and profits of which, are enjoyed by the grantee and 

• his heirs male in the male line : Lakshmi v. Durga, 20 I. A., 
9-I.L.R., 16 M., 268; I.L.R., 16 M., 54. 

In determining the amount of maintenance to be awarded 
to a junior member, the principle upon which maintenance is 
allowed to a Hindu widow should be applied: regard should 
be had to the income of the raj and other sources of income 
if any, and to the claims of other members of the family, as 
well as *fco the expenditure necessary for maintaining the posi¬ 
tion and dignity of the holder as a raja : I.L.R., 21 A., 232. 

• Wrongml withholding of maintenance and unwillingness to 
pay the same will entitle the claimant to a decree for the 
arrears within the period of limitation : I.L.R., 24 M., 147, 
153 = 27 I.A., 151, 157. 

^ %he putra-pautradik grants in Chota-Nagpur appear to 

• have originated in maintenance grants to junior members f they 

• are enjoyed by the grantees and their male descendants in the 
male line^ und their Widows. They do not pass by inheritance to 
dauflhtei® or any%eir beloiiging to a different gotra or family : 

17; XL.R., 7C., 461; 31 C., 561.. But these become 
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resuinable by the 7'aja or holder of the estate, on failure o^* heirs 
male' and their widows; the lands that are subjects of thesei 
grants, are not absolutely severed from the estate, there being the 
reversion in favour of the holder. The grants of land by way 
of maintenance should, having regard to the real character of 
the impartible estates, be deemed, not as transfers of owner¬ 
ship, but as assignments of only the I’eiits and profits to be 
enjoyed by the junior member and his male issue who are 
entitled to get maintenance out of the estates. 

This view is in accordance with the Mitakshara law which 
recognizes acquisition of ownership by birth, in the property 
of the father and other paternal ancestors, the lowest but 
invariable incidents of which are the rijrht to maintenance and 
survivorship. 

, But these grants, ])r()viding as they do foi- the defeasance 
of the interest and for its reversion, in the event of indefinite 


failure of male issue, contravene the rule against perpetuity as 
enunciated in the Tagore case, and would therefore be inopera¬ 
tive {Sri Raja v. Sri Raja, I.L.R., 17 M., 150), unless their vali¬ 
dity can be maintained on the strength of custom : 31 C., 561. 

According to the Bengal School, however, ownershi[) is not 
acijuired by birth ; sons are not therefore co-owners of their 
father in respect of the paternal or ancestral jiropcrty; but 
their ri^ht to maintenance out of such iirrqierty is expressly 
declared, not as an incident of co-ownershij), hut as an incident 
of their status of being male issue of the paternal ancestors. 
There cannot be joint ownership and survivorship under the 
Dayabhdga; hence the question as to the I’ight of remoter 
descendants in the junior lines must depend on custom. 

In a case of Paehete Raj which appears to be governed by 
the D4yabhdga, it has been held that there is no law or custom, 
which entitles any member of the family, other than the sou 
or daughter of a holder of the estate to receive maintenance : 
Xilmony v. Hingoo, I.L.R., 5 C., 256. It was, however, in* 
evidence in this case, that the other members did, as a matter 
of fact, receive maintenance allowances, but this was lield 


referable rather to the favour of the Raja, than to any right in 
the recipients. ^ 

In ibhe case of Patkum Raj, it has been held that mainten¬ 
ance grants are resuinable by the Raja on the death of the 
grantees: Raja Woodag v. Mukund, 22 W.R., 225. There 
waa an admission on the part of the defendant ias to the grant 
being resumable. ^le learned judges seem to have been 
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influeiy.ed by what they observe hi tlie following passage,— 
“ The nature of a maintenance grant is obviously that whilst it 
makes for the immediate members of the family a suitabU^ 
provision, it prevents, by means of the exercise of the right 
of resumption, the Zemindari from being completely swallowed 
up by the continual demand upon it.” 

But it should at the same time be borne in mind that the 
descendants of the original grantees also require maintenance; 
and there is no reasonable legal ground for drawing any 
distinction between the original grantees and their descendants 
with respect to their right to maintenance. As regards the 
apprehension of the estate being swallowed up, it may be 
remarked, that it is not unreasonable to expect that the holder 
should make provisions for the maintenance of all the members, 
out of the lar ge income of the estate. It seems to be contrary 
to the spii*it of the Hindu law as well as to Hindu feelings, that 
the remoter cUiscendants of the junior branches should be 
deprived of this source of their maintenance, whilst the holder 
of the estate sliould be permitted to waste its income and even 
dissipate the estate itself by alienations for satisfying Iris per¬ 
sonal wants of an extravagant charactei-. 

It has, liowever, been hold that the holder of the estate is 
competent to make permanent hereditary grants for the main¬ 
tenance of the junior members and their descendants: Uday 
, Y. J^iduh, I.L.Ih, 5 C., 113 = LL.K., 8 C., 199 (P.C.). 

The validity of these permanent grants, is maintained (nr 
the ground, that the holder has the power to alienate the 
impartible estate according to his pleasure, and not on the 
ground that the grantee’s descendants are entitled to have 
maintenance out of the estate; as they undoubtedly would 
have according to the Mitakshard. There cannot be any doubt 
that the holders of impartible estates, while making provision 
for the maintenance of their younger sons, will make the grants 
in perpetuity, when the view taken by our Courts in some cases, 
is known to them, namely, (1) that mere maintenance grants 
may ‘be resumed by his successor, but (2) that he is competent 
*■ to_make]the grants permanent and heritable in perpetuity. 

It should, however, be observed that in those" estates to 
, which the right of junior members to succeed by survivDrship 
, is admitted to apply, ’'the right of a junior member’s descend- 
dants to maintenance, must follow as a necessary logical con¬ 
sequence from the doctrine of the Mitdkshara, on which sur¬ 
vivorship is based. But It seems that even in such a case a 
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grant has been presumed to have been for the grantes^’s life 
only: 32 I.A., 185*33 C., 203. Grants for mainteneno^ 
however, are not in all cases to be necessarily presumed to have 
been gifts of life-interest only : Mohim v. S'lraju, 9 L.J., 576. 

Maintenance grants, ancestral, impartible and alienable.— 
Grants of land made for the maintenance of the junior mem¬ 
bers and their male descendants only, and resumable on their 
default, —are really intended to create an interest in property 
restricted in its enjoyment to the grantees and their male issue 
personally, and such to be inalienable, coining as they do within 
the principle of clause (d), section 6 of the Transfer of Property 
Act. They may be deemed to be assignments of the usufruct 
of the lands, not intended to be transferable,: (Diwali v. Apajij 
I.L.R, 10 B., 342). 

But our courts presume them to be alienable in the absence 
of proved family custom, or express term in the graat, to the 
contrary : *{33 C., 1158 ; 3G C., 943 ; 12 W.N., 958). In some 
cases the grants are held to be impartible: {22 W.R., 17; 
36 C., 943); while in others they are held divisible like other 
ancestral property : (12 W.N., 958 ; 33 C., 1158): they are held to 
become ancestral property in the hands of the grantee, though the 
estate is deemed as if self-acquired, for alienation by the grantor. 

Primogeniture lineal and ordinary.— The succession to an 
impartible estate is regulated by the custom of primogeniture, 
or more properly speaking, the holder of the estate is tip be 
selected according to the particular custom of primogeniture, 
obtaining in the same. In the majority of cases the lineal 
primogeniture appears to govern the succession to these 
estates, or to the office of the holder thereof, according as the 
holder is deemed to be the absolute master of the estate, or to 
be its sole manager. 

.. By liiieal primogeniture, preference is given to the senior 
line; and the succession goes'to the nearest in degree in 
that line, although he may be remoter in degree to another 
member of the family, who belongs to a junior line; should 
there be nioi*e members than one in the nearest degree in the 
senior line, then the succession goes to the eldest among them; 
in default *of any one in the senior line, it goes to a similar 
membfer in the next senior line; and so on. 

But by ordinary primogeniture prefirence is given to near¬ 
ness in hlood irrespective of the linCf and the succession goes 
to the pmrest in degree although he may belong to the most 
Jmior^Une; should there be more than one in the same degree^ 
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the sucoession goes to the eldest among them, to whichever 
. lime he may belong. 

All estates to which survivorship applies, and in which the 
son of the last holder succeeds in preference to his younger 
brother and the like, must be taken to be governed by the rule 
of succession by lineal primogeniture. 

In order to under.stand this position, let us take a case 
governed by tlie Mitdkshard: suppose, A the holder of the 
estate dies leaving two sons B and C ; B the senior son holds 
the estate, and C the junior gets only maintenance; B dies 
leaving a son D ; then, D can get the estate in preference to C, 
■f lineal primogeniture governs the succession. 

For, the estate being one to which survivorship applies, is 
the subject, of co-ownership of the members of the family, 

By C and D, the last three acquired a right to the estate * 
from the moment of their birth ; in a joint family the rule of 
succession does not apply; although when a member of a joint 
family dies, it is ordinarily said that his undivided co-parcenary 
interest passes by survivorship to the surviving members of 
the family, yet this proposition is not at all accurate; what 
really happens is, that the deceased member’s interest lapses ; 
the right of each member extended to the whole property, 
from its inception, that right remains unaffected by the death 
of a co-parcener, which results only in the removal of a rival 
right wf a similar character, co-existing in the property, and 
which event does not transmit any fresh right to any member : 
I.L.R., 5 B., 48, 62; I.L.K., 1 A., 105; I.L.R., 2 C., 379.^ 
Therefore G and D both had a right to the estate from before* 
Hs death which cannot confer any new right on D ; then if />• 
succeeds to the estate, he can do so, only by virtue of lineal 
primogeniture; otherwise, C being nearer in relation to all 
common ancestors commencing from A, would take, if ordinary 
primogeniture were applicable. Although by reason of the 
ougftom of primogeniture B alone held the estate, yet as regards 
co-ownership, his position was not higher than that of C or D, 
his brother and son respectively, and the latter can take only 
according to lineal primogeniture. 

' Accordingly it has been held by the Madras High Cqurt 
that when the senior line becomes extinct by reason of there 
being no son or other male descendant of the last holder, and 
1he right of CKclusive possession of the impartible estate is to 
pass to a member of a different branch, then it* devolve^ iir the 
absence of proof of special cKstom of descent, upon the* nearest 
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co-pafcener in the next senior line, and not on the co»pareener 
nearest, in blood, i.e., by lineal primogeniture and not by ordi¬ 
nary primogeniture :—Naraganti v. Venkata, I.L.R., 4 M., 250 ;* 
Kachiv. Kachi, I.L.R., 24 M., 562, 600 affirmed, 32 I.A., 261, 
265. This is the conclusion that legitimately follows from the 
Mitakshara doctrines, and is approved by the Judicial Com¬ 
mittee. 

The tendency of decisions, however, has been, to attach 
special importance to the last holder who is sometimes con¬ 
sidered to form a fresh stock of descent. This may be perfectly 
true in the Bengal School. But there is a great and funda¬ 
mental distinction in doctrine between the two schools in this 
respect, which may be illustrated by the following example : — 

Suppose, the last holder dies without leaving male issue, 

> but leaving his paternal grandfather’s fifth and youngest brother 
and the said grandfather’s second brother’s son’s son. 

If the estate is to pass by succession to the nearest heir f>l* 
the last holder, then it will go to the granduncle, in preference 
to the first cousin, in both the schools. But if the family be 
joint and governed by the Mitiikshard, then the property is to 
pass by survivorship and not by succession; and as regards • 
survivorship, there cannot be any difiei-ence between the first 
cousin and the granduncle, the former represents his deceased 
grandfather the second granduncle of the last holder, both of 
them would be equally entitled by survivorship: I.L.K.o 1 
105; I.L.R, 2 C., 37^ 

The heirship to the la.st holder is no test in such a ease. If 
^it be conceded that if there were a son left by the la.'-t holder 
Jie would take, then that would afford conclusive evidence of 
succession by lineal primogeniture, as has already been explain¬ 
ed, and therefore the first cousin being in the next senior line, 
would take in preference to the granduncle : 29 I.A., 62. 

But although the same conclusion would not follow from 
the Bengal doctrines, yet the succession of the eldest son«of 
the last^ holder would follow, if the descent be governed by 
lineal primogeniture. 

Where succession is governed by custom and not by the 
ordinary law, and the eldest son of the last holder succeeds 
according to it, it would be wrong to think that such succession 
has anything to do with heirship to the last holder; for, the 
whole course of succession must be taken to be governed by 
custom irrespective of heirship to the last or any holder, 
although relationship to him is undoubtedly the most important 
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factor, but the same should be dissociated from the idea of 
heirship which does not apply. 

It has already been observed that succession by primogeni¬ 
ture may be either lineal, that is, in the line of the eldest, or of 
the next eldest, and so on ; or it may be ordinary, that is to say, 
it will not devolve on the eldest line, but on the eldest from 
amongst the nearest in degree. Now the question arises, near¬ 
est in relation to whom ^ In relation to the common ancestor 
of all the existing members of the fannly ? Or in relation to 
the last holder ? 

Succession of the nearest to the last holder seems anomalous 
in principle. Suppose, the existing holder’s eldest son dies in 
his lifetime leaving a son, and then the holder dies leaving the 
said grandson and other sons; then if the eldest among his 
nearest relations is to succeed, his second son would succeed to# 
the exclusion of the pre-deceased eldest son’s son. This kind of 
succession, however, is never found in practice. And it should 
moreover be borne in mind that according to ordinary Hindu 
law the right of representation is adinitted amongst male 
descendants, and so the eldest son’s son would stand in the 
shoes of his jn’e-deceased father for the purpose of inheritance 
from his grandfather. Hence it is difficult to say that he is 
remoter than his uncle. 

Now, if we take the holder of the estate to be the manager 
'f)!’ th4j joint family property, and suppose the irapartibility to 
be the result of family arrangement, then we may expect the 
primogeniture ap^dicable to such a case to be ordinary, in the 
sense of the succession of the eldest amongst the nearest from 
the common ancestor, and not from the last holder. For, 
according to the classificatory system of computation of degrees, 
as well as of rank and honour, the eldest amongst the nearest 
from the common ancestor, would be the object of respect 
payable by all the other members of the family, and therefore 
he is the proper person to step into the position of its head. 

Hence ordinary primogeniture, primd facie consistent with 
Hindtf law and usage, appears to be the succession of the eldest 
amongst the nearest in relation to the common ancestor, and 
not in,relation to the last holder. 

• If again the origin of an impartible estate be supposed to 
be a grant by the paramount power to a feudatory, then the 
course of succession to the Itaj should likewise be presumed to 
have been settled at the time of the grant, in relation tp the 
origin^ grantee. Therefore, if ordinary priraogenituVe be the 
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rule of succession originally fixed, the nearness or otherwise of 
claimants was necessarily to be calculated in relation to tlje , 
original grantee, who must have been the person principally 
considered at the time of the grant. 

In* practice, however, the nearest in relation to the last 
holder is likely to have a closer connection with the Raj and 
its officers and servants, than a distant relation of the Raja, 
who may be the nearest in relation to the common ancestor. 
Hence the former would naturally be respected by persons con¬ 
nected with the Raj, and be looked upon by them as the proper 
successor to the existing incumbent. He would thus be in an 
advantageous position to easily take possession of the estate on 
the death of the last holder, and then to maintain his title to 
the same. And. thus has arisen the importance of the last 
,holder, with respect to succession and other matters. 

The kind of primogeniture applicable to a particular estate 
is generally settled by proof establishing the local or the family 
custom. So a consideration of the principles and the argu¬ 
ments set forth in the above discussion may not be necessary in 
cases where there is a clearly established custom of succession. 

It has already been said that it is of the essence of special * 
.customs and usages modifying the ordinary law of succession, 
that they should be ancient and invariable; and it is further 
essential that they should be established to be so by clear and 
unambiguous evidence: Ramalakshmiv. Sivanantha, 14 MoI.A.f 
570* I.A., Suppl., 1. 

Casedaw on succession,— Lot us now turn to the decisions of 
our Courts on the subject of succession to these impartible estates. 
In some cases, the greatest importance is attached to the 
last holder who is deemed to be full owner and as such to become 
a fresh stock of descent: Muttuvadu v. PeHasami, I.L.R., 
IG M., 11. On appeal from this decision, the Judicial Com¬ 
mittee have held that, “when an estate is impartible it is 
enjoyed in a different mode from that prescribed by the ordi- 
.nary Hindu law, but the inheritance is to be traced by the same 
mode, unless some further family custom exists beyond the cus¬ 
tom of impartibilityand that accordingly the elder daughter’s 
son who was the last male owner became the stock from^ which 
the 'descent had liow to be traced, the ancestor who was his prec 
decessor in title being no longpr that stock: and that the son of 
the last male owner is entitled to succeed in consequence of the 
full and complete ownership of his father who had himself become 

fresh root of title: I.L.R.,.19 M., 451*23 I.Ai, 128,^; 
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Thq> distinction between the Dayabh%a and the Mitakshard 
, should, however, be always kept in view, according to the 
former of which it was held by the Privy Council in the Ti^ype- 
rah case, that “ it is the nearest*in blood to the last male holder, 

‘ that is the proper heir, and not the senior member of the whole 
group of agnates:” 12 M.I.A., 523=al2 W.R., P.C., 21. 

I have already told you that an impartible estate may be 
the subject of co-ownership so as to pass by survivorship to 
male members, to the exclusion of the widow, the daughter 
and the daughter’s son, of the last holder. It should be borne 
in mind that this can take place only when the family is joint 
and governed by the Mitakshara. Succession has boon deter¬ 
mined by survivorship in the following cases : Naragnnti v. 
Vengama, 9 6G; 17 W.R, 31G; 24 W.K., 255 = 2 I.A., 

, 2G3; I.L.R., 1 M., 312 = 5 I.A., Gl; 4 M., 250; 5 A^ 

542; 7 A, 1 = 11 LA., 149; 4 C., 190= 5 LA., 149; I.L.R, 
18 a, 151 ; 17 M., 31G ; 30 A., 408; 10 W.N., 95. 

In a Mitakshard joint family there is no distinction between 
full and half blood; hence a half-brother senior in age succeeds 
by survivorship to an impartible estate, in preference to a 
younger brother of full blood; Suhramnya v. Sim^ I.L.R., 
17 M., 31G; Ramasami v. Simdara, 17 M., 422. 

In the jungle mehals, the lineal primogeniture appears to 
obtain as a local and family custom, as has been found in several 

• cases, most of \yhich are not reported, see 19 W.R., 239. In a 
recent case, the lineal primogeniture is held by the Judicial 
Committee to apply to Dhalbliuin one of the estates in the 
Jungie Mehals. The Dhalbhum family is one of the families 
whose ancestors originally came from the north-west and estab- 
li^shed themselves by conquest in the Jungle Mehals, and is 
governed by the Mitdkshara law. In all the families the Raj des¬ 
cends to a single heir, and some of them keep up a sort of semi- 
royal state, and dignify the heir apparent and those in imme¬ 
diate succession with titles of honour which denote precedence. 
These titles have already been set forth: p. 505. After doscril?- 
ing the estate in this manner their Lordships observe that the 
fact “ that according to the kulachar or custom in this family, 
and ^those bdonging to. the same group, a grandson whose 

r father is dead succeeds to the grandfather’s estate in preference 

• to a surviving uncle”—“ has an important bearing on the ques¬ 
tion” whepier “the rule of lineal primogeniture applies in cases 
of collateral relationship.” Their Lordships also hold that 
**th 9 ^precedence conferred or marked by the titles.of honour 
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given to the sons of the reigning Kaja in order of seniority, 
a precedence which would naturally be attached to the lineis 
of descent traced from them” also points in the same direction. 
—Moheschunder v. Satrughan, 29 I.A., G2. 

It has, however, boon held with respect to the Talukdari 
estates in Oudh that in cases where the holder’s name is entered 
in the second list prepared under Act I of 1869, and not in the 
third, the estate, altliough it is descendible to a single heir, is 
not to be considered as an estate passing according to the rules 
of lineal primogeniture; Achal Ramv. Ifday Pcrtap^ 11 I. A., 51. 

In such cases the degree prevails over the line; but where 
the degree is ec^ual, the line prevails -AarmWar v. 

20 LA., 77. 

Priority among sons by different mothers. —When the last 
holder leaves sons by different wives of the same caste, the 
first-born son is entitled to become the successor, although his 
mother may be junior to his father’s otlier wives that are also 
mothers of male issue. The rank or position of the mothers 
does not confer priority :—Ramalakshmi v. Sivananmithay 
I. A., Sup., 1; Penda Ramajypa v. Bangari Seshmnma, 8 I. A., 

1 = I.L.K., 2 M., 286 ; Jagdish v. Slieo, T.L.K., 28 A., 369 = 
28 I.A., too. 

But if the holder leaves sons by wives of different castes, 
then a junior son by the wife of the higher caste is superior to 
an elder son by a wife of the lower caste : Ramammi v. iiluiL- • 
dara, I.L.R, 17 M., 422 ; I.L.K., 22 M., 515 = 26 I.A., 55. 

As succession depends on custom, there may be a valid 
custom whereby the junior son by a senior wife has prior right 
of succession, to an elder son by a junior wife. The seniority 
and juniority are determined by the date of marriage and not 
by age; I.L.K., 17 M., 422 affirmed by the Privy Council, 
I.L.K, 22 M., 515 = 26 I. A., 55. 

It has been held that for determining who is to be heir to 
an impartible estate, the same rules apply which also govern 
tlie succession to partible estates, though these estates may be 
held by only one member of the family at a time; and accord¬ 
ingly it has been held that an illegitimate brother succeeds 
in preference to a legitimate but remoter relation. I Jiave 
already told you that it is difficult to understand the principle 
enunciated in this case, namely, Jogendra JBhupati v. Nitya^ ' 
nimd,^I.L.R., 18 C., 151=* 17 I.A., 128 ; Seep, ante 253. 

Det;<ts of deceased holder.—It has already been shown that 
the holder'gf an impartible estate has been held by the highest 
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tribunf^l to be competent to alienate the estate by a deed or by 
will: while it is also held by the same tribunal that such an 
estate “may belong to an undivided famih/' and may be ^^part 
of the common family properl f', and the Madras Legislature 
has declared the impartible estates to be inalienable, and has 
thus divested the decision in the Piiapur case, of authority as 
a precedent; and the same tribunal has further declared that 
before the said decision, these estates had been understood to 
be legally inalienable, excepting the life-interest of the holder in 
the same (31 I. A., 1) ; and the Panchis miral of Orissa supports 
the view that an impartible estate belonging to a joint famil}^ is 
inalienable. Now if we confine our attention to the principle 
enunciated by the Judicial Committee in the Pitapur case, 
namely, that the holder of an i-mpartiole estate can devise it to 
an illegitimate son of his by excluding his adopted son the 
legal heir, and assume that this principle should bo carried 
out to its apparently logical consequences, then the legatee 
cannot be permitted to enjoy the estate without paying off the 
testator’s debts out of the estate. And according!}^ it has been 
held that if the debts of the deceased holder be a charge on 
the estate in the hands of his legatee, there seems to be no rea- 
S041 why they should not be a charge on tlie estate in the hands 
of his son and heir, wlio can no longer be said to take the 
estate by survivorship; hence a son taking the estate by descent 
, tak^s it with the burden of a decree obtained against the father, 
and i.s liable to be proceeded against in execution : Pam I)ns v. 
Tehait Brnja, 0 W.N., 879 ; Sreeman v. Srec, I.L.R., 32 M., 
429. But in these cases the sons were liable for their father’s 
debt; for, whether they acquired right by birth and took the 
estate by survivorship, or not, they would 1)6 equall}’^ liable. It 
was, therefore, unnecessary to express an opinion in direct con¬ 
flict with the decisions of the Privy Council. 

Hence, on the other hand, having regard to the eases declar¬ 
ing an impartible estate to be Joint family property, it has been 
held that when a brother takes by survivorship such an estate, it 
is not assets of his predecessor in his hands {Kali Krishna v. 
Paghunath, I.L.R., 31 C., 224; 29 M., 453); and he .is not 
bound to pay the debts of the deceased holder, excepting such 
as were contracted for justifisble causes : Oopal v. Paghunath, 
32 C„ 158. According to the Madras Act, only debts contracted 
for legal necessity affecting the whole joint family, may become 
a charge oft the estate. This Act appears to attach no special 
importance to the father’s debts which also are Recoverable 
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only in case the same were contracted for legal necessity; 

and thus, in so far as regards impartible estates, the Ac^ 
restores the law regarding the father’s debts to the former state 
in which the son’s pious liability, was attached only to debts 
proved to have been incurred f<n* legal necessity, or at any rate 
for valid purposes of the family. 

Conclusion. —It ought to be stated at the conclusion that 
the conception of inlpartible estates and their incidents, hither¬ 
to entertained by the people and the legal profession, upon the 
footing of which this chapter was originally compiled, seems to 
bo at variance with the holder’s right of alienation as explained 
in the recent decisions of the highest tribunal whose pronounce¬ 
ments are binding on all courts and suitors as positive rules of 
law. The contlict of authorit}^ 'however, has created consider¬ 
able difficulty. 

An impartible estate is to be regarded according to the 
recent decisions with respect to alienability, as ordinary pro¬ 
perty, save and except this only, that by reason of its imparti- 
bility, it is to descend to a single person to be ^elected from 
amongst the deceased owner’s heirs, all of whom cannot be 
entitled to participate it, as it is not partible property; the 
selection is to be made according to custom, the heirs other 
than the one entitled to the estate are entitled to get only 
maintenance out of it. Subject to this liability to provide 
maintenance for the junior members, the holder of the estate 
is its complete and absolute owner, in the same way as of any 
other property, and competent to dispose of it in any manner 
he pleases either by a deed or a will, and it is descendible to 
one of his heirs, unless there be special family custom to the 
contrary proved by satisfactory evidence. Impartibility does 
not imply that the estate is to be preserved entire and undi¬ 
minished ; it merely means that the property is not liable to be 
divided by the deceased holder’s heirs if more than one. 

While the former view is also supported by the authority 
of judicial decisions, customs, and legislation. The preamble 
of Regulation xi of 1793 which declares the permanently settled 
es'tates to be heritable according to the ordinary law, recites 
the previous state of things, thus—“ A custom, originating in 
considerations of 6nancial convenience, was established in tliese 
provinces under the Native Administrations, according to which 
some of the most extensive Zemindaries are not liable to divi¬ 
sion.” . And this custom is declared by Reg, x of 1800 to be still 
In force'as regards the impartible estates, Thesf Kegulations 
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clearly support the view, according to which impartible estates 
are to be preserved entire and undivided, and are not liable to 
partition by heirs or otherwise, and accordingly inalienable, the 
holder being merely a life-tenant and manager of the estate 
which belongs to a joint family. In an Article contributed to 
the Law Quarfbrly Review, vol. xvi, page 77, Sir Comer Pethe- 
ram the late Chief Justice of Bengal points out tliat the doc¬ 
trine enunciated by the Privy Council in S^rtaj KotvarVs case 
does not represent the Hindu view of their own law, and also 
the living customary rules or laws by which Hindus of the 
Mitllkshar4 school regulate their lives and properties. 

But the people are bound by the pronouncement of the 
Privy Council, so long as the same is not modified by their 
Lordships themselves or by the*Legislature. 

CHAPTER XVI. 

ALIENATIONS AND WILLS. 

ORIGINAL TEXTS. 


t I fcrm i 

I 

«• ^ 

% mm tsTBrsrpiT ^ ^ nw \ 

ifM ?lsfq f% qnwN fqnfiffit ii n 

1. In houses and fields descended in regular course of succession 
(from paternal ancestors) the father and sons are equal sharers; but as 
regards the property acquired by the father himself, the sons are not 
entitled to partition, against the will of the father. Though immoveables 
and bipeds (slaves) have been acquired by a man himself, neither a gift 
nor a skle (of them should be made) without convening all the sons. For, 
those (fssue) that are born, and those that are yet unbegotten, as well 
as those that are in the womb (of their mothers), all require means of 
support, hence the dissipation (by sale or gift without the consent of 
sons), of the means of support (namely, the immoveables and slaves) is 
highly censured.—Vyisa, 

* a. • -- ft ^ -. _ mmmm-m, tt.. mfmm . 
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2. In land atsqnired by the paternal grandfather or a remoter pater¬ 
nal ancestor, or in corrody {nVuindha — periodic benefit permanently derived 
from a person or property), or in chattels (•= slaves, acquired by him) t!ho 
ownership of the father and the son is the same.—Y^jnavalkya. 

TOit ^rfsofcEnn irmTB ftm; f% ii 

^ranRTT i 

c* 

TT^ f{^ ^«n?[ It i 

3. In property immoveable as well as moveable, ncqiiired by the 
paternal grandfather (or a remoter paternal ancestor) the parcenership of 
father and son is declared to be equal. In such ancestral property as was 
‘^lost and recovered by the father through his own ability, and in what 
is acquired by learning, prowess and the like, the father’s own<*r.ship is 
ordained. Of such property the father may make gift or distribtition 
according to his pleasure.—Vrihaspati. 

8 I ftmi hw: i 

fimr 5T fir?rnTT: ii i 

4. The father is master of all the gems, pearls, and corals; hut 

neither the father nor the paternal grandfather is so of the whole immove¬ 
able property.—Y6j naval kj'a. ^ 

V. I wfmxm ^ i 

5i^: ii 

^ ^fuwT; tot: i 

^aiT'SlTO f^?Rt II mw, I 

5. A single parcener shall not without the consent of the rest make 
a sale or gift of the whole immoveable estate, or of what i.s eontmon ,,tn 
the potm-gentiles. Kinsmin whether separated or undivided are equal 
in respect of immoveables: for, one has not power over the whole,*J;o give, 
mortgage or sell.—-Vyasa. 

I Wl-jft WT^ ^^TTO«ff?IWXnf[ I 

^ « irorfH: i 

w 

6. Even a single member may make a donation, mortgage or sale of 

immm'eable property, during a season of distress, for the sake of the family, 
and eis^cially for rfUgions purposes.—Vrihaspati, , . / 
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'O u ’5rftrwn i 

* ^?T ^TwriR-f^t ii ^iF^fTr: i 

7. Sijp.irated or iinseparatcd Sapindas arc equal in respcclj of iin- 
moveiblos; for, in all ciroumstansos, one is inooiupoteiifc lo nuke a gift, 
pledge or sale, (of the same).—Vrihaspati. 

c I fk^ ii 

H. In immoveable property there is no sale; mortgage m.ay be made 
^ by consent (of parties interested). 

L I irf?rwTf?T i 

f). He who accepts land and he who gives the same, both of them 
are performers of a holy deed, and shnll certainly go to the blissful regiot* 
of heaven.—Cited in the Mit., 1, 1, 32. 

to I mm: ii i^it«><ii 

10. Acceptance of a gift shall be public, especially of immoveable 
property.—Yajnavalkya, ii, 176. 

11. ,[The founder of the Bengal school does not admit the Mitakshara 
doctrine of rUjht by birth, according to which the birth of the male issue 
is the cause of his co-parcenery right to the property of the father and 
other paternal ancestor, which property is therefore called 

heritage ; but he maintains that heritage is always obstructed. Obsti ucted 
* heritage is also recognised by the Mitaksh.ar^ but is held to be applicable to 
collaterals only, and not to male issue the heir par excellence. Accordingly 
Ji'mutav4hana maintains that the demise of the father or deceased owner 
is the cause of the heritable right of the .son or heir. To this position an 
objection may be raised, namely, how can one persona act such as the 
owner’s death, be the cause of the right of another person, such as of the 
heir, the ordinary rule being,-one’s own exertion is the cause of his pro¬ 
prietary right. This objection which is equally applicable to the obstructed 
heritage under the Mitikshara,—is thus obviated by the founder of the 
Bengal school.—D4ya')haga Chapter I, paras. 21-24,—] 

I ft %?r^ai5rTiTT^-ijHr 

«aTtITTT?t I 1 • . 

aftqftn ft 71^ ^ \ ihtt 

f^irft TTwinift ttm, 
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• • 

rfH fTf5-^wiftr mill I f^ 

W i i 

w!i ^^jfTTWT^ f| nqt’fnt, w ^ 

31 ^ wmK\ ’^ir ^ i 

^csf OT TfH 

«t?N fw5f^ if?! i ^mwi- 

^ (6) ^wiw?frsfT ^r«Sw- 

w ^FW«!f^ ^5ra • r 8 i 

' (a) jmm ^ I 

w T^^ II 

(h) wTtR»( ^nanr^ i 

^ jrf?nrTl^ « 

^Tf% I • 

^cw^wS^ ^ irf^: IIJR^:, t® i '®i,''®< I 

c 

11. (The accrual of) one’s proprietary right by another’s act is not in¬ 
consistent, by reason of its being founded on the Sh&stias; and apart from 
the Shistras, it is seen also in the world (ie., in the actual practice among 
people), since, in the case of gift, the donee’s ownership in the thing (given) 
arises from the giver’s act consisting of the relinquishment in favour (i.e., 
with the intention of causing ownership) of a sentient being :—D.B., 1,*21. 

Nor can it be contended, that the proprieUiry right (of the donee) 
arises from (acceptance, literally) appropriation (by him, of the thing 
given); since, in that case, there would arise this objection, namely, that 
the acceptor (or the donee) alone would become the giver (according to 
the grammatical rules); since, gift consists of an act of which the effect 
is the generation of another’s proprietary right, and that effect would 
depend on (the act of acceptance by) the donee (according to the Conten¬ 
tion), in the same manner as a sacrificer, though making the relinquish¬ 
ment in favour of the Deity, of a thing (owned by him) is not called the 
%oia, Ihut tbe priest alone as perforlBung the act of throwing (that thing ^ 
into tll^ sacrificial fire) which (act) is the cause of applying the name' 
of /u»m to the relinquishment of that very thing,—is called thei^oto.” 
Besides in passages of the Shfistras such as (a) ** Intending in mind a 
fit object of the gift icc./' (the use of the word ^i/t is fouim even before 
acceptdboe,*-D.E, 1,23. , 
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Sho^ild it be contended that fx^swikdra means appropriation ,—since 
bv reason of the use of the affix chwi (in the word swlkdra) which im¬ 
plies becoming (of a thing) what it before was not (swikdra^*) appropria¬ 
tion consists of an act making that one’s property which was not his 
property,-^how can proprietary right arise antecedent to the same (i.«., 
appropriation or acceptance) ?—D.B,, 1, 23. 

The answer is, though proprietary right has already arisen (from the 
donor’s act) yet it is by the donee’s act consisting of the knowledge that 
“ it is mine” that the property is made liable to user according to pleasure : 
and this is the meaning of the word (swikdra’’*) appropriation (or 
acceptance). Althwigh acceptance (of gifts) do not (immediately) create 
proprietary right, still its being a mode of acquisition like officiating as a 
priest, and teaching, with which it is associated (6) is not inconsistent: for, 
in the case of officiating as a priest, and so forth, the proprietary right 
arises from the gift of the fees.—D.B., 1, 24. 

(rt) Intending in his mind a‘proper object of the gift, (the donor) 
should throw water on the ground (indicating the mental act of giving) 
there are bounds of the ocean, (but) there are no bounds of ylft. * 

(6) Reading (the Shistras) and leaching (others to read them), per¬ 
forming s.icrifices and officiating as priest (in sacrifices performed by 
others), making gifts (to the poor) and accepting gifts (made to them by 
the virtuous), are the .six acts of the first-born caste: but of these six acts 
of this caste, three are his moans of livelihood, namely, otti hating as priest, 
teaching, and acceptance of gift from a pure person.—Maun, x, 75-76. 

I ^ ft m i 

t TO TO t ii 

, 12. Let all the relations in my family, that have come to this world, 

or will (hereafter come, ie., those now existing as well as those that will 
come into existence in future), have satisfaction by moans of the water; 
let all beings enjoy it by washing, drinking and bathing.—This text is 
cited by Raghun nidana in his work called consecration of Tanks. 

, ALIENATIONS. 

Descriptions of property. —Three descriptions of property 
are found in the (Stnritis) codes of Hindu law, namely, immove¬ 
able, moveable and Nibandha. Great importance is attached 
to inynpveable property, the ownership of which, appears to 
, have Ibeen recognized by ancient law to be vested in join* farni- 
• lies the units of archaic society, or in the village communities 
which were but expanded families, and not in the indivi¬ 
dual members thereof. It was deemed to be the hereditary 
source of maintenance not only of those members of,the’ family 
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that were in existence for the time b.eitig, but also of tli4)se that 
were to be born in future as well as of those that had departQid 
for heaven to whom oblations were to be regularly offered every 
month which constitutes a day of the (deceased ances¬ 
tors. Land being thus dedicated, as it, were, to the family 
deemed to consist of the departed, the living and the future 
members, or to the village community, and the ownership being 
therefore vested in that permanent ideal entity, its living mem¬ 
bers could not be competent to alienate its property, which they 
were only entitled to use, occup}?^ and enjoy, but bound to pro¬ 
tect, preserve and ])ass on to their successors without dissipation. 

Texts absolutely t)rohibiting alienation of land appear to 
indicate the ancient law. In the course of time, the right of 
alienation had to be recognised, and it appears to have first 
^coine into existence in the form of gift of land to meritorious 
and useful strangers, for inducing them to reside in a village for 
the benefit of the community, such as grants of land to a 
Brahmana who was to impart religious instruction, to a 
physician for medical treatment, and to a person distinguished 
for secular learning for imparting secular instruction and 
helping the people in other way.s,—called re.spectivoly 
Vaidyotter, and Aiahaitran, 

The next step in advance towards right of alienation was 
when a necessity affecting the whole family could not otherwise 
be met than by a transfer of landed properly, wliich consistent-# 
ly with the prohibition against alienation, took the shape of 
the pure usufructuary mortgage that appears to be the earliest 
kind of pledge of land. The alienation could be made by the 
kartd or the head of the family. 

In process of time, however, out and out sale of land came 
to be recognised but still subject to the restrictions applying to 
faniilies governed by the Mitdkshard. Moveable [)roperty was 
not of much importance in former days, and its alienation is 
not fettered by restrictions, the property being, from its very 
nature, easily removeable and difficult to trace. Although at 
present such property has acquired great importance specially 
in the shape of funded property^ such as public debt, municipal 
debenture and share of Railway or other joint stock comj^nies, 
as weil as ships, machinery and the like. 

Nihandha^ or corody is sora'b thing of value periodically* 
received, by one person from another, on the strength of a 
grant. The illustrations of nihandha given in the Mitakshard 
while expkining the term show it to be a benefit derived from 
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land (Mit., 1, 5, 4,); but the Ddyabhdga explains it to be what 
is promised by one person‘to be given periodically to another, 
as on the month of Kaitika every year : 2, 13). * 

The incidents of immoveable property appear to be applied 
to this kind of property. Government Promissory Notes and 
similar funded propertj^ were unknown to Hindu law: consider¬ 
ing their importance they should be deemed as nihandha and 
not as moveable property under Hindu law. These ought to 
have the incidents which Hindu law' annexed to nihandha, i.e., 
the incidents of immoveable propert}’'. This appears to be the 
conclusion that is consistent with the spirit of Hindu law% and 
is also supported by the explanation of the term given by the 
founder of the Bengal school in the Dd 3 ’abhdga. According 
to this explanation the annuity which is promised in the form 
I will give it every month of Kdrtika," — not seem to be 
necessarily annexed to land, but to create a personal obligation’ 
although the right to receive and the liability to pay, may both 
be intended to be heritable, such as an annuity to a spiritual 
guide, the relation of disciple and spiritual guide being a herit¬ 
able one, (Manu, viii, 388); instances like this, however, are now 
held to be, matters of moral obligation onlv. 

But nihandha or corodj' hfis been held to be limited to bene¬ 
fits arising out of land, and accordingly Government Promis¬ 
sory Notes have been held to have the incidents of moveable 
,])roperty: 5 W.ll., 141. 

there w’as another kind of propei'ty w'hich, regard being 
had to its importance, w^as by Hindu law placed in the same 
category with land, but which has ceased to exist in British 
, Empire by reason of the humane legislation prohibiting the 
recognition of, and declaring it to be a serious crime to hold, 
Such property. Slavery or proprietary right of man over man, 
was recognised by ancient law in all countries. Mankind ow’es 
a deep debt of gratitude to the Briti.'-h people for their human¬ 
ity, who spent millions of money for abolishing slavery by 
emaiKjipating the slaves existing at one time in the British 
Empire on payment of compensation to their owners, and who 
have since been sparing no pains to suppress in all countries 
this inhuman usage. 

, Thus we find four kinds of property" dealt with the 
.commentators on Hindu law, namely, (1) land, (2) nihandha, 
(3) slave, and (4) moveable. The first three are placed in the 
same category regard being had to their importance, and have 
the same incidents as immoveable property, in contradistinction 
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to those of the moveable property. Now, what things w'ere 
the Hindu lawyers contemplating, ‘as constituting moveable 
property while they were dealing with the classification of 
property? The household furniture, the wearing apparel, the 
few ornaments put on by females, the domestic animals, the 
implements of agriculture or mechanical art carried on by the 
family, grains and the like are the only things they were-think¬ 
ing of, as composing mov^eable property, which was deemed 
to be of lesser importance. It would not be right or reasoiiable 
to include under the term moveaUe of Hindu law', the import¬ 
ant kind of property that w'as unknown to ancient law', but 
has come into existence in the course of progress of the Western 
civilization of modern time, such as the fancied property 
which bears a closer resemblance to the nihandha or corody of 
Hindu law'. 

‘ Capacity to alienate. —The subject of alienation has already 
been considered while the Mit^ksharii Joint Family, the Female 
Heirs, the Endow’ed Property, and the Impartible Estates 
have been dealt w’ith. Some general principles only relating 
to alienation may shortly be stated here. 

« It should be observed that an owner may be incompetent 
to alienate his ow'n property, while a person who is not the 
owner, or who is only a part owner, may, under certain circum¬ 
stance, be authorized to alienate what belongs entirely to 
another person, or jointly to himself and others. 

Capacity to alienate is also affected by the nature and cha¬ 
racter of the property, as being moveable, or immoveable, joint 
, or separate. 

In the case of joint property, the capacity of a co-owner 
is affected by the nature of the joint tenancy, as the co-owmers 
being joint-tenants or tenants-in-coramon; the joint-tenancy 
again may be convertible into separate tenancy, or it may be 
unseparable as in the case of two or more female heirs. 

The capacity of a joint-tenant is affected also by the purposp 
for which the alienation is made,—being a joint one of all the 
joint-tenants, or a personal one concerning himself alone, r 

Owner incompetent to alienate. —Want of discretion inca¬ 
pacitates a'person from making any transfer of his ^ropertjr; 
accordingly a perso^( who is a minor, or an idot, or a'lufiatic, 
cannot alienate his property. 

According to Hindu law women are deemed to be wanting 
in discretion, and therefore they require the guidance of their 
male isolations in managing and dealing with their property. 
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The Ddfj^abhaga distinctly lays down that a widow inheriting 
her husband’s estate, must remain under the control of lier hus¬ 
band’s kinsmen i e. the reversioners, with rosj)ect to the manage¬ 
ment and disposal of property : xi, i, G4. 

It cannot but be admitted that females are impulsive, and 
are carried away by tiioir feelings and sentiments vliicli con¬ 
trol their actions, and to which their reasoning power is subordi¬ 
nated. Having regard to this natural defect in the character 
of women, Hindu law j)rovidcs, that women must, in all stages 
of their life, be under the guardianship of their male relations. 

The Legislature a[)pears to have accepted this principle in 
placing a female possessed of large property under the tk)nrt 
of Wards, and in providing that she cannot deal with anj' pro¬ 
perty W'ithout the consent of heV constituted legal guardian. 

And accordingly our Courts also require proof, in cases of, 
alienation by Hindu ladies, that tliey had disinterested and 
independent advice, and that the deed \vas explained to, and 
understood l)y, them : ante p. 437-8. 

Alienation of moveables.—There are only two questions that 
arise for consideration w'ith respect to the alienation of nnoe- 
ables, namely, (1) tlie father’s power of alienation over ancestral 
moveables, under the Milakshai'uand (2) the widow’s })ower over 
inherited moveables. 

As regards the Mitdkshard father's power of alienation over 
ancestral moveables it lias already been said that alienation to 
an outsider should be distinguished fi’om unequal distribution 
wuthout any justifying cause, among the male i.ssue who are also 
joint owners. Gifts of small ])oi tions out of affection, to mem¬ 
bers of the family are expressly allowed. But a bequest of the 
bulk of ancestral moveables io one of two sons to the exclusion' 
of the other cannot be valid ; see ante p. 213. 

The restrictions imposed on a Hindu widow against aliena¬ 
tion of the husband’s estate apply to moveables as well as to 
immoveables, in all the schools (8 M.I.A., 529; 11 M.I.A,. 506; 
I.L.R.y 8 M., 290) expecting in Mithila, and in Bombay as 
regards those that are governed by the Vydvalidra-Mayiikha: 
I.L.R, 10 a, 392 ; IG-B., 229, 233. 

Aejeordiug to the commentaries of the Mithila school the 
■widow’s rights in property inherited from the husband are* the 
same as in property given by him, tliat is, absolute in moveables, 
and limited to life-interest in immoveables. Hence inherited 
moveables should become the female heir’s Strldhan. 

In Bombay it li^s been held that although under the May dkha, 
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a widow has absolute power of alienation over moveables 
inherited from the husband, yet she cannot bequeath the saiqe 
by a will: I.L.R., 17 B., GUO. It is no doubt true, that a usage 
* has sprung up in some districts in Bombay, recognising widow’s 
power of alienation over moveables upon the authority of Mayii- 
kha, but it is difficult to find any passage in that work, support¬ 
ing or justifying the said view. 

In the other schools although a female heir has only the 
Hindu widow’s estate in moveables as well as in immoveables, 
yet no other rule is laid down to preserve theVights of the next 
heirs in the moveable property inherited by a woman, than the 
provision that a widow must be subject to the control of the 
husband’s kinsmen, as regards the management and the disposal 
of the husband’s property. This provision however, has been 
rdeemed to be of moral obligation only : in this view, however, 
it would be difficult to protect the reversioner’s interest from 
defeasance by the widow’s unauthorized disposal. 

Hence in a recent case Justice Saradacharan Mitra observes 
w’ith respect to that provision- These are no doubt moral in¬ 
junctions, but practical effect has always been attempted to be 
given to them so far as circumstances at the present time allow”: 
I.L.R, 31 C., 214, 220 = 8 W. N., 11. 

Alienation of a single co-parcener’s interest. -One of the fun¬ 
damental points of distinction between the two schools, consists 
in the difference in the nature of tenure of joint property^: in 
Bengal co-heirs take as tenanfs-in-common, or to use the ex¬ 
pression of Jimutavdhana, the right of each co-heir accrues and 
extends to a fractional portion only of the joint inheritance, and 
acting together, force each other to limit its operation to and 
•adjust itself distributively on, particular portions onlj’' of the 
aggregate, which portions existing from before, but not mani¬ 
fest, are only made known by partition. One of the legal con¬ 
sequences deduced from this doctrine, is, that each co-parcener 
is free to alienate his share without the consent of his co-heire. 

Whereas under the Mitjikshara, co-parceners are joint- 
tenants, the right of each extending to the whole estate, 'or the 
whole estate being jointly vested in all the co-heirs; so that no 
one has any definite share in the property, which they hold as 
a cofporate body. Hence no ind|viduai member can alienate 
any joint property in which he has not individually any such 
right or interest as may he transferred. Though one member 
alone,is entitled to enforce partition and so cause the joint title 
to be converted into several ones, and have a separate sliare out 
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of the^aggregate, wliich share, if allotted exclusively to him 
ijjone, may be transferred by him according to his pleasure. A 
single member, however, may alone as representing the whole 
family alienate any joint property for a family purpose; the 
incapacity relates to an alienation of his own interest only for 
his personal purpose. 

The Mitakshara law incapacitating a co-parcener from 
alienating his undivided co-parcenary interest has been modified 
.to some extent in Madras and Bombay by the operation of the 
principles of eqitity, in favour of purchasers for value, founded 
on the co-parcener’s unrestricted right to call for partition : 
p. iJ2G supra. 

But as regards volunteers i.e. donees and legatees, the old 
rule against alienation of undivided co-parcenary interest is 
strictly maintained, and no member of a joint family in southern 
India can make a valid gift or be(iuest of his joint interest : seS 
pp. 2*29 supra. 

The tenure of property inherited by co-widows or two or 
more daughters is deemed to be unseparable joint-tenancy so 
that there cannot be such a partition between them as to cause 
a division of title and the conversion of the joint estate into 
two,separate estates to be held in severalty ; hence one cannot 
make any valid alienation without the consent of the others : 
I.L.R., 16 M., 1. But there may be a division of possession 
by agreement between them, or even by a decree of court, for 
the limited purpose of securing to each a distributive enjoyment 
of the benefit of the joint property, but keeping intact the right 
of survivorship: 8 W.N., 658. They may also divide the 
property by contract, and agree to release their mutual right of 
survivorship and take possession of their shares with power of 
alienation ; and so each may take an estate in her share during 
the life of both, so that the survivor is not entitled to claim any 
property alienated by the deceased, the alienee being entitled 
to hold it during her life also : I.L.R., 22 M., 522. It is also 
held iihat one of them may alienate her life-interest in the 
estate : I.L.R., 26 M., 334. And it is further held that a 
compulsory sale in execution of a money-decree of her life- 
interest* wbuld entitle the purchaser to hold it for hey life : 
LL.fe, 11 M., 304. 

Alienatioii by non-owner. —A sebait or trustee managing an 
endowed pr 9 perty, and a guardian managing an inhiut’^ estate, 
may in oerUiu circumstances alienate the property under their 
cj^arge, although they have no personal interest in .thtJ same. 
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So the Kartil or a member of a joint family may make^ valid 
alienation of the interests of himself as well as of other inemhers^ 
in a joint property, under certain circumstances. Similarly a 
Hindu widow or any o'ther female heir whose right of alienation 
in the property inherited by her, is ordinarily restricted, may 
make a valid transfer for raising money for certain purposes. 

All these analogous cases are g(overned by the same general 
principles. The circumstances justifying transfers may vary in 
the different cases, but they must come under one of two heads 
namely either Necessity or Benefit to the estate or to the person, 
including spiritual benefit. The lender or the transferer is 
bound to enquire into the necessity or the benefit. 

The leading case on this subject is, that of Ilunooman Persad 
Pandey v. fkibooi Mmivisj Koonwari, (C 303 = 18 

W.K., 81). This classical judgment of the Judicial Committee 
^vas pronounced with respect to the power of a manager of an 
infant’s estate. The principles laid down are as follows,— 

1. “ The power of the manager for an infant heir to charge 

an estate not his own is, under the Hindu law, a limited and 
qualifie d power. It can only be exercised rightly in a case of 
nci’di <jr for the benefit of the estate. 

'2. “ But where, in the particular instance, the charge is 

one that a prudent owner would make in order to benefit the 
estate, the bona-fide lender is not affected by the prece.dent 
mismanagement of the estate. ^ , 

3. “The actual pressure on the estate, the danger to be 
averted, or the benefit to be conferred u[)on it, in the particular 
instance, is the thing to be regarded. 

4. “The lender is bound to enquire into the necessities for, 
the loan, and satisfy himself as well as ho can, with reference 
to the parties with whom he is dealing, that the manager is 
acting, in the particular instance, for the benefit of the estate. 

5. “ If he does so enquire, and acts honestly, the real 

existence of an alleged, sufficient and reasonably credited neces¬ 
sity, is not a condition precedent to the validity of his charge”: 
in other words, bona-fide creditor or transferee should not* 
suffer when he has acted honestly and with due caution, bpt 
is himself deceived. And , 

6.S, “Urjder such circumstances, he is not bound to see to 
the application of the money.” 

In the case of Baboo Kameswar Persad v. iRnn Baliodoor 
Singh (8 I. A., 8, 11) in which a mortgage executed by a Hindu 
widow'wa§ sought to be enforced against the reversioner, their 
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Lordslyps held that those principles laid down in the case of 
Ilunooman Persad Pandhy, apply—“not only to the case of a 
manager for an infant which was the case there, but to transac¬ 
tions on all-fours with the present, namely, alienations by a 
widow, and to transactions in which a father, in derogation of 
the rights of his son under the Mitdlcshard law, has made an 
alienation of ancestral family estate, Tiie principle broadly 
laid down is, that although the lender is not bound to see to 
the application of the money, and docs not lose his rights if 
upon a bona-fide>\m{'CL\rj he has been deceived as to the exis¬ 
tence of the necessity which he has reasonable grounds for 
supposing to exist, he still is under an obligation to do certain 
things.” Then their Lordships cite from the judgment passages 
set forth above in paragraphs 4 and 5. And their Lordships 
go on to observe—“ such being the law any creditor who comes 
into court to enforce a right similar to that which is claimed ifi 
the present suit is hound at least to shew the nature of the 
transaction, and that in advancing his money he gave credit on 
reasonable grounds to an assertion that the money was wanted 
for one of the recognised necessities.” As to the power of a 
widow to borrow for the purposes of a trading business inherited 
by her on the credit of its assets see 'lb I.A., 10:2 and I.L.R., 
20 B., 200. 

And in the case ProHunvto Knmari Dchya v. Golah Chand 
Bahoo, their Lordships held that those principles apply also to 
the power of a sebait and manager of ])roperty dedicated to the 
worship of a Deity. Their Lordshi])s say,—“ The authority 
of the 8ebait of an idol’s estate would appear to be ana¬ 

logous to that of the manager for an infant heir, which was 
thus defined in a judgment of this Committee, delivered by 
Lord Justice Knight Bruce,” and then the above passages are 
cited ; 2 I.A., 145, 151. 

As regards the capacity of the Pardanashin Hindu ladies to 
^ilienate property, it should be borne in mind that the status 
assigjied, and appears to be rightly assigned, to them by Hindu 
law,*is, that of life-long pupilage or tutelage. Hence they 
should be permitted to exorcise this exceptional power only in 
cases of need or preservation of the estate. , 

Other persons competent to transfer property not their own 
are Executors, Administrators, Trustees, Partners, Agents and 
the like, who are authorized by statutes or by the owner’s express 
or implied "consent. These cases are merely alluded to here ; 
the power of the two first is discussed later on. 
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Tlie principles so lucidly enunciated by their Lord^ips in 
JIaiiooman PcrsatVs case, and applied to other cases of analogous 
character, have been adopted and embodied by the Indian Legis¬ 
lature in {Section 38 of the Transfer of Property Act. 

Gifts.—The subject of gift is discussed in the Hindu codes 
and commentaries, under the Head, Topic of Litigation, or 
Form of Action, called Resumption of Gifts, where gifts are 
divided i)ito four-clksses, namely, (1) proper, (2) improper, 
(3) valid or (4) invalid the original words being deya = 
what should be given) adeya, what shoDld not be given) 

d<(,tla {^ri—yiven i.e., irrevocably) and a-datta = UDgiven). 

1. A proper gift consists of the donation of the donor’s own 
property, which is not prohibited. If a person has more pro¬ 
perty than what is sufficient for'the maintenance of those he is 
bound to support, he may make a proper gift of the excess. 
I’he Hindu Codes recognize a man’s proprietary right over his 
wife and son, but condemns a gift or sale of them ; hence a gift 
of them would be improper, as appears from what follows. 

2. Subjects of improp&t' gift are, either what are not the 
donor’s own or exclusive property (though they are in his pos¬ 
session), or are what is forbidden to be given awa}?^; they arc 
enumerated in the following text of Niirada, thus,—“The sages 
declare that a person cannot, even when placed in distressful 
calamities, make a proper gift of a thing entrusted to him by its 
depositary, or borrowed (by him from another) or pledged (to 
him), or what is joint property (of himself and his co-parceners), 
or wliat is deposited (with him by another), or his son, or wife, 
or entire property, or what has been promised (to be given) to 
an(»ther.” 

The Mitakshara in commenting on this text says, that the 
text is intended to lay down the subjects of improper gift, but 
not to indicai^c Avant of ownership; because ownership does 
exist in son, Avife, entire property > and* what is promised. It 
Avould appear therefore that a gift of these though improper 
may be valid, in those cases in which4he donor is OAvner. «>For, 
in the same chapter, there is the folloAvin^ text of Yajnavalkya, 
—“ The acceptance of a gift shall be public, especially of im¬ 
moveable property —and the Mitdkshara introduces this text, 
thus,-*-“ In this text the sage declares that the acceptance of 
property of which the gift is improper, should be publicly made 
by the donee.” So it appears that a bona-fide donee without 
notice cannot be blamed if the thing given do not belong to 
the doiior. ’ 
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3. * A valid gift (^) is defined to be what lias been made b}^ 
a person- of sound mind, and i.s not liable to resumption. Narada 
describes seven kinds of gifts that are lawfully made and cannot 
be resumed, in the following text—“The learned in the law of 
gifts deem as valid gifts, what is given as the prioe of goods sold, 
or as remuneration (to an artizan or the like), or for the pleasure 
(of hearing bards, musicians or the like), or out of affection (to 
a daughter or son), or in return for a benefit, or for the purpose 
of the bride’s price, or for the purpose of spiritual benefit.” 

Thus it app&ars that a gift for consideration is recognized 
by Hindu Law. 

4. An (^3E=f! = ungiven or) invalki gift is defined to be that 
which is liable to resumption. Ndrada describes sixteen kinds 
of gifts which are illegally made and may be resumed as if 
not~given, in the following text,— “But (1) what is given by 
persons under the intliience of excessive fear or (U) wrath or 
(.3) grief, or (4) suffering from disease, (5) what is given as 
bribe, or (6) in jest, or (7) through fraud, (8) what is given and 
regiven or (what is given by mistake) (0) or, what is delivered 
by an infant (who has not reached the sixteenth year), (10) an 
idiot, (]]) one not stii jurix, (12) one overwhelmed by disease, 
(13) a drunkard, or (14) a madman, (15) what is given with the 
desire of getting a return in the shape of performance by the 
donee, of some work (if not performed), or (10) what is given to 

, f» person not a proper object of the gift but representing himself, 
and mistaken by the donor through ignorance, to be a proper 
object, or for the performance of a religious act (falsely stated 
1)}^ a badmaii who really wanted to u.se the same in gambling 
, and the like)—all this is ordained invalid gift (as \i‘ not-give)i).’' 

The fifteenth instance shows that a gift may be subject to a 
condition subsequent; and the gift is liable to defeasance on the 
non-fulfilment of the condition. 

The author of the Mitdkshard concludes the subject of gift, 
thus—“ He who accepts any of the sixteen kinds of invalid 
gifts,and he who gives SkwAmproper the punishment of both 
• of them is declared by Ndrada in the following text, namely,— 
‘ He who out of covetousness accepts an mvalid gift, as also he 
who^giyes an improper gift; the donor of the improper gift 
shoula be punished, and likewise the acceptor of the invalid gift.’” 

It should be observed that the enumeration oV impnqm' 
gifts includes four kinds of property of which the donor is not 
^ owner, but holds the same as trustee. With respect to the gift 
^ and aibeptance of the same, the following^provision is found in 
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an early chapter of the second Book of the Mitakshar4 (on 
sloka, ii, 24),—“ Punishment is ordained for the gift and accept^ 
ance of what is not (the donor’s) property,—in the following 
text,—‘He who accepts an improper gift (knowing that the 
donor is not its owner), as also he who gives an improper gift; 
both of them should be punished like thieves, and the highest 
penalty shall be inllictcd*on them.’” 

There appears to be a distinction between improper gifts of 
which the donor is the owner and those of which he holds pos¬ 
session as mere trustee but is not owner. ‘ * 

According to the Indian Contract Act, Section 108, a person 
in possession of goods by the consent of the owner, may give a 
good title to a hona fide buyer without notice. But a volun¬ 
teer donee has no such equity as*may bo invoked in favour of a 
hpna fide purchaser for value. 

It should be observed with respect to the gifts of one’s own 
property, which are ordained improper as setforth above, that 
they are valid in law, thougli morally wrong, and that the donor 
is not intended to be liable to punishment for making them; his 
ownership being admitteJ, he must bo held to be legally compe¬ 
tent to make a valid gift, sale or the like alienation. Among 
these improper gifes is included the c/ift of son, which according 
to some Commentators applies one to the gift of an only son. 
But the gift of a son, whether of any son, or of an only son, is 
only improper, and not invodid, though the father’s ownership 
over the son, is at present restricted as regards alienation, only 
to a gift for adoption. The principle of Factum valet is pro¬ 
perly applicable to this case. 

Definition and requisites of gift. —Gift is defined by Hindu 
lawyers, to be the creation of another person’s proprietary right 
after the extinction of one’s own proprietary right in the sub¬ 
ject matter of the gift. The Mitakshara (on Yajnavalkya’s 
sloki ii, 27) says,—“Gift consists of the extinction of one’s own 
property, and the generation of another property; and if that 
another accepts, then and not otherwise, the generation of an¬ 
other’s property becomes complete (or effectual or operative). 
The acceptance again, is threefold, namely, mental, verbal, and 
corporeal: mental acceptance consists of the thought,-*-“J'his 
becomes mine”; verbal acceptance consists of the utterance of 
the concept of relation (between himself and the thing given as 
owner and property), by an expression like—“This becomes 
mine”;, but corporeal acceptance is manifold, consisting • of 
receipt or touch (of the thing given), or the like.” 
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Menial acceptance appears to be presumed from the silence 
oi^ the donee when in his presence a gift is made by the donor 
in his favour, or when he receives a thing sent to him as a gift 
or present, or is informed of the gift, according to the maxim,— 
“ what is not prohibited or dissented from, becomes permitted 
or assented to.’* 

Difference between Dayabhaga and Mitaksbara on gift and 
acceptance. —It should be observed that there are two factors in 
a gift, namel 3 % (1) the extinction of the donor’s right, and (2) the 
creation of the cfonee’s right. In the Ddyabhdga there is an 
interesting discussion of the question whether it is only by the 
donor’s act of relinquishment of his right over the thing in 
favour of the donee, or it is also by the donee’s act of acceptance 
of the thing, that the donee’s right over the same accrues ? The 
learned author of that treatise maintains the first, and contro-* 
verts the second position that acceptance by the donee is also 
necessary in addition to the donor’s act, for the completion of 
gift; he refers to a grammatical rule, according to which a word 
formed by the suffix tri being affixed to a verb, signifies the 
agent, on whose exertion depends the completion of the act 
im[)orted by the verb, and therefore the word ddtri oi' donor 
formed by annexing tri to the verb dd (= Latin cZo) meaning 
to give, must signify the person by whose act the giving is 
completed ; and goes on to point out that if acceptance by the 
^lone» be admitted to be necessar^^ for the completion of a gift, 
then the donee would become the donor. Accordingly he main¬ 
tains that bqth the effects, namely, the cessation of the donor’s 
l ight and the accrual of the donee’s right are caused by the 
ilonor’s act of giving. No doubt the gift cannot become effectual 
or operative without acceptance by the donee. If he refuses to 
accept, then according to the Dayabhdga his right which accrued 
by the donor’s act becomes extinguished, and a new right accrues 
to the donor, as if the property were never appropriated by any 
person. The above passage of the Mitakshard may be con¬ 
strued'to support either view; but the Mitdkshard school 
Appears to hold that gift itself is incomplete without acceptance. 

Thus it is clear that there is an important distinction between 
tha twp schools with respect to the requisites of a valid "|fift: 
according to the Mitdkshard school acceptance is necessarJ^ 
there can be no complete gift without the donee’s consent; 
whereas according to the Bengal school the donor’s act of giv¬ 
ing alone completes the gift. It would no doubt be infruQtuous 
and ineffectual in case of non-acceptance by the donee, but 

H. 69. 
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practically the assent of a person may always be presiynecl to 
that which is beneficial to him. ^ 

The accepted rule of English law is stated by Shephard and 
Brown in their commentary on the Transfer of Property Act, 
to be, that “when once the donor has done his part in transfer¬ 
ring the property, it vests in the donee, subject only to his 
dissent. It is not positive consent, but absence of dissent, which 
is required to make a gift complete and irrevocable.” 

It should, however, be observed that acceptance by positive 
consent must be necessarj% if the gift be onerd'as or conditional 
i.e., depending on a condition to be fulfilled by the performance 
or non-performance of .something by the donee. 

The Mitakshara school may seem to go further, and to 
require posse.ssion or actual enjojmient by the donee for the 
completion of acceptance. Since it goes on to say (Mit., on ii, 27), 

“ As receipt or the like may be made immediately after the 
bestowal of water (by the donor, accompanying the act of giv¬ 
ing,—being the prescribed ceremony for gift,—Text No. 1 ia, 
ante p. 533) on gold, cloth or the like (moveable property), even 
the threefold acceptance becomes completed. But in the case 
of a field or the like (land), without the enjoyment of the fruit, 
corporeal acceptance is not possible, there must be even a .slight 
enjoyment; otherwise, there is no completeness of a gift, sale or 
the like (transfer). A title without corporeal acceptance con¬ 
sisting of the enjoyment of the fruit (produce) is weaker tlj|an a, 
title accompanied by enjoyment. This is so, in the absence of 
knowledge of the prior or posterior date of the two; in case 
of knowledge of the prior and the posterior time, thfe title of the 
prior date, though defective (in that way), alone prevails.” , 

It should, however, be noticed that in the above passages 
of the Mitdkshara, the subject dealt with is the proof of pri{)rity 
between two persons claiming title to the same property, and 
the requisites of gift are incidentally discussed, and the question 
of possession is considered with respect to all kinks of transfer, 
as a factor determining priority of two titles; and wherQ their 
chronological priority i.s not known, there a title created by a* 
gift, sale or the like, when accompanied by possession, is stronger 
than another title without possession. Where such ppority^is 
kno\V^, there the title prior in point of time prevails.’ Blit, 
this is different from what are required for the completion of a, 
gift as between the donor and the donee. 

Trfmsfer of Property Act affects Hindu law as to mode of gift. 
^According to the definition of Gift in the of 
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Propetty Act, Section . 122, the requisites of a valid gift are as 
follows,—(1) the subject of the gift must be certain existing 
property, (2) it must be made voluntarily and without consi¬ 
deration and (3) it must be accepted by or on behalf of the 
donge during the life-time of the donor and while he is still 
capable of giving; but “ if the donee dies before acceptance, 
the gift is void.” * 

Agreeably to the Transfer of Property Act, a gift may be 
made to an unborn person, subject to certain conditions: see 
Sections 13 and 1L4 corresponding to Sections 100 and 101 of the 
Succession Act. Hence Section 122 defining gift cannot be 
taken to mean that the donee must, in all cases, be in existence 
at the time of gift. Acceptance before death of the donee, 
therefore, does not imply that the donee is actually in existence 
when the deed of gift is executed. The Chapter on Gift^ 
however, does not alFect any rule of Hindu or Buddhist law, 
save as provided by Section 123. 

Hence Section 123 which prescribes the mode of eflecting 
a gift, does affect the rules of Hindu law on the subject. It 
says that a gift of immoveable property must be effected by a 
registered instrument signed by or on behalf of the donor, and 
attested by at least two witnesses. And a gift of moveable 
property may be effected either by a registered instrument, sign¬ 
ed by or on behalf of the donor, or by delivery. 

• The Section goes on to say—“ Such delivery may be made, 
in the same way as goods sold may be delivered,” that is to say, 
“ by doing anything which has the effect of putting the thing 
given in the possession of the donee, or of any person autho- 

• rized to hold them on his behalf”: see the Contract Act, 
Section 90 and the illustrations under it. But with respect to 
delivery for effecting the sale of tangible immoveable property 
of a value less than one hundred rupees, Section 54 says that 
such “ delivery takes place when the seller places the buyer, or 
such person as he directs, in possession of the property.” The 
former relates to moveables, and the latter to immoveables and 

• hencS there is this diflerence between the two cases, as to what 
constitutes delivery. 

]Jut« as regards the mode of effecting a complete gift by 

. delivery of posselSsion, the rule of Hindu law is changed with 

• respect to both moveable and immoveable property, by Section 
123 which provides two alternative modes for moveables, namely, 
either delivery or registered instrument ; while the latter is the 
only mode it provides for a gift of immoveable, property, 
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although a sale of such property when tangible, and of ^ value 
less than one hundred rupees, may be made in either of the 
two inodes as in the ease of a gift of moveable property. * 

It is difficult to understftnd the principle of the distinction, 
why possession alone is deemed sufficient for sale (section 54) as 
well as for mortgage (section 59), but not for gift^ of the same 
property : section 128 of the Transfer of the jProperty Act. 

Practically, however, possession must acconji)any or follow 
iU the majority of instances of gift of both moveable and im¬ 
moveable propert}^ although it may not be held as an indispen¬ 
sable requisite for a complete gift: and it is doubtful whether 
even the MitdksharA school regards possession as the sine qua 
non of a gift, or as a mere factor for determining the priority 
between two rival transfers of tiie same property. 

Delivery of registered deed, Possession and Registralion. ~ 
Although according to the provisions of section 123, there cannot 
be a gift without a registered deed, it does not necessarily follow, 
that if there be a registered deed of gift, there must be a com¬ 
plete and irrevocable gift. Suppose a person intending to make 
a gift of a piece of land for residence to a person whom he 
believed to be a meritorious and virtuous man reduced to 
poverty for no fault of his own, executes without the latter’s 
knowledge a deed of gift, and causes it to be duly attested and 
registered, and gets back tlie document from the Registration 
office, but in the meantime he discovers that the fellow is ad- 
dieted to a vicious course of life, and has on account of it squan¬ 
dered his patrimony and is not at all a worthy object of bounty ; 
so he changes his mind, destroys the registered deed, and makes 
a gift of the same property to another w’orthy person, by an- ^ 
other registered deed in which are recited the facts of the due 
execution and registration of the first deed, of its not having 
been acted upon and given effect to, and of its destruction, and 
delivers the second deed to the donee who is also put in possession. 

Surely in such a case the intended donee of the first dee^ 
of gift, cannot claim the property by virtue of that deed alone ; 
because the other requisites of gift are wanting. Similarly, a» 
sale also cannot be effected by a registered instrument alone : 
for, the intention of the executant may be not to transfer the 
property but only to keep it henami in the name of the homi- 
ual buyer, with or without his knowledge. , 

The delivery of the deed to the transferee seems to be 
necessary for completing the transaction; it .would be conclu- 
ii#ive evidence of the transferor’s intention to do so, 
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It already been observed that although delivery ol’ pos¬ 
session affords important’evidence of transfer, still under the 
flindu law the same was not absolutely necessary for the coin- 
pletion of a gift, if the other ingredients were present. Jn a 
ease where the donor who was out of possession, did all that lay 
in his power to do to complete the gift, and acceptance by the 
donee was proved, the gift was held valid according to Hindu 
law, as between the donee and the wrong-doer in possession, 
though the donor could not deliver j^ossession to the donee : 
I I I. A., 218. I’ossession was deemed ncee.sNary under the 
Hindu law as tantamount to acceptance of iminoveablo property. 
Hence in the absence of some possession or acceptance, a regis- 
teicd deed alone is hold, not suiheieut to make I ho gift com[)lete 
in a case not governed by the A«t: I.L.K., 20 C., 1G4. Although 
under the Act, delivery of possession is not necessary in addi¬ 
tion to a registered deed of gift, still acceptance is required*: 
I.L.K., 14 C., 44G ; 23 B., 234. But it should be borne in mind 
that according to the Bengal school, acce})taiice by the donee 
is not necessary, the transfer of property being effected by the 
donor’s act of giving. This doctrine however does not appear 
to have been brought to the notice of our Courts. 

When the law re(|uires a registered deed, it appears to be 
neees.sarily implied that not only the execution, but also the 
registration of the deed should be voluntarily made by the 
donor ; hence a deed of gift registered compulsorily would not 
be sufficient: I.L.R., 10 M., 433. But it has been held that 
a deed of gift executed by the donor, but registered at the 
instance of his widow after his death, is efficacious and valid : 
I.L.R., 20 A., 302 ; 25 M., G72. There is, however, an impor¬ 
tant distinction between the liegistration Acts and the Transfer 
of Property Act with respect to registration. The Registra¬ 
tion Acts do not require any transfer to be made by writing; 
ill fact all transactions amongst Hindus could be effected by 
.word of mouth only: all that the Registration law requires is 
thatjf certain transfers are made by writings they must be 
registered within a certain time after execution; hence a transfer 
may take effect from the date of execution of the document, 
and not from that of its registration. But the Transfer pf Pro¬ 
perty Act does, for the first tinie, require that certain ti'asfcrs 
can now be effected only by registered instruments, there is no 
transfer of property, therefore, before registration. The words 
of section 123 are—“ For the purpose of making a gift of im¬ 
moveable property, the tramfer must he effected by a registered 
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instrument.” It is clear that there can be no gift hefor% regis¬ 
tration ; the transfer of the property is not effected by th^ 
execution of the instrument of gift, registration like acceptance, 
being necessary to complete a gift under this Act; there is no 
necessary presumption that the executant intended to complete 
the gift, because he executed the deed. If he did not cause it 
to be registered when he could, there is rather a presumption 
in the other way. If those words bo construed to be equiva¬ 
lent to—“ the transfer must be effected by an instrument which 
is to be registered,” then a gift may be cttectetl by a deed exe¬ 
cuted by the donor and registered by his lognl representative 
after his death; and then there may als<; be compulsory regis¬ 
tration, if the other requirements are proved to have been 
complied with. The question is beset witli considerable diffi¬ 
culty which is probably souglit to be removed by declaring that 
sections 54, 59, 107 and 123 of the Transfer of Property Act 
requiring registered instruments for effecting transfers shall be 
read as sup[)lemental to the Registration Act, (Section 4, 
Transfer of Property Act); but what is intended is not clear. 

0. P. notes. —Tlic rc(?ognised mode of transferring govern¬ 
ment promisbory notes and the like, is, by endorsement, hence 
mere delivery of such property without endorsement is not 
sufficient to effect a gift. Accordingly a [)crstjn claiming to hold 
such notes standing in the name of the donor, as donee by deli¬ 
very of possession, was held not entitled to the same, the .gift 
being incomplete without endorsement: I.L.R., 12 B,, 573; 5 B., 
277. But the delivery of such notes to the donee in contempla¬ 
tion of death by the donor, but without endorsement, was held 
to be sufficient to vest them in the donee and to entitle him to 
compel the donor s legal representative to endorse the same to 
him after the donor’s death ; 6 270. 

Conditional gift & donatio mortis causa. —It has already been 
observed that conditional gifts are recognised by Hindu law, 
and it hag been held by the Courts that when a gift is otherwise 
valid it may be accompanied by conditions imposed on the denee, 
such as performing the worship of the donor’s family God, of fur¬ 
nishing maintenance to the donor himself or to any other person. 

A gift may be made subject to a condition subsequent, ^that 
the property should pass over to another person on the happen¬ 
ing or non-happening of some uncertain future event. It is held 
by the Judicial Cominittee that a Hindu has power to make a 
conditional gift of property whether by way of remainder, or b^ ' 
way of executory bequest, upon an event which is to happen, if 



MAINTENANCE GRANTS, 


551 


CH. SVI.1 

• J 

at all, ^immediately on the dose of a life in being: SreemuUy 
Soorjeemoney f)ossee v. I/eenolnmdhoo MullicJc, 0 M.I.A., 135. 
The donee to whom the gift over is made must be alive and 
capable of taking when the gift speaks, and the gift is to take 
effect on the death of a person then alive ; I.L.R., 9 C., 952. 

Under the category of conditional gifts, comes a gift made 
in contemplation of death, the gift being defeated or revoked 
on the recovery of the donor. It has ]>een held by the Madras 
High Court that effect must be given to a gift in contemplation • 
of death, when all the requisites for a valid gift under Hindu 
law have been fulfilled, namely,—“ A giving either orally or by 
writing with the intention to pass the property in the thing 
given, accompanied by its actual delivery and acceptance in the 
donor’s life-time.” The thing •must he proved to have been 
delivered with the intention of making it the property of tlio 
donee from the time of delivery, subject to a conditional right 
of resumption : G M.H.C., 270. 

Maintenance grants. —The definition of gift (p, 544) shows 
that by the donor’s act of giving, his ownership in the propertj’^ 
given becomes extinguished, accordingly when a Hindu makes 
a gift by the simple woi-ds—“ I give this property to you”—he 
passes to the donee all the interest which he is then cajmble of 
passing in the pi’operty: hence the donee must he entitled to 
all the rights ol‘ the donor, in the absence of reservation either 
, express or necessarily implied. The rule of Hindu law on this 
subject is the same as is laid down in the Transfer of Property 
Act, (Section 8) and the Succession Act (Section 82). This is 
the modern rule of (construction of grants, according to which 
^ a grant is ccmstr'ued stronglj’' against the grantor who cannot bo 
said to have intended to retain any rights in the subject matter 
of the grant unless there be words in the grant itself, expressing 
or necessarily im[dying such intention. 

When, however, a grant is expressed to be made for the 
grantee’s maintenance, which he requires only for his life, then 
the grant is presumed to be limited to his life onlj’’, unless it 
I is expressed or necessarily implied to be heritable. In the case • 
of liamemar Buksh Singh (28 I.A-, 1), it has been held by the 
JudiciaJ Committee that when a grant for maintenance is made 
by Ihe holder of an impartible' estate to a junior member of 
a joint family^ it is pnma facie the intention that the gift 
should be for life. The same view is expressed in the ease of 
Maharani Beni Pershad Koeri in the passage—“ Their Lord- 
ships will hot discuss at length the terms of the grant, which 
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was expressly made in ‘ Hen of maintenance.’ It was, therefore, 
prima facie resimiable on the death of the grantee in accordr> 
ance with tlie law laid down in the cases cited by the Subordi¬ 
nate Judge.” 2G I.A., 216, 220. 

In the recent ca,se of Tituram MuJcerjec v. Cohen, the same 
principle is applied to a maintenance grant made to a junior 
member, the terms of which were not known: Sir Arthur 
Wilson in delivering the judgment of the Judicial Committee 
*ob.serves,—“ It remained only to say what could be piesumed 
as to the nature of a khorposh grant, the existence of which 
is not disputed, but of the terms of which there is no direct 
evidence. Both Courts in India held that the most that could 
be assumed as to the duration ol‘ sucli a grant, was, that it was 
for the life of the grantee. They further lield that such a grant, 
regarding it as one for the life of the grantee, could not be jjre- 
sumed to be more than a grant of rents and profits, and could 
not be presumed to carry with it a right to open mines and 
remove minerals which are a portion of the soil. In these con¬ 
clusions their Lord.shij)s concur.” T.L.R., 33 C., 203, 217, 

This case lays down an important j)rinciple, namely, that 
M’hen rents and profits only and not the t^orpuft of any land ai e 
pre.sumed as intended to be assigned, as in the case of a mainte¬ 
nance grant resumable at the grantee’s death, (4 M., 193), the 
assignee is entitled only to the income yielded by the surface of 
the land and not to the .subsoil or underground rights sl 1 cl^ as 
tho.se of ojiening mines and raising coals or other subjacent 
minerals forming ])art of the soil whereof the projn-ietar}’'inter¬ 
est was not transferred to the grantee. The same principle 
appears to apply to service-tenures in which the usufruct only 
of the land granted, is intended for enjoyment by the holder of 
the service in lieu of his remuneration, during the continuance 
of his .sei'vice. 

But where the members of a junior branch entitled to main¬ 
tenance have for three generations held lands granted by way* 
of maintenance without any interference on the part of the 
Zemindar for the time being, either by way of confirmation or 
revision, the succi'ssive enjoyment justifies the presumption 
that the grant was intended to pass all the interest in the land 
for thef support of the grantee and his heirs in perpetuitj’^: 
I.L.R., 4 M., 371. 

It" has already been observed that there are maintenance 
grants made by the holder of an impartible estate to junior 
members, and intended to be held by them and their heirs male 
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in the male line, which are,said to be resumable on the indefinite 
fi^lure of male issue, by the holder of the impartible estate for 
the time being. But such grants contravene the principle enun¬ 
ciated in the Tagore case, and would involve great deal of hard¬ 
ship and injustice by disturbing the titles of hona Jide purchasers 
for value without notice ; if they be alienable as they are now 
held to be, by the Judicial Committee in the case of Rajah 
Nursing Deh^ 9 M.I. A., 55, 64-5 ; see also 22 W.R., 17 and the 
Durbhanga Bahuana cases at p. 520 supra. 

The grant of an estate resumable on indefinite failure of 
male issue is unknown to Hindu law. They may be recognised 
as assignments of the rents and profits only and not of the land 
itself, intended for enjoyment succcessively by the grantee and 
his heirs male in the male line for their lives, the grant being 
confirmed, as it were, after the death of each life-tenant, to his 
heirs male. If such resumable maintenance grants be recognised 
as valid, then they should, as has already been said, be held 
inalicnahle as being an interest in property restricted in its en- 
jojnnent to the grantee and his heirs male personally, and as such 
cannot be transferred by any of them, according to the principle 
laid down in the Transfer of Property Act, Section 6, clause {d). 
This would offend the English LiS-w’s abhorrence of inalienability 
of property, but it appears to be the only view consistent with 
the principles of the Mit^kshar^ Law of joint families and impar- 
• tiblew estates. In one case it has been held that a maintenance 
grant may be heritable, but not necessarily alienable: Bhaya 
Dirguj Deo v. Pande Fateh Bahadur, 3 L.J., 521. 

Gifts to females. —When grants made to females and specially 
•to widows appear to be intended as provisions for their mainte¬ 
nance, then a presumption arises in favour of their construction 
as conveying life-estates only, unless there be distinct words to 
show that the interest given is heritable and alienable. Such a 
construction is undoubtedly consistent with the ordinary ideas 
and wishes of Hindus who do not desire their estate to pass out 
of their family. Accordingly, grants to women have been held 
!to create only life-interest though the grantee may be declared 
to become “heir and mcdiF* (21.A., 7, 14)or “owner”fl.L.R., 
17 5i)3) or “owner” just as the grantor is owner, (IiL.K, 

21 B., 376; 19 A., 16). See also' Radha v. Rani, 35 I. A.*, 118. 

I There is not, however, any gene|al rule of Hindu law that a 
disposition in favour df females creates only a limited interest, 
sttim as they have in property inherited from a male relation 
according to the Bengal school But there is a special rule 
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applicable to a gift by a Hindu husband to his wife, of wimove- 
, (Me property which she is not entitled to alienate, which there¬ 
fore cannot constitute her Stridhan property according to its 
definition: B.B., 4, 1, 18. But even in her case it has been 
held that if a testator intends to give an absolute estate to his 
widow she is entitled to the same : 24 W.R., 395; Mt. Surja v. 
Rahit 35 I.A., 17 = 30 A., 84. But in construing cleods and wills 
whereby immoveable property is given by a husband to his wife, 
the special rule of Hindu law is not referred to in all cases; this cirr 
cumstance explains why similar words are con.^trued by different 
courts to have different effects. Accordingly in the case of Mns- 
samut Surjamani, a deed of gift to the donor’s two widows and 
a daughter-in-law, declaring that they shall be as malik wa khnd 
ikhtiyar^ i.e., “owners with proprietory powers”—is held to con¬ 
vey a heritable and transferable esbxte; but similar words wore 
lield to have a different effect in the cases at the end of the first 
paragraph of this topic. But see pp. 458-9 ante. 

As regards cvomen other than the grantor’s wife, although 
there is no rule restricting their rights in the property conveyed 
to them, still in the absence of words indicating the transfer of 
a heritable and alienable interest, a grant appearing to be made 
as a provision for maintenance, which the grantor is bound to 
make, may be taken to confer only a life-interest, as has already 
been stated: I.L.R., 22 M., 357. But otherwise, words suffi¬ 
cient to pass an absolute estate if the gift were made to a ,uian,, 
will confer the same estate on a woman: I.L.R., 24 C., 40fi. 
Accordingly, a deed of gift by a Hindu to his sister to the effect 
that she shall enjoy for life, and on her death her husband, sons, 
grandsons and other heirs shall continue to enjoy and possess in*, 
succession and shall have power to give or sell,—is held to con¬ 
fer an estate of inheritance, though the heirs were enumerated in 
improper order: Basantax. Kamikshya, 33 C., 23. And where a 
testator made a gift to his wife and son in the following terms,—- 
“ The remaining 4 Annas I give to you and the son born of your 
womb for your maintenance”—and then declared his intentions 
with respect to their respective interests under the gift, in thef 
following words,—“ upon my death you and your sons and grand¬ 
sons, &c., in due order of succession shall hold possessicgi of the 
Zemindari. And I give to you the power of making alienation , 
by sale or gift.”—It has been held that on a true construction of* 
tne gift each took an absolute interest in a 2 anna share, and the 
worojB “for your maintenance”—did not reduce the interest of 
either‘to.Qne for life only.: Joyeswar v. Ramchund^ 23 LA., 37. 
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In ihis casfe it was contended that the mother and son took 
as joint-tenants and not as tenants-in-coinmon. But their Ijord-^. 
sliips rejected this contention holding that that extreiijely tech-- 
nical rule of English conveyancing ought not to be inip()rted 
into the construction of. a Hindu will, the principle of joint 
tenancy being upknown to Hindu law, excepting in the c^e of 
co-parcenary between the meinbors of a Mitakshard undivided 
family. 

Universal donation. —According to Hindu law a person hav¬ 
ing male issue cihnnot make a gift of his \yhole property. A 
.Hindu is bound to provide maintenance for his male descendants, 
and his wife and parents. Their maintenance appears to be a 
legal charge on his property. The universal donee, therefore, 
appears to be liable not only to pay the donor’s debts but also to 
meet the donor’s obligation to furnish maintenance to the donor’s^ 
wife (I.L.R., 2 A., 315) and the like, to the extent of the 
property. 

Donee must be in existence. —It has been held by our Courts 
that the donee must bo in existence at the time when the gift 
speaks. Tins doctrine is laid down for the first time in the 
Tagore case, in which their Lordships hold that a Hindu can¬ 
not make a gift in favour of a person who is not in existence 
either in fact or in contemplation of law at the time when the 
gift is to take effect: 18 W.R., 359. 

* l]t)ctrine not supported by Dayabhaga.—There appears to bo 
some misconception with respect to the meaning of a phrase of 
the Dayabhaga which is mistaken to support this doctrine as 
appears from the following passage in the judgment of that 

^ase—‘‘ It applies to all persons in existence and capable of 
taking from the donor at the time when the gift is to take effect, 
so as to fall within the principle expressed in the Dayabhdga, 
chapter i, v, 21, by the phrase ‘relinquishment in favour of the 
donee who is a sentient person’ ” : 18 W.R., 367. 

. The misconception appears to be due to mistranslation. The 
whole AJontence in the original, of which the phrase forms a 
part i^ as follows,—fv ?TaaiTqTi:TJi 

—of which the following is the correct translation,— 

“ sincQ iii a gift the donee’s ownership in the thing (given) arises 
•from the very act of the donor,'consisting of the relinquish¬ 
ment of his ownership with the intention of passing the same 
to a sentient being.” 

The phrase does neither express nor imply that the “ sentient 
being’’ must be in existence, or be present, at the time and place 
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of the relinquishment; nor does the term sentient being Qiean a 
human being only, as it may include lower animals, but it 
excludes inanimate objects. On the contrary, the whole argu¬ 
ment contained in paragraphs 21—24, (mistaken to be verses) 
of chapter i, of the DAyabhaga, including the said sentence con-- 
taining the phrase, shows that as a gift is cqpipleted by the 
donor’s act alone, acceptance by the donee being not necessary 
at all, therefore it follows that the existence of the donee can¬ 
not be held necessary according to the Bengal school. 

It has already been observed that it is not correct to say that 
there is no distinction between the ancestral and the self- 
acquired property in the Bengal school, as regards the father’s 
rights over them. One of the rules applicable only to ancestral 
property is, that the same cannot be unequally distributed by 
;bhe father, nor can a partition of the same be made by the 
father until and unless the mother be passed child-bearing, 
inasmuch as all the grandsons born and-to-be born are entitled 
to the same; and if it be partitioned, and subsequently other 
sons are born, they are entitled to take their shares from what 
has already been allotted to their brothers contrary to the said 
rule. This throws considerable light on the subject of provisions 
for unborn persons. For, if Rai Bishenchand’s case were 
governed by the Bengal school, then the unborn persons could 
claim to get, what was given to them by the deed under the law 
laid down in the Dayabhdga, ch. vii, paras. 10-13 : 111.A., 1G4., 

Gifts to unborn persons. —The numerous religious and chari¬ 
table endowments of the Hindus prove that gifts for the benefit 
of unborn persons are recognised. And this is admitted in the 
Tagore case in which their Lordships observe,—“ and in cases of 
a provision for charity or for other beneficient objects, such as 
the professorship provided for by the will under consideration, 
where no estate is conferred upon the beneficiaries and their 
interest is in the proceeds of the property the creation of a 
trust is^practically necessary” ; 18 W.R., 359, 368. 

Their Lordships virtually lay down that the rules against 
perpetuity and remoteness do not apply to devises for t^le bene^ 
fit of the. public, as is provided in the Transfer of Property Act, 
Section i7, with respect to transfers inter vivos. The, rules are 
intended to operate only to prevent the tying up of property in, 
the transferor’s family or descendants. 

Gifts for religious, charitable, educational, or the like bene¬ 
ficent^ objects may be made by a Hindu for the benefit of both 
born and unborn persons, or those that are in existence as well 
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as tliQge that are to come into existence in future. It would 
not, therefore, be rij^^ht ter say that a Hindu is absolutely incom- 
f)etent to make a gift in favour of an unborn person. The text 
No. 12 (p. 533 supra) embodying the declaration by an owner, 
dedicating a consecrated tank to his existing and future relations 
as well as to all animate beings, affords evidence of a gift to 
unborn persons; the donor continues to hold the property as 
trustee on behalf of the beneficiaries including himself. The 
intervention of a trustee does not affect the question : the bene¬ 
ficiaries are the really interested parties, and the trustee occupies 
the position-of a mere holder of the property, for applying tho 
property or its income, so as to secure the benefit intended to 
be conferred on the persons really interested. 

It is, however, a well-kno,vvn doctrine of Hindu law that no 
property can be without an owner; but this does not militate 
against a disposition creating present and future interests in 
the same property in favour of existing and unborn persons 
respectively, so that there is always an owner to hold the pro¬ 
perty though not a full owner. 

Although there is no authority in Hindu law to justify the 
doctrine that a Hindu cannot make a gift Ibr the benefit of an 
unhom person, yet that doctrine has been engrafted on Hindu 
law as a settled rule of it by the decisions of the highest tribu¬ 
nal. And although exceptions to this, appear to be admitted, 
in favour of certain persons not in actual existence but deemed 
to*be in existence in contemplation of law, and in favour of gifts 
for the benefit of the public including persons that are to come 
into existence in future, yet the extension to the wills of Hindus, 
by Lhe Hindu Wills Act, of sections 99, 100 & 101 of the Indian 
Succession Act laying down the conditions subject to which 
gifts to unborn persons are permitted, has been held to be in¬ 
operative and ineffectual, upon the ground that as Hindus had 
no power to create and interest in property in fovour of unborn 
, persons before the Hindu Wills Act came into operation, and 
the^last clause of Section 3 of that Act says that nothing con¬ 
tained in that Act shall authorise any Hindu to create such 
interest in property, therefore the said Sections 99, 100 and 101 
are inapplicable to wills executed by Hindus after the Act. 

• TRis construction of the -Hindu Wills Act appears to be 
opposed to the general principle of constructfon, according to 
which the provisions of a statute should not be so construed as 
to render one provision inconsistent with another. It does not 
seem to be reasonable to presume that the Legislature has 
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committed a serious error by permitting in one part, \^iat is 
absolutely prohibited in other part, of the same Act. 

On the contrar}^ it may as well be held according to a well- 
known rule of construction adopted also by Hindu commentators 
to reconcile conflicting texts, that the prohibition contained in 
the said Section 3, is intended to apply to cases other than those 
coming under Sections 99, 100 and 101 of the Succession Act. 
Besides, it does not seem to be impossible to reconcile the two 
provisions, inasmuch as even according to the exposition of the 
Hindu law of Gift in the Tagore case, a Hindu k not absolutely 
prohibited to create interests in property in favour of unborn 
persons; for, exceptions are recognised, the gift for establishing 
the Tagore Law Professorsliip in the very will under considera¬ 
tion of the Court in that case, being held valid. The distinction 
drawn between “estate” in property and “interest in the pro- 
c(K)ds of the property” as regards capacity to make a gift for 
the benefit of unborn persons, is one, that does not seem to 
affect the capacity of the donor and the donee to give and take 
respectively; but it only affects the character of gifts, and is 
really a distinction between unborn beneficiaries taking as spe¬ 
cified individuals or taking as members of the public ; what has 
been held is that there is capacity in latter case but not in the 
former. This distinction, however, is not recognised by the 
Hindu law. There is no cogent reason why the privilege of 
making gift subject to the restrictions imposed by Sections ljl9, 
100 and 101, be denied to the Hindus. 

It is felt as a great hardship and grievance by the Hindu that 
they are deprived of the right of making family arrangements 
that perfectly are deemed,—reasonable a right which is also 
expressly conferred on them by the Legislature. It seems 
desirable that the question should be reconsidered by the Judicial 
Committee and the Hindus would be grateful if the view taken 
by justice Wilson in the case of Alangamanjari right reconcilia¬ 
tion of the sections seeming to be inconsistent, construing the , 
Hindu Wills Act according to the principle acted upon by .the 
Judicisil Committee in Narendro Nath Sirkar's case (23 I. A., 
18) and enunciated in the well-known case of Bank of England 
V. VaglianOj with respect to the proper mode of dealing wjth an 
Act intended to codify a particular branch of the law, in otlier 
words, without being influenced by previous decisions. 

Oift to a class. —As logical consequence of the doctrine that 
a gift to an unborn person is invald, it was broadly laid down 
in some oases that where there is a gift to some persons who are 
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in existence and to others who are not in existence at the time 
;|vhen the gift is to take effect, as a class, the gift is wholly void : 
Soudaminey, v. Jogesh, I.L.R., 2 C., 262; Kherodemoney v. 
Doorgamoney, 4 C., 455. 

But later decisions have restricted the operation of the rule, 
having regard to the principle upon which it is founded. The 
principle being that when the donor intends to confer a benefit 
equally on all the members of a class, it is difficult to say what 
his intention would have been had he known the incapacity of 
an unborn perscib to take; hence the gift fails in its entirety, no 
benefit being derived by the members in existence. 

The difficulty, however, is not one whicli is insurmountable 
in all cases; for, intention l)eing the sole principle, test or guide, 
it may appear that the doiior had two fold intention in making 
a disposition to a class, namely, a primary and a secondary inten¬ 
tion. If it is manifest from the language of the document that 
the donor had the primary intention to confer a benefit on cer¬ 
tain existing persons, and also a secondary intention to make 
unborn persons forming with them a class, participators of the 
same benefit as their co-sharers; or that the donor had the 
primary intention to benefit equally all members of the class and 
also a secondary intention to benefit the existing members ; in 
either case the intention to benefit those members of the class 
that exist at the time when the gift takes effect, may be given 
effect to, although the intention to benefit the whole class fails, 
should there be no other objection to such a construction. 

The leading case on the .subject is that of Uai Biahen Chand 
V. Mufimnmt Asmaida Koe.r, (11 I.A., 1G4 = I.L.R., G A., 560) 
in which a Mitjikshard joint family consisted of a father, a son, 
and a minor grandson ; the son was extravagant and the father 
had to liquidate the son’s personal debts several times, the aggre¬ 
gate of which together with a sum of Rs. 5111 represented the 
value of the share the son would get on partition. With the para- 
ejnount intention to get rid of the son, Rs, 5111 was paid to him 
to which sum he was a equitably entitled in addition to the 
amount already paid to his creditors out of the joint state, as 
his share on partition, and a deed of family arrangement was 
executed by the father with the consent of the son, setting the 
family property subject to certain charges for maintenance, on 
the next generation represented by the minor grandson in these 
words ,—‘*Bahu Satmjit the minor himself and his own brothers 
who may be born hereafter, are and will be the permanent and 
rightful owners and claimants of all the ancestra] properties 
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&c.,” and immediate effect was given^ to the deed by putting 
the minor in possession of the properties through his guardian 
and mother the Respondent, and by causing the minor’s name 
to be registered as proprietor in the Collector’s records by ex¬ 
punging the name of the executant, and by allowing the 
Respondent to manage the entire estate on behalf of the minor, 
and after the minor’s death shortly after, on her own behalf as 
the heir of her minor son. 

A creditor of the son impeached the deed as being a fraud 
on his creditors, and also invalid as being an illegal gift to unborn 
persons. The deed was held to be a hona fide family arrange¬ 
ment partaking the character of a partition in so far as the son 
was concerned, who received the value of his interest in the 
family state, and was thenceforth totally excluded,—whereby 
the executant surrendered his interest to his grandson who on 
a cohiplete partition would be entitled to one-fourth. 

The intention is clearly expressed for the immediate vesting 
of the whole property in tlie existing grandson. He becomes 
the proprietor of the whole property and must continue to be 
so, if no brother is born to him, so that upon the whole docu¬ 
ment the intention was clear to benefit the existing grandson, 
there was also an intention to benefit his brothers if born sub¬ 
sequently ; one may be called the primary, and the other the 
secondary, intention. 

With respect to the construction of the deed, the Judicial 
Committee made the following important observations, (p. 178 ), 
—“Cases are not^rare in which a Court of construction, finding 
that the whole plan of a donor of property cannot be carried 
into effect, will yet give effect to part of it rather than hold 
that it shall fail entirely. In the present case, there is every 
reason for holding that, if Satrujit\s possible brothers are not 
able to take by virtue of the gift, he shall take the whole. He 
is there present, and able to receive the gift. He is an indivi¬ 
dual designated in the deed. If the deed stood alone, it is a 
question in each-case whether a designated person who is coupled 
with a class described in generiu terms is merged into that 
class or not. But the deed does not stand alone. It is followed 
by actions of a kind which, even without a deed, may work a 
transfefr of property in India. Satrujit is entered in the Collec¬ 
tor’s books as the sole possessor of the property, and his 
guardian takes possession, first in his name, and afterwards 
as his successor. Their Lordships hold that the circumstance 
that tih© parties wished to do something beyond their legal 



gn. xvT.] 


RAM LAL sett’s CASE. 561 

t 

power,•and that tliey have used unskilful language in the deed 
of gift, ought not to invalidate that important part of their 
plan which is consistent with one construction of the deed, and 
is clearly proved from the transfer of the property in fact.” 

The application of the doctrine of cy pres, or of the doctrine 
of paramount intention and approximation, to this case is 
determined by the facts that a perso)ia designata who is intend¬ 
ed to get the property at all events, namely, in whole in one 
event, or in part in the opposite event, gets the wliole property 
immediately as his own by divesting the donor, and is only 
intended to be partially divested in case an uncertain future 
event happens ; he cannot, therefore, be merged into the class, 
and so be deprived altogether of the propertj% contrarj’^ to the 
clear intention in his favour. • 

There is one aspect, however, of this case, which jnay give 
a different complexion to the transaction, but that is not the 
ground of the decision, namely, tliat the thi ee members being 
joint-tenants, the tranfaction may be looked upon as a surrender 
by the father and the s.. of their undivided co-parcenary 
interests, and the recital of the rights of the unborn grandsons 
may be looked upon as merely a statement of what, they 
contemplated, was to take place according to the ordinary 
Mitdkshara law itself, which recognises the male issue’s right 
by birth to ancestral property, 

• The ground of decision in this ease is thus explained by 
Justice Wilson,—“The true ground of decision in that case 
appears to me to be that in construing family settlements of this 
nature. Courts are to ascertain the real meaning of the parties 

• to the transaction ; that when that meaning has been a.scertain- 
ed, if it appears that the whole plan cannot be carried out, but 
that a part of it can, effect is to be given to that part. And that, 
accordingly, if the plan be to give a present gift to persons capa¬ 
ble of taking, that gift is effectual, although it was also intended 
that other persons, incapable of taking, should afterwards come 
ill and share in the gift.” —Ram Lai Sett v. Kanai ImI Sett, 

•LL.R.,,12 C., 663, 676. 

Ram Lai Sett’s Case. —The next in importance is the case of 
Ram^Lal Sett v. Kanai ImI Sett, (I.L.R., 12 C., 663), in ►which 

• Justice Wilson delivered a very learned, elaborate, instructive 

• and lucid judgment which every student of law should carefully 
read. In this case the facts were similar to those of Bishen 
Ohand's case : a Hindu governed by the Bengal School executed 
a deed whereby he made a gift inter vivos in these w.ords,-— “ I 

w 71. 
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make a gift of the said two parcels of land to Sri man Rjim Lai 
and Sham Lai Sett the two now existing sons of my youngest 
son,’ and to the sons to be born unto him in future &c.” And 
then the deed goes on embodying several directions and terins^j 
The donor’s intention appearing from the deed is stated in the 
judgment, thus,—“He intended, I think, that he should at once 
cease to have himself any interest in the property given ; that 
the two living grandsons should at once enter upon the posses¬ 
sion and enjojnnent of it, and acquire the right to dispose of it; 
that if brothers should afterwards bo born, each of such brothers 
should at his birth step into an equal share of the propert 5 % but 
without any retrospective effect; and that no act of the living 
grandsons should prejudice this right of their after-born brothers, 
and that during the minority of the living grandsons their mother 
should manage the property for their benefit without being liable 
to account to them.” His Lordship introduced the above state¬ 
ment by saying that he would state the intention without the 
use of technical words and in popular language, and therefore 
it is added,—“Expressing this in more technical language, I 
think he meant to give the two living grandsons a pre.sent title 
to, and the present po.ssession and enjoyment of, the pro|)ert 3 % 
but .that their title was liable to be partially divested in favour 
of after-born brothers. This intention seems to me to be sufti- 
ciently expressed in the instrument of gift, and in this case, fis 
in that before the Privy Council {^Bisheit Chand's case) the* con-r 
duct of the parties makes the intention clear.” (p. 676-7). 

The gift to the two living grandsons was for tlie foregoing 
reasons held good. With respects to gifts to a class an impor¬ 
tant distinction is pointed out by his Lordship, thus,—“.Tlierc' 
is, undoubtedly, a difference between a present gift to persons 
capable of taking, which is intended afterwards to open and let 
in others not capable of taking, and a future gift to a class, 
which may or must include both classes, all of whom are intend¬ 
ed to take at the same time. The late decision of the Priv^^ 
Council (in Bishen Climid's ease) has not, therefore, I think, 
necessarily overruled Stnidaminey’s case,” which “rel«yted to a" 
gift, contingent at the testaitor’s death, to a class of persons to 
be ascertained at a future date., It was a gift to such l;awful 
male issue as might be living at the death of any of the testa¬ 
tor’s sons or grandsons who took life estates.” 

result of the English decisions on gifts to a class, is 
^prtly stated by his Lordship (p. 679) thus,~“ In dealing with 
%gift to a,, class you enquire first, at what period* tho class is to 
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be ascef tabled—it may iu a* case of a will be on the death of the 
testator or at a later period. If the class is to be ascertained 
on the death of the testator, no question of remoteness can arise, 
and the general rule is that the gift takes effect in favour of such 
of the class as are then capable of taking. If the ascertainment 
of the class is deferred to a later date, those who become mem¬ 
bers of the class within the extended period are admitted; and 
subject to any question of remoteness those who are thus capa¬ 
ble of taking, take. In either case, if any members of the class 
are incapable of taking because born after the date of ascertain¬ 
ment, they are simply excluded, and the rest take the whole; 
and this is so, even if the gift be to persons born and to be born. 
If any die in the testator’s life-time they are simply excluded, 
1ind the rest take the whole^ If* the gilt to one is revoked by 
codicil, ho is simply excluded, and the rest take tbe whole. It 
one is incapacitated from taking because he has attested tbe 
will, he is simply excluded, and the rest take the whole.” - 
English cases are cited in support of each of these propositions, 
they are omitted here; see p. G80. 

Justice Wilson's conclusion on gifts to a class.— Having dis¬ 
cussed the cases of Soorjeemoney (6 M.I.A., 5‘2G and 9 M.I.A., 

123), and Kkerodemoney, and Soudaminey, his Lordship dissents 
from the view expressed in the last two cases, and states his 
conclusion as follows,—“ For these reasons I should be pre])ared, 

• if necessary, to dissent wholly from the doctrine laid down in 
those cases, and to hold, as the general rule, that where there 
is a gift to a class, some of whom are or may be incapacitated 
frqm taking, because not born at the date of gift or the death 

•of the testator, as the case may be, and where there is no other 
objection to the gift, it should enure for the benefit of those 
members of the class who are capable of taking. I think the 
late decision of the Privy Council is a direct authority for so 
holding, where the intention U, as I think it was in this case, 
tiJ give a present gift to those of the class who are captible of 
^takin^.”—p. 685. 

• It should be noticed that the general rule appears to be (|ua- 

lified by his Lordship in its application, by the two conditions 
indicated by the words4talicized by me. * 

• This rule have been followed by the High Courts in subse- 
•(jueiit cases the most recent of which is decided by a special 
Bench of five learned Judges including the Chief Justice of the 
Calcutta High Court: in which all the other cases are .cited: 
Bhagai/cUi Bavrmnya v. Kvdkhamn Singh, I.L.K., 342 C., 992. 
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lu the judgment of this case it is obg^erved,—“There is flo rule 
of Hindu law, to the effect that a gift inter vivos, or a bequest, 
to a class of persons some of whom are incapable of taking bj^ 
reason of the rule that the gift is valid only if it is made to a 
sentient being capable of taking, is void also as regards those 
who are sentient and capable of taking” : p. 1009. 

In this case is cited the following pas.sage from the Engli.sh 
case— In re Coleman and Jarrom (4 Ch. D., 105), -“Now I 
(Sir George Jessel) think there is a convenient mode of inter¬ 
preting the testator’s intention, and it is tins. The testator 
may be considered to have a primary and secondary intention. 
His primary intention is that all members of the class shall take, 
and his secondary intention is that, if all cannot take, those who 
can shall do so. Both intentibns co-exist and are frequently * 
exemplified.”—p. 1012. 

In the conclusion of this case it is stated that the testator’s 
primary intention may be taken to benefit all the members of the 
class, born and unborn; but as those actually born were the 
immediate objects of his affection and bounty, the primary 
intention may also be taken to benefit them, though they were 
not named : at any rate, if not his primary intention, his second¬ 
ary intention was that at least those who were capable of taking 
shall take. 

In some ol the cases the geneial rule is rather too broadly 
cjjunciated, as if in every ease the two-fold intention is to be 
presumed. It should, however be borne in mind that the rule 
in Leake v. Rohinson (2 Mer., I3G3) is not a technical or unrea¬ 
sonable one, or such as cannot reasonably be applied to any case. 
There is undoubtedly a difficulty which cannot in all eases ue 
obviated by the application of the rule of cy pres or approxima- • 
tion. Consequently, the rule must be applied should there be 
nothing ill the will justifying the Court in attributing to the 
testator an intention that those in existence should take in any 
event: Khimji v. Morarji, I.L.K., 22 B., 533. 

Gift to one of a series of persons. —Analogous to the gift to 
a class is the gift to one of a series of persons, who may not be 
in existence when the gift speaks, tliat is, at the date of the gift 
in the’case of a deed, and in the case of hi will at the diCath of 
the Hindu testator; as for instance, a gift over to the heir of • 
the donor or of a specified individual, existing at the time the • 
gift is to take effect. Tlie English case of Dungannon v. Smith 
(12 Cl. and E., 54G) is an authority for the projxisition that a 
gift over 4o the heir of a t>ursoti, which is to take effect at a 
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futui‘« time if a condition subsequent be fultilled, is bad, bein^ 
Jtainted with the vice of remoteness, inasmuch as the heir to 
take may be a person who is not cay>able of taking by reaSon of 
the vesting being delayed beyond the period allowed by law. 
This rule, however, was not followed by the Calcutta High Court 
ill a case in which a Hindu made a gift over to his heir, upon 
the ground that the sister’s son who was to take as the heir w as 
in existence at the time when the will was made, and wdien the 
testator died : Bliobatariid Debya v. Pmry Loll Savyal, I.L.K., 
24 C., 646. If is pointed out by their Lordships that the 
decision in the English ease follows a rule of English law settled 
by a long series of decisions in which it was held that a bequest 
is void for remoteness unie.ss it necessarily vests within the time 
allowed by law* for <lelaying*vestirg. Hut there is no similar 
rule here. 

Possible not actual events. —There is another very iinportihit 
rule of English law relating to the question whether a gift is 
tainted w'ith the vice of remotene.ss, or ottends against the rule 
of })erpetuity : the rule says,--“In deciding the question of 
remoteness, it is an invariable })rinciplc that regard is had to 
possible and not to actual events; and the fact that the gift 
might have included objects too remote, is fatal to its validity.” 
You are not to wait for actual event.s but you are to construe a 
deed and a will by having regard to possible future event.s. 

• The Indian Eucces.sion Act appears to have adopted the 
English rule, but with a diflerenee as to the pei-iod to which the 
vesting can be delayed ; for, the ptriod accoi ding to English law' 
con.sists of the lifetime of a person or persons living at the testa¬ 
tor’s decease, phts the absolute term (»f twenty-one years; but 
according to the section 101 of thi.s Act the period consists of the 
lifetime of a person or persons livii'g at the testator’s death phia 
the minority of the unborn person who must come into exist¬ 
ence before the death of the living person or persons. Sounder 
■ the Indian law, it is an indefinite period varying practically from 
the lifetime only of living person or persons, to the said lifetime 
p>l^s eighteen years and also the period of gestation, according 
to the date when the unborn person comes into existence in fact 
oi;iu*conteinplation of law'. The language of section,KM is as 
follows,—“ No bequest is valid whereby the vq^ting of the thing 
bequeathed may be delayed beyond” the said period, and so it 
clearly implies that regard should be had to iK)ssible event.s. 

Section 14 of the Transfer of Property Act embodies the 
same rule; but i^s language is somewhat diffei^entt it is a.s 
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follows,—No transfer of property can operate to creaie an 
interest which is to take effect after” tile said period. It seeniSj, 
to indicate that the actual event determines the validity of a 
transfer inter vivos. 

According to the decisions of our .Courts neither of these 
two sections are applicable to Hindus who have been held to be 
incompetent to make a gift to an unborn person. 

But subject to this distinction, this rule has been held to 
apply to cases of Hindu Wills, upon the ground that “ the rule 
is not a rule of the strict English Common La\v” but that— 
“ The rule was established, in fact, as founded on reason and 
convenience:” Soudaminey v. Jayes CImnder, I.L.R., 2 C., 262, 
268-9. Accordingly, a gift over to the male issue of the testa¬ 
tor’s sous was held void for re«noteness as the class might 
include persons not in existence at the death of the testator. 
Siftiilarly, a gift over to the testator’s nearest sapinda gnydti 
was pronounced invalid, since he might not bo in existence at 
the death of the testator, and since—“In a gift of this kind, 
regard is had to possible and not to actual events” : Uamgutlee 
V. Kisto Soonduree, 20 W.R., 472. In this case there was no 
finding whether the person claiming to take as the nearest 
Sapinda Gnydti was alive at the testator’s death, the same being 
held unnecessary. 

But a rule which may be perfectly reasonable and convenient 
in England where the object of the gift may come intt) exis¬ 
tence after the death of the testator and beibre the expiration 
of the absolute term of eighteen years from the death of a per¬ 
son living at the testator’s decease, cannot be held to be appli¬ 
cable to the Wills of Hindus who are held incapable of making 
gifts to any unborn persons. If in England a gift made to an 
unborn person is neither unreasonable nor inconvenient should 
he come into existence within the said time, and the vesting be 
not delayed beyond the period allowed by law, why should then 
a gift over made by a Hindu to one of a series of persons, be 
held invalid by the introduction of this English rule, when tJie 
))erson actually to take the gift is to be ascertained on the 
happening of an uncertain future event which must happen, if 
it happen^ at all, within the lifetime of a living person, and tlje 
person is/otherwise capable of taking, being alive at the testa¬ 
tor’s decease ? Accordingly, it has, ais noticed above, been held 
by Justices Banerji and Rarapiiii, that a gift over to the testator’s 
heir in case his widow should cease to reside in his dwelling-house, 
is valid under ^thc Hindu law, where the heir olaitniug. the gift 
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was a4ive at the date of the will and the death of the testator : 
J.Tj.R., 24 C., G4G. 

Priority among transfers of the same property. —The rule of 
Hindu law on the subject of priority ainonj^ successive trans- 
action.s, and among successive transfers of the same property in 
favour of different persons, is containe<l in the following sloka 
of Yajnavalkya, (ii, 23),— 

fw^rr i 

irfk^ il i 

which means,—“In all disputes relating to [>roperty the poste¬ 
rior trairsaction prevails; but in the case of a mortgage, a gift, 
or a sale, the prior transaction •j^yrevarls” :—YAjnavalkya, 2, 23, 

Two rules are laid down in this text relating to priority 
among two or more transactions relating to property. The first 
rule which is put as the general one, and according to which a 
later transaction is to prevail over an earlier one, is applicable 
to all cases other than tho.se covered by the second rule which 
is stated by way of exception to the former. The first rule 
appears to a[)ply to successive transactions between the same 
parties with respect to property, of the nature of contracts such 
as a contract of debt, in which the latest tran.saction is to be 
taken to represent their ultimate agreement in supersession of 
the earlier ones. 

The second rule, according to which a prior transaction is to 
prevail against subsequent ones, applies to .successive transfei's 
by mortgage, gift or sale, of the same property to different 
persons. This rule appears to be substantially the same as is 
laid down in Section 48 of the Succession Act, barring however 
the qualificatioiis restricting the operation of the rule. 

It should be noticed that the application of this rule of prior¬ 
ity depends upon the fact that one of the transfers was earlier 
•than the other. But, as under the Hindu law, all transfers of 
property could be, arid were often, made by word of mouth only, 
the'possession of the disputed property by a transferee was 
necessarily under that law regarded as a very important circum- 
stayeef and was allowed to have the effect of determinii>g prior¬ 
ity, when it could not be ascertained which, of the tavo oral 
transfers was prior in point of time, and in consequence the rule 
could not be applied for determining priority. 

Notwithstanding the rule of Hindu law permitting transfers 
by word o|, mouth only, all important transaction^ cafne^to be 



ALIENATIONS AND WILLS. 


c 






[CH. XVI. 


effected by Hindus in practice by in^ans of writing; bsit the 
rule continued to exist in theory, and also in practice in backx, 
ward'districts, until the same has been altered by the Transfer 
of Property Act as regards sales (s. 54), mortgages (s. 59), leases 
(s. 107), exchanges (s. 118), and gifts (s. 123), of immoveable 
property, with a few exceptions. 

^ut sales of tangible immoveable property of a value less 
than one hundred rupees, and mortgages of immoveable pro¬ 
perty where the principal money secured is less than one hundred 
rupees, and also leases other than those from yehr to year or for 
any term exceeding one year or reserving a yearly rent, may 
even now be effected by delivery of the property i.e., by putting 
the transferee in possession of the property. 

In a case of competition betxVeen two successive deeds rela- 
tpig to rights to, or interest in, the same immoveable property, 
one of which is unregistered and the other registered, the 
registered deed is declared b}^ section 50 of the Indian Regis¬ 
tration Act (NTo. ] II of 1877) to take effect against the unregis¬ 
tered one, even if the latter be anterior to the former. A student 
of law at first feels some difficulty in understanding the pro- 
pi’iety of this rule, as also the principle on which it is founded. 
For, if the law allows a sale or gift to be made bv an nnregis- 
tered document, how can the transferor who has alreadj" passed 
whatever interest he had in the property to the tratisferee by 
the unregistered deed, and who has therefore ceased to be owner 
of the property, create any right in favour of another person by 
executing a registered deed, when he himself has no right what¬ 
ever in the property? It is sought to be explained by saying, 
that the effect of the rule is to declare a transfer by an unregis¬ 
tered instrument to be a fraud on the subsequent purchaser by 
a registered deed. Practically, however, the Section seems to 
legalise fraud, inasmuch as the effect of the rule was to defraud 
of their just rights, innocent transferees for value ignorant of 
the peculiar law invalidating transfers permitted by itself, by 
allowing subsequent fraudulent transactions to prevail. 

The evil effect of this rule was considerably reduced by“the 
introduction of the doctrine of notice, which our Courts as 
Courts 'of Equity could not but introduce and engraft<on^the 
Sectiorf. The tmnsferor in such a case is undoubtealy guilty of 
fraud, and if the subsequent transferee takes a registered deed 
of transfer, knowing that the property has already been trans¬ 
ferred tp another person by an unregistered deed, he becomes» 
a party to the fraud; and as no person can be permitted by a 
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Courfc*of Equity to derive .my advantage from Ids own fraud, 
be is held to be not entitled to claim property under flie, said 
Section .50 ; Nftrnht, v. /)atarain, l.I/ll., 8 C., 507j 

But this fraud can no longer lie per[)etrated with respect t<» 
s?des, mortgages, and leases of immoveable jiroperty, inasmuch 
as such transfers cannot now be effected by unregistered instru¬ 
ments. These transfers can, under the present law, be efieoted 
otdy by registered deeds, except in a few instances set forth 
above, in which they may also be effected by the altern.ative 
mode of delivering the propert 3 ^ or or.al agreement accom¬ 
panied or followed by delivery of ])ossessi<)n. 

And it has been laid down in Section 48 of the Registration 
Act, that <a registered deed relating to any jiropert}’^ cannot 
take effect against any oral jii?reemont or <leclaration relating 
to such property where the agreement or declai'ation has bee;i 
accompanied or followed b}^ deliv(‘iy of possession. 

A prior ihortgage, howev<'r, loses pi-iority, if through his 
fniud, misrepresentation or gross neglect, another person is 
induced to adv.ance money on the security of the mortgaged 
property, and accordingly it is laid down in Section 78 of the 
Transfer of Property Act that in such a case the prior mortgage 
shall be post[)oned to the subseejuent moi'tgage. 

Wills unknewn. ' Wills were unknowh to the Jlindus, and 
in fact, they appear to be opposed to the spirit of Hindu law. 
The joint famil}" svstem is the normal condition of Jiindu 
society and the original theory of proper!}" in land was, and 
to a great extent still is, that it belongs to the family^ and not 
to its individual members: —the family is an ideal entity 
composed of its past, present and future members connected 
lineall}^ and collateral!}' through the male lines of ascent and 
descent,—and landed property forms the hereditary source of 
the family fund, and is held in trust by the nmmbers in successive 
charge of it, for the spiritual and tempor.al benefit of all the mem¬ 
bers whether deceased, or existing or to-be-born afterwards. It 
appears that at first neither alienation nor partition was allowed 
of tke Jiand itself, notwithstanding the separation of the* mem¬ 
bers in mess. And although in the course of time, the original 
state of the family has changed, and partition is allowed, and 
individual rights are recognised, still so long as the family con¬ 
tinues joint no alienation of his interest in ihe joint property 
could be made by a member for his personal purposes^ according 

. H. £L--73. 
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to the Mitaksharil school; anti even in the Benpfal school, 
restrictions are inii>ose(l by the Ddyablidga on the power oj 
alienation as regards anee^ral propertj’^. Tiip Mitakshardlaw on 
this point has, liowever, been modified by the (Courts to a certain 
extent, and the Daj’abhuga [aw with respect to a father’s power 
of alienation over ancestral immoveable property has been 
misunderstood, by reason of an erroneous application of the 
doctrine of Factum valet. ' 

It should be noticeti that the law of succession and inheritance 
is believed by Hindus to bo founded on divilie ordinanqp; it 
would therefore be irreligious to disturb the divine rule of devo¬ 
lution of property by disposing of it in a different manner; 
hence Wills executed in contemplation of death, and containing 
dispositions of property contraiy to the divine law of inherit¬ 
ance, were not likely to commend themselves to the Hindu ideas 
and sentiments that were more religious than secular. 

Besides, under the Hindu law, the proprietory right of a 
person is extinguished by his death ; post-mortem dispositions 
of property by a Will would bo hi direct conflict with this doc¬ 
trine, and it would be difficult to reconcile tliem, except by the 
introduction of some fiction. 

Adoption - or the affiliation of a son and appointment of an 
heir, takes the })lace of Will in Hindu law. An Anmnati-patra 
or deed authorizing the executant’s wife to make a postliuinous 
adoption bears a close 4‘eseinblance to a Will, although it is not 
admitted to operate as a testamentary disposition, since it has 
been held that the son adopted by a widow takes the adoptive 
father’s estate, not by devise but by descent: 12 M.I.A., 279. 
According to Hindu law, the husband and wife form one person, 
and the deceased husband is deemed to live in the wife who is 
regarded as the surviving half of the husband : hence in an 
adoption by the widow, it is the deceased husband who is taken 
to act through his %vidowed wife, (ssfiujiiT —expressive of the 

Hindu idea of the relation), she is the instrument through whom 
the husband himself is supposed to act. Likewise, a Hindu 
widow seems to be competent to make a disposition of property " 
appertaining to her husband’s estate in her hands, if she was 
directed in that behalf, by the husband who himself intended 
to ’^dof the sarpe, but was accidently unable to carry out his 
intention. . 

Hindu Wills recognised. —Wills made by Hindus came to be 
recognised by the English lawyers connected with the old Superior 
CourW as^ Judges, Advocates and Solicitors, as a matter of 
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course. It was <juite natural for tliein to assume that Hindus 
Wad the power of making tcstahientary dis])osition of heritable 
projierty owned by them, of which they could make alienations 
inltr iiivoa, the power being taken as an ordinary incident of 
tAvnership. The Legislature also made the same assumption in 
the Regulations relating to the devolution of the Zemindaris, 
i.e., the most valuable interests in land created by the Perma¬ 
nent Settlement of 1793 A.D. wherby tliQ hereditary Collectors 
of land-revenue Jii Bengal, Behar and Orissa, were converted 
into proprietors. As these oWiees, though permitted to be 
heritable, were indivisible, it became necessary to declare that 
the Zemindaris y/^hich were cojivei’ted into property of the 
Malguzars who used before to ccjlect the revenue thereof,—were 
to be subject to the ordinary law of inheritance like otlier pro- 
[)erties, and were no longer liable to devolve entire to the eldest, 
son alone. Accordingly, Reg. XI of 1793 was ])assed, of which 
section 2 says,—“If any Zemindar slnill die without a Will, or ^ 
without having declared by a writing, or verbally, to whom and 
in what manner his landed })ro})erty is to devolve after his 
demise, and shall leave two oi“ more heirs, who by Hindu law 
may be respectively entitled to succeed to jxntioiis of the landed 


j)roperty t»f the deceased, such persons shall succeed to the 
shares to which they may be so entitled,” Similarly, Regula¬ 
tion X of J 800 which was passed by way of exception to the 
preceding Regulation, declared that (certain estates which had 
been impartible, and succesion to which used invariably to 
devolve to a single heir, by long established custom, shall con¬ 


tinue to devolve to a single heir to the exclusion of the other 
heirs, if the proprietor die inlefitate. There are several other 
Regulations and Acts in which testamentary power is recognised: 
see Reg. V (d* 1799 and Oudh Talukdurs act No. 1 of 18G8. 


The Regulations of the oighteeiitli century, creating the 
Zemindaris that have become the most important and valuable 
lamlcd estates in this country, and declaring their incidents, did 
. practically confer the testamentary power on the Zemindars, 
though in an implied and indirect majiner. The Zemindars 
were awere of the contents of the English Regulations tljrough 
translations made for their benefit, into the language undeistood 
by them, and did not fail to take advantage of the [lower so 


given .by exercising the same. 

The Mahomedan law recognises testamentary power with 
respect to one third only of a person’s estate; for, it recognises 
as indefeasible, the claim of the descendant,^ as well*as of the 
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ascendants upon adcccascul [)erson’s estate to tlie extent of two- 
thirds of it, l)ut subject to tlie payment of debts and other 
dues. And altliough a Mahoiiiedan is eoinpetcnt to make 
a (jift of his wliolc pro])eity i)y a transfci* inter vivos, lie is not 
permitted to deprive liy a Will his legal heirs of their legitimate 
shares in his eshite beyond the extent of a third of it, ex(^e])t 
by their consent. Although the Mahomcdans ruled India for 
many (centuries, still the Islamic law' could not make any impres¬ 
sion on the Hindu mind, inasmuch as the law^of both Hindus 
and Mahomedaiis lieing mixeil U]) with their j'espeidive religions, 
were antagonistic to each other, and as the orthodox learned 
Brdhmanas who were the i’(5[)ositories of Hindu law’, could not 
(5onsistently witli their position in Hindu society, and thcrei’ore 
did not, associate with the mleVhdihas, or study their law and 
Uie language in which the same was recorded. It is no doubt, 
true that the Kayasthas, tln^ other important literate ela.ss 
among the Hindus, used to learn the language of the rulers, but 
‘their knowledge of tlie Mahomedan usages could have no effect 
on Hindu law, which w'as the monopoly of the Pundits who were 
completly igiioiant of the IMahomcdan law’. This explains how' it 
is that there is not even a passing allusion to the subject of Wills 
in the numerous works of Hindu law compiled by Bnihmanieal 
Avriters during the Mahomedan rule, specially Avhen they them¬ 
selves w'ould surely have benefited by the introduction of gifts 
made in contcmiilation of, and coming into cflect after, death, as 
they were the recipients of pious gifts made by Hindus. It should, 
how'ever, be aeknow'ledged that the Brahmanas were character¬ 
ised more by self-denial than by selfishness, in fad, the spiri¬ 
tualism of the Hindus is due to the noble example of Brdhmani- 
cal self-abnegation and self-sacrifice. 

The origin of Wills among Hindus cannot be traced to any 
influence of the Moslem hiAV, or to any improper influence of 
BriUimanas who are unjustly accused, merely on assumption and 
su})position, but not on the solid basis of proved facts. Charity 
and religious gifts ajc extolled in every system of religion. 
Brdhmanical iiiHuence Avas stronger before the establishment of 
British mle ; how is it then, that Wills of Hindus came into 
existence for the first time under the British rule and not'before, 
if Bralimanieat influence had anything to do with the origin of 
Hindu Wills t Many of the heterodox Pundits with Avhom 
Enj^lishmen came into contact, may have been guilty of conduct 
justifyuig a low opinion of them, but orthodox Pundits were dis¬ 
tinguished* for theiP self-denial, renunciation, and exemplary 
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spii'it«ulity, by roason of which alone they could maintain their 
high [)osition in Hindu society. It m no doubt true that the 
Pundits depended for their sup[)ort on the voluntary gifts Inude 
byHhidus*on the occasion.s of performing religious rites and 
«ercmonies; but it i.s worthy of special remark that gifts were 
made to learned Pundits, as they had to maintain their pu[)ils 
who used to live with them as members of their family, for 
learning the Sliastras from them ; they led a sinj[)le life, and 
were not covetious for wealth, if they got more than enough, 
they never amAssed but spent the exee.ss for the benefit of the 
needy and indigent persons. 

Gifts and Wills. —Tl»e so-called early Wills were really deeds 
of gift or settlement made b}^ Hindus shortly before their death 
and intended to o[)erato inter riros. It was often found that 
following thc3 injunciion td the Shiistras, Hindus in their old age, 
i-elicived themselves of winddly cai-es by surrrendering theli' 
])roperty to their male issue either by way of partition or by way 
of gift or settlement, but not by will. 

The idea of making Will was not of spontaneous growth 
among Hindus. The peo])le of ('aleiitta and othei- Jh'osideney 
towns had the English solicitors for their legal advisers, and 
many Hindus sought their advice in all transactions relating to 
pi‘<>perty: the solicitors ilid in fact, draw' all deeds in English, 
according to the instructions of their fliiidu clients who had but 
a. Simattering of English and sometimes completely innocent of 
it. Jt was an English solicitor who drafted tlie AVill whereby 
his Hindu client gave pow’er of ad(»[ition to his throe c.xecutors 
including his widow, and to the surviving twm executors in ease 
of the widow’s domi.se before ado])tion : I.L.K., 24 C., 585 ; 25 
C., (102; tk 27 C., 550 = 27 I.A., 128. 


The Hindus appeal* to have imbibed the idea of testamentary 
power cithei* from the English .solicitors or from the legislativi^ 
enactments already referred to. And as it i.s a weakness of 
• human nature to hanker after ])owor, the idea has gradually 
sjiread to people outside tlie Presidency towms, and to persons 
otlicr than Zemindars. But the recognition of unre.stricted 
testamentary power of Bengal fathers over ancestral property 
is iiot*justified by the Hindu law and usages ; and although the 
highest tribunal has pronounced that there ^s no dif^tinctiou 
between the ancestral and the self-acquire!I properties as regards 
the father’s power of di.sjiosition over them in Bengal, still this 
view appears to be contrary to the Ddyabhdga as well us to the 
traditional notion of their law prevailing among Jihe* Bengali 
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Hindus ill all districts,—and it is alsu inconsistent with ^ their 
joint .Family system. And it is sometimes found that what is 
said to he settled law in oui’ Courts, is unsuitable to the people, 
and is neither known to, nor accejited by, the generality of them, 
as the basis of their transactitms ; so the law of the Courts in 
some respeids, is not what the people think to be their law. 

Wills among ilindus are sought to be explained as “a 
development of the law of gifts inter vivos” A Will is des¬ 
cribed by the Privy Council as “a disj)osition ^of jiroperty to 
take elfect U[)on the death of the donor” which “though revocable 
in his lifetime, is until recovation a continuous act of gift up tt) 
the moment of death, and does tlien operate” : Jolindra v. 
ihiuetidi'd, 18 W.JI., .‘ISD, 8GG, 

This is a fiction, as no person retains consciousness or a 
S(^nid disposing mind u[) to the last monu'iit of his lifQ. There 
is another fiction for ex[)laining the ])ost-morteni disposition of 
property, namely, that the deceased person continues to act 
beyond the period of his own death, and in order to explain the 
validity of a dead man’s action, a distinction may be drawn 
between title, and oiriiership in the sense of ])ersonally holding 
and enjoying. When a poi'son holds an estate to himself and his 
heirs for ever, his title subsists bevond his death,“although his 
ownershii) died with him. Hence the gift or disposition which 
takes effect on the moment after death, is deemed to be an 
incident of the subsisting title. Hut still the difficulty remains 
unsolved : the title remained entirely in the deceased person up 
to the last moment of his life ; lie did not divest himself of any 
portion of his title during his life. Hence the deceased person 
must be admitted to act on the .moment after death, if the 
dispositions are to be deemed Ids acts. It would be an absurd 
assumption ; and as regards the subsisting"title, where does it 
remain after the owner’s death I It cannot subsist as if sus¬ 
pended in the air, and a title without being vested in a person in 
existence is im})ossiblo. Such metaphysical explanation of wills 
is useless sophistry. 

Property and its incidents are creatures of law. In order to 
induce people to lead a life of industry and thrift, the law tells 
them—Pf you exert yourself to acquire property by the legi¬ 
timate means, ycwi will be entitled to hold the same as yours, 
to use and enjoy it according to your pleasure but without 
prejudice to the lawful rights of others, and not only you will 
be at libQi’ty to make a gift or a sale or any other transfer dur¬ 
ing your life, but you are also permitted, subject to certain 
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restrictions, to declare your desire as to wliat ()ersoiis are to j^et 
j’our property after your‘death, and your desire sliall he carried 
into effect. It is only the law applicnl)le to the deceased testa¬ 
tor that gives effect to his disjiositions ; nothing else can do 
the same. 

Practically, however, testamentary di.'^position ap])ears to 
be an extension of gift ; the people derive their conception of 
beipiest from 'donation, (lift, dondlio tnords causa, and Will 
appear to be successive conception.s, the former leading to the 
latter. Tliereis undoubtedly a close connection between gifts 
andbequests. 

The limits of the analogy between wills and gifts iufey vivos 
which have been recognised (lM F.A,, 105) by the Judicial 
Committee are as follows, “TJie analogous law in this ease is to 
he found in that ap[)licable to gifts ; and even if wills are not 
univ^er.sally to be -regaiahHl in all respects as gifts to take efliefet 
upon deatli, they are generally so to be regarded as to the pro- 
})erty which they can transfer and the persons to whom it can be, 
transA'rred : IH W.K., 300. 

Definition of Will.- The following definition f)f Wills is given 
in the Succession Act —“Will means the logal declaration of the 
ifitention of Uie testator with respect to his property, whicli he 
desires to be carried into effect after his death.”—Section 3. 


This definition is open to objection on .several ground.s. 
Firstly, it uses the term testator which means the executant of a 
wdJ, and therefore itsjneaning cannot be undei’stood by one who 
does not know the meaning of u'<7/: thus this definition is tain¬ 
ted with a logical defect which, in Sanskrit, is called the fallacy 
of mutual dependence” which is defi?ied to be 

i-o., a fault’ vitiating Ji definition in which the 
meaning of the term delined depends upon the meaning of 
another term, which again depends on the meaning of the first 
term. Secondly, as the term testator is not defined in the Act, 
ctlie definition is liable to be read by substituting the word 
perion for testator, and to be misapjdied, by rea.son of the dis¬ 
tinctive charateristic of wills being omitted in the definition, 
even to deeds containing conditional dispositions inter vivos, 
wlijcltare intended to be carried into effect after the death of 
the executant by being vested iri pos.session, bjit whicli-are not 
revocable : 8 W.N,, G14. * 


The distinctive feature of a will is its amhidatory chameter ; 
however solemnly you may execute a will, you may undo it 
the next moment: the test of the.testamentary chpaCter of a 
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disposition is its revocabilit}^ (Sita I\oer v, Munshi Deo'^Nafh, 

8 W.N., 614); this is .stated in Section 49 of the Succession Acto 
Bub ft should Imve been expres.sly made a part of tlie defenition 
which should be made clear, thus,—“ Will is the legaf declaration 
by a competent person of his intentions with respect to his 
propert}% which lie desires to be carried into effect after his 
death, such declaration being liable to be altered ,or revoked by 
him at any time when he is competent to dispo.se of his property 
and becoming operative if not .so done”. But it should be 
observed that an instrument which is a Will does not cease to 
be so, by reason of a clause in which the te.stator says that he 
shall not have the power to adl any property, but he .shall 
mor1(/affP. the .same for raising money if needed : Sagore v. 
Digrwibar, 14 W.N., 174. * 

", As all persons are not competent to make testamentary dis¬ 
positions, the term person in the above definition of will, is qua¬ 
lified by the adjective competent. 

• The term property has not been defined either in the 
Succession Act, or in the Gleneral Clauses Act X of 1897, or in 
the Ben<ral Ceneral Clauses Act I of 1899, or in the Transfer 
of Property Act. 

The word property is used in two senses : it signifies either 
ownership of a thing such as land or chattel, or the thing itself 
as the subject of the ownership A thing is property in relation 
to its owner, and a person’s relation to the thing as the subject 
of his ownership is his property in the thing. ^ 

The definition of immoveable property (Act X of 1897 
clause 25) says that it includes land, and benefits to arise out 
)f land. Accordingly, the same land may be the propertj^ of 
more persons than one, not only as co-sharers having co-ordinate 
rights ;^but also as projirietor.s, tenure-holders and undertenure- 
holders of €lifferent degrees, the latter holding in subordination 
to the former, until you reach the cultivator or the actual occu¬ 
pant, and in some districts of Bengal there are so many as a 
dozen subordinate interests of different degrees, the owne/ of 
each of which calls the land his property ; or also as successive 
owners, namely, life-tenant and remainderman or reversioner. 
Thus there are three modes of division of property, itt I'and, 
namely,division by rhetes and bounds or geographical 
orgeom^rieal division; second, division by creating tenures and 
undertenures; and third, division by successive limitations, i.e., 
by limitipg the time of successive enjoyment? 4 B.L.R.,O.C., 103. 

Although ordinarily the term property is used to designate 
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a thing* that is of value to,us; yet if we have an abundant and 
iaexhaustible supply of the same, easily accessible to us, then 
‘ it has no marketable value or price. For instance, nothing can . 
be of Ifigher* value to us than the air, without which life cannot 
exist, still it cannot be property. 

Property may be defined to be a thing or a right to a thing 
which can fetch a price. It is extended to things which intrin¬ 
sically have no value, but which are valuable as evidences «)f 
rights to receive money or profits, as for instance, bonds, deben¬ 
tures, government securities or other negotiable instruments, 
shares of joint stock companies, and the like. 

A person may exercise all the rights constituting ownership, 
over property which belongs to a deity or a religious or charita- 
l)le endowment, and which he hftlds as a sebait or trustee and 
can even alienate for the benefit of the owner, and with respect 
to which he can appoint his successor in the office of sebait. l*t 
has been held, tluit his rights over the property cannot be called 
his property, and so an instrument executed by him to appoint* 
his successor, and intended to be operative after his death, 
cannot be regarded as a Will, or admitted to probate : I.L.R,, 
a-2 C., 1082.' 

It should, however, be noticed in this connection, that the 
Fnglish Wills Act, 18:17 (1 Viet., c. 2(5), explains the meaning 
of Will thus,—-“the word Will shall extend to a testament 
aiubto a codicil, and to an appointment by Will or by writing 
in the nature of a Will in the Exercise of a power, and also to 
a disposition by Will and testament or devise, of the custody’ 
a'nd tuition of any child, * « «, and to any other testamentary 
' disposition.” So in England the donee of a power of appoint¬ 
ment may appoint the property by a Will, although the pro¬ 
perty is not hi.s. The definition of Will enables him so to do. 
But the definition of Will in the Indian Succe.ssion Act is not 
so comprehensive; nevertheless the Legislature .<&ems to be 
oblivious of this distinction, and appears to have the English 
definition in mind while enacting Section 56 of the Indian 
Succession Act, which contemplates “a Will made in the 
exercise of a power of appointment, when the property over 
whiehHhe power of appointment is exercised would* not in 
default of such appointment pass to his (the testator’s) eifecutor, 
or administrator, or to the person entitled in case of intestacy.” 
Unless the term pro^^erty in the Indian definition be taken in 
a most comprehensive sense so as to include also property over 
which the testator has merely power of appointment, *the said 

# W* 73* 
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Section 56 cannot be reconciled wi^tli the definition Will. 
Similarly Section 47 which provides that “A father, whatever 
.his dge may be, may by will appoint a guardian for his child 
during minority”—also shows that the framers of' the Indian 
Code had the English definition in their mind. 

There are many cases in which testamentary documents exe¬ 
cuted by sebaits appointing their successors, were taken without 
dispute to be Wills and admitted to probate. Such Wills are 
analogous to those whereby powers of appointment are exercised. 
But tliese writings cannot come within the Indian definition of 
Wills, if the term property be strictly construed, as is done in 
the case of Chaitanya v. Dayal, I.L.R., 32 C., 1082. 

It S;liould be noticed that p)roperty in a Will unless expressly 
restricted to what is existing aU the time of its executson, com- 
pri.ses what is acquired by the testator subsequently to the 
execution of the Will, answering the description of the property : 
Section 77. This is another incident whereby a Will is distiii- 
.guished from a conveyance or a gift which nmst relate to exist¬ 
ing property only. 

Codification —The Indian Succession Act codifies the law of 
succession both intestate and testamentary; but it was not origi¬ 
nally intended for the Hindus, Sikhs, Jainas and the like who 
are governed by Hindu law, and who form the bulk of the 
population of India, although it professes to be the territorial 
law of British India. It was intended for the domiciled 
Englishmen and other Europeans, the Eurasians and the Native 
Christians: there having been neither personal nor territorial 
law applicable to them, the -Courts had the difficult task of 
supplying the deficiency h}" the application of principles of 
equity, justice and good conscience. 

The Hindus being expressly excluded from its operation, 
the framers of the code never troubled themselves with the 
consideration whether the rules propounded by them would be 
suitable to tlie Hindus, as they were legislating for the benefit 
of persons whose ideas, sentiments and habits were like those 
of Europeans; for, the Eurasians and the more respectable of 
the Native Christians were either Anglicized in their thoughts, 
feelings* and habits, or sought to become so by imitathVg the 
Eur(>pe«.ns and /olio wing their ideals. The rules are mainly 
and substantially the same as those of the English law with 
some modifications, additions and alterations. 

But five years after the passing of this Act, the Hindu Wills 
Act No.*X^I of 1870 was passed, Section 2 of which extends to 
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Hiiidu*Willa a large number of Sections of the Succession Act 
^ iH what is called by an eminent Judge, spai^nodic method of 
legislation \ Colly Nath v. Chunder Nath, 8,C., 391. 

Th^ preamble of the Hindu Wills Act says that it is enacted 
to provide rules for the execution, attestation, revocation, revi¬ 
val, iiiterpretation and probate of the Wills of Hindus, Jainas, 
Sikhs and Buddhists in Bengal and in the towns of Madras 
and Bombay. Section 2, however, shows that the whole law of 
testamentary succession provided in the Succession Act has, 
with the exception of a few sections, been extended to the 
Hindus. Having regard to the subjects enumerated in the 
preamble, and to the rules which are provided by the Act, most 
of them appear to be intended by the Legislature to be ndes of 
interpretation ; and not only rules relating to the mode in which 
Wills are to be executed, but also those relating to the estatefi 
bequeathed and their incidents, as well as those relating to the 
capacity of the testator to create and to the capacity of the 
legatee to take the legacies, appear also to be intended to be 
included under rules for execution. 

In this manner only, you can reconcile the enumeration of 
the subjects for which rules are enacted, with the rules them¬ 
selves that are actually enacted by Section 2 {>f the Act. 

Thus a body of rules proved by experience to be expedient 
and suitable for the most highly civilized nation in the world 
*has been extended to a comparatively backward people with 
different familj?^ and social organisations and with different 
customs, habits of thought, ideals of life, and religious beliefs 
and sentiments and aspirations. It was assumed that rules that 
*were adopted in England as appropriate and beneficial must be 
so here also. As a general rule the assumption is undoubtedly 
right. But it seems that in some respects it would have been 
better if, instead of hard and fast rules, the matter had been 
left to the discretion of the Courts, as for instance the rule 
relating to revocation of Wills. The stringent rule may lead 
,to miscarriage of justice. 

It is difficult to understand the principle upon which is 
founded the imperative exceptional rule that marriage shall not 
revokfe a*Hindu’s will. The principle upon which a Will js re- 
•voked by marriage is, that it creates a change in person’s con- 
*dition, such new duties and obligations, that they give rise to a 
presumption that he would not adhere to a will made before it. 
The principle equally applies to Hindus. It may no dombt be 
said that the distinction is justified by reason of polygamy. But 
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ifc is so rare, and is resorted to under ^ucli exceptional ch’cuin- 
stjances, that it cainiot justly support the rule. • 

• It*must be admitted that the birth of male issue is an event of 
the highest importance in a Hindu’s life, and this ought tt) ope¬ 
rate as a revocation of a previous Will. Suppose a Hindu having 
no male issue, but only a daughter by his wife who was not likely 
to give birth to any more child, made a Will whereby he gave 
his whole property to his daughter; subsequently his wife died, 
and he was prevailed upon by relations to marry another wife, 
by whom he had a son, and he died thereafter leaving the son 
and the daughter, forgetting either to revoke or alter the Will. 
Can it be said that the testator intended that his estate shall 
go to his daughter to tiie exclusion of his son I Yet that must 
be the elfect of his Will under ^ the present law, according to 
w.|iich a will cannot be held revoked otherwise than by the 
modes laid down by the Act, (Section 57), although it is con¬ 
trary to what ought, according to all right-thinking persons, to 
4>e deemed the dying intention of the testator. Accordingly it 
has been held that the birth of a posthumous son has not the 
effect of revoking a Hindu’s Will devising his self-acquired pro¬ 
perty : Suhha v. Domimmi, I.L.R., 30 M., 360. But the Hindu 
Judge Sir Subrahrnania Ayyar was dissentient. It is submitted 
that if a Hindu testator does recite in his Will that he is sonless 
or destitute of male issue, then the default of male issue should 
be [>resumed to form the foundation of his Will, which in ease 
he gets a son suKseijnently, should be constiued to be intended 
by him to become inoperative as regards dispositions that may 
be presumed to be such as he would not have made, had he got 
a son. 

By the Hindu Wills Act the provisions of the Succession 
Act relating to the grant of Probates and Ijetters of Adminis¬ 
tration had been extended to the Hindus ; but subsequently the 
said provisions were rephiced by the Probate and Administra¬ 
tion Act Nq. Y of 1881 which contains substantially the same 
rules as the Succession Act, with slight alterations. ‘This 
separate Act applies to the whole of British India, and to all 
persons who were exempted from the Succession Act; but 
section* 187 which makes the grant of probate (or letter.*! of 
adminfstratiou)* absolutely iiecessary for establishing the right 
as exeoutor (or administrator) or legatee,—has not been‘incor¬ 
porated in the Probate and Administration Act, though it is 

‘ retained in the Hindu Wills Act. The consequence is that the 
taking out* of probate or letters of administration is optional 
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with those to whom the Succession Act or the Hindu Wills Act 
/loes not apply, such as the Mahomedsuis. 

It is not necessary to enter into the details of* the law env- 
bodied in these statutes; a few observations only are therefore 
made here on some important topics, and on certain matters 
that are not fo-und in the Acts, but are contained in the decisions 
ot* our Courts. 

How Wills made.—Before the passing of the Hindu Wilis 
Act, a Hindu could make a will by word of mouth only (I‘J 
M.I.A., I), or by writing of any form, embodying testamentary 
dis[)ositions, though neither signed by the testator nor attested 
by witnesses, provided the same contained testamentary inton- 
ti(»n : (2 [.A., 7, 1.‘5; .‘i W.R., But Hindus governed by 

the ilindu Wills Act, must new execute wills according to the 
formalities prescribed l)y Section .50 of the Succession Act. If 
the instrument complies with the re([uirements of law as regafds 
. execution of a will, and also fulfills the conditions necessary to 
bring it within the iletinition of a will, then whatever may Ue 
its name or form it will be deemed as a will, and as .such admitted 
to probate. A document called an ekrar or “agreement” and 
also iuf/am~patra and ekvar or “condition-deed and agreement,” 
(12 W.N., 042), and another called sambaudha-uirnaya-patra 
or “letter .settling matrimonial alliance,” (I.L.K., 36 (A, 140 = 
1.3 W.N., 2!)l), were held to operate as wills as regarded the tes- 
tannentary dispositions contained therein: the tests are whether 
the di.sposition.s are to take effect, not iuU'V vivos, but after the 
executant’s death, and whether it is ambulatory and revocable 
at the executant’s plea.sure (8 W.N., 614): the mere statement 
by the testator in his will that “if it be nece.s.sary for him to 
raise mo!iey he would be at liberty to mortgage the properties 
but not to sell the .same ab,s«)lutely”--cannot be construed to 
render irrevocable what is called a will and contains dispositions 
of properties expressly stated to become operative after the exe¬ 
cutant’s death; but it should be taken to mcrelv indicate how the ' 
testator intends to act in future, nor can it have the legal.effect of 
depriving the testator of his power of alienation: 14 W.N., 174. 

Testamentary capacity.- A minor cannot make a Will 
(Sk*4*6); but a Hindu who has attained the age of diseretion is 
competent to give power of adoption to his ^ife; accf>rdin^ to- 
Hindu law, one who has completed the fifteenth year is major; 
and the Hindu Wilks Act (s. 3) says that nothing in it shall affect 
any law of adoption,*. It seems therefore that a Hindu, whatever* 
his age maj?^ can by a Will empower his widow jto Mopt. 
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A person cannot bccjueath jn-operty lie could not tiave 

alienated inter vivos. It should, however, he observed that the • 
converse proposition is not necessarily true in all cases. A Hindu 
widow or any other female heir who has a limited int'erest'and 
cannot ordinarily alienate, cannot devise inherited property. • 
Although they are entitled to make transfers inter vivos for 
legal necessity, yet as their interest ceases on their death, and 
the estate passes to the reversioner, there is nothing left upon 
which their will can operate. A will made by a Hindu widow 
whereby she devised her husband’s estate inherited by her, was 
declaretl invalid during her life, in a suit brought against her by 
the reversioner: 31 I.A., 07. She is competent, however, to 
make a valid will of her Stridhan jwoperty. 

A member of a Mitakshani joint family, cannot make testa- 
meiitary di.sposition of his undivided coj)arcciiery interest in 
joint properly, which he cannot alienate for his personal pur¬ 
poses during his life and which on his death lapses, or (as is 
loosely stated) passes by survivorship to tlie surviving male 
members of the family, so that there is notliing left on which 
his will can operate. 

It should, however, be noticed that although in Madras and 
Bombay, the Mitiikshara law has been modified by the Courts 
in favour of purchasers for value on grounds of equity, and’ an 
alienation by a member, of a Mitdkshard joint family, of his 
undivided coparcenery interest, though made without the coi^- 
sent of his co-sharers, is recognised as valid by the Courts, if 
made for valuable consideration ; yet he cannot dispose of it by 
Will. Such alienation is certainly inconsistent with the strict 
theory of joint family, and this doctrine established by modern 
jurisprudence by way of exception, has been, as it should be, 
limited by the requirements of* equity ; and it does not admit of ■ 
extension, as if it were a settled principle of Hindu law which 
should be carried out to all its logical consequences : Lahhman 
*Dada Naik v. Ramchandra^ 7 I.A., 181 ; see sw^?‘app. 229-31. 

It has been held that the power of appointment is recog¬ 
nised by Hindu law, their being an analogy to it in the law of 
adoption : a person may by Will confer power on another person 
to appolnf his property, subject, however, to the condition tKsPt 
the object* to whom the property is to be appointed must be in 
existence at the testator’s death: Bai Motivaheo v. Bed Manioo- 
b(dt 24 I.A., 93; Javerbai v. Kahlibai, I.L.K,, IG B., 492, 498. 

* As regards the Bengal school, it has already been stated 
that the father is held to have testamentary powef as well over 
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anceftral as over liis seif-aequired pro])erty, without any cUs- 
♦tinotion whatever, (18 W.R, 305), altliougli a student pf^the 
Dayabliaga would be at a loss to understand how such a doctrinfc 
was Vleduced from that treatise admitted to be of paramount 
•authority in Bengal. 

In some systems and in the early stage of most systems of 
jurisprudence, the power of alienation inter vivos is found unres¬ 
tricted, but nevertheless the power of devise is circumscribed 
by the claim of near and dear relations u])on the testator’s estate, 
whom he was under the obligation to maintain. Accordingly 
the testamentary power is limited to a certain share of the estate, 
the rest being subject4o the law of Intestate succession. 

That the male issue has more than a mere claim for main¬ 
tenance, upon ancestral properly in the father’s hand according 
to the Dayahlidga, cannot be tj[uesti()ned, and it is a general 
principle of Hindu law that a person is bound to provide his 
wife with maintenance, and is also under obligation to furnish 
with the means of livelihood his male issue whom he bring?^ 
into existence. The Hindu law also imposes on a man the 
liability of maintaining his })arents. A man’s rights over his 
pro])crty is curtailed by these obligations. He cannot at any 
rate give awiy his property and deprive these persons of the 
means of subsistence. 

In the Tagore case the Judicial Committee did not enter 
inUo the (juestion aS to how far the testamentary power as to 
ancestral property can supersede the son’s claim to maintenance, 
but decided the case upon the assumption that it could not. 

Tlij Hindu Wills Act refers to it by saying that nothing in 
the Act shall authorize a testator to deprive any persons of any 
right of maintenance, of which he could not previously deprive 
by will. 

It shov.id be observed that a person governed by the 
Mitdkshara, is competent to alienate even the ancestral property 
* by a sale, gift or any other transfer inter vivos, if at the time 
of $ucli alienation he has no co-parcener jointly entitled to the 
property; the subsequent birth or adoption of a son cannot 
affect the validity of the alienation so made. But a Will of 
ahoe'sft’al property does not stand on the same footing but is 
virtually revoked by the subsequent birth or adoption of a son 
who 1>ec©mes at once entitled to such property equally and 
jointly with the father, and survivorship applies, if the latter 
dies leaving a male issue, the title by survivorship being prior to * 
the title by devise; so that his undivided co-parceijery interest^ 
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[Misses to the surviving co-sliarer, arwl there is nothing loft 
on wliich liis Will can operate : 0 M.I.A., 809, 845. It would- 
depend on the state of things existing at his death whether his 
will would be effectual and operative, or not; it would opertite on 
any separate and divided pro[)ertv, and not on joint property :* 
8 M H.C., f>; 15 I. A., 51 ; 26 I. A., 88. The result would he 
same if there he a son in the womb at the testators death ; 
Minakshi v. Virappa, I.L.K., 8 M., 89. 

Aheording to the Mitdkshard law the male issue acsjuii'es 
a joint right by birth not only to the ancesti*al f)ut also to the 
father’s sclf-ac(juii*ed property ; but nevertheless the father’s 
|K)wer of alienation inter viros over tltft latter is recognised. 
Still because a son as co parcener takes by survivorship and not 
by succession even the father’s self-acquired property, a Will 
would have stood on the same footing as one relating to ances¬ 
tral property in Southern India, but for the theory of analogy 
of a Will to a gift inter viros, as regards the property that can 
be bequeathed. Hence it has been held that a Mitakshard 
father is competent to bequeath his self-acquired ])rop(‘rty : 
l.L.R, 10 H, 528, 551-5; 24 M., 429, 486-8. 

Capacity to take as legatee.—In order that a person can 
take as legatee, it is necessary that he must be in existence 
at the testator’s death ; fetal existence would not be sufKcient 
if the child do not come into separate existence, in other words, 
if the child in embryo at the testator’s death is subsequently 
born alive, he is entitled to the legacy bequeathed to him. Pie is 
deemed to be in contemplation of law, in existence at the decease 
of the testator, though he is not so in fact: 18 W.R., 865 . 

This principle is extended to a son adopted by a Hindu 
widow after her husbaiid’s death, and he is deemed in contem- 
[dation of law, to be in exi.stence at the death of the adoptive 
father. The adoption is tantamount to birth as son of the 
adoptive father, and this new birth relates back to the father’s 
death, and entitles him to take the father’s estate either by* 
inheritance or by devi.se. It should be observed that this excep¬ 
tion is made in favour only of the testatm-s adopted son; it 
cannot apply to the adopted son of any relation of his, who 
cannot |iave a better jwsition than that relation’s realie'^ti- 
mate son. * 

A legatee must survive the testator to become entitled to 
, the legjacy; if he dies before the testator, the legacy lapses. 
There is^in exception to this rule laid down in section 9^, applica* 

to a legacy bequeathed to the testator’s child or any other 
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linealMescendaiit, which does not lapse in case the latter dies 
in the testator’s lifetime, leaving any lineal descendant^ v’^ho 
survives the testator, but the legacy shall take effect as if thef 
legatee die*d immediately after the testator, unless a contrary* 
Mitention appears by the will. 

If a legatee is appointed an executor of the Will, he cannot 
take the legacy unless he acts, or otherwise manifests an inten¬ 
tion to act, as executor: Section 128. 

Property' may be bequeathed to a person who is to hold it 
in trust for the’benefit of others, without deriving therefrom 
any benefit himself; the devisee in trust is to carry into execu¬ 
tion sucli of the trusts as are valid; should there be a re.sidue 
left, it would go to the heir-at-law, if there be no risiduar}^ 
legatee. Trusts for religious and charitable endowments are 
well-known. • 

But a testator cannot, thi'ough the intervention of trusts, 
create indirectly beneficiary estates of a character unauthorized 
by law, which he is incompetent to do directly : 18 W.K., 308.* 

Power may be conferred by Will on a person to appoint the 
testator s property : 24 I.A., 93. The power may be either 
general, or special. When the tlonor f)f the power authorizes' 
tlie donee of the j)ower to appoint the property to an^’^ object 
the donee pleases, it is called a genej-al power of appointment. 
And }K)wer is called special or [larticular, when the donee’s 
right of a[)pointment is restricted to some objects designated in 
the Will by the testator himself. Tlie devisee of a general 
power of a{)pointinent is virtually the legatee of the proiiertj' 
over which the power is to be exorcised ; for, as he has the 
#power to appoint the property to any object he may think pro¬ 
per, ho may appoint it to himself, and in the absence of appoint¬ 
ment it devolves as his property : see section 78. If no ajipoint- 
ment is made by tlie donee of a special power, the jiropert}" 
goes e(|ually to all the objects of the power, if the Will does 
flot provide for the event of no appointment being made: see 
section 79. These two sections relating to powers of appoint¬ 
ment, have not, however, been extended to the Hindus, probably 
because there was then no case recognising powers of appoint¬ 
ment*^ part of Hindu law. The first case on the su^ect is 
that of Bai Motivahoo v. Bai Mamoobai, de6ided in 1897 : 
24 I. A., 93, 105. 

Unborn persons may, subject to certain restrictions, become 
legatees under the Hindu Wills Act, by which Sections 99 to 
101 of the Succession Act are extended to Hindus. An unborn 
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lft<]fatee must always be described as rt. relation of a living jfl^rson. 
A legacy to an unborn person wlio comes into existence aftes 
the testator s death, may be valid under the following conditions, 
‘•(sections 99-101), - * * 

1,—]f tlie possession of the legacy is deferred to a time lato^’ 
than the death of the testator, by a prior bequest or otherwise; 

*2.—-If the legatee comes into existence before the said later 
time which cannot be beyoiid the death of one or more living 
person or persons, i.e., lie must be in existence at the expira¬ 
tion of the lifetime of a pej’son or persons living at the testator’s 
death ; 

3.—When the legacy is subject to a prior bequest, it must 
comprise the whole of the remaining interest of the testator in 
the thing bequeathed ; and 

• 4.—Tlie legacy must be given in such terms that it is not 
])ossible for the vesting being delayed bej^ond the lifetime of 
living person or persons and the minority of the unborn legatee. 

• This last condition is called the rule ayainst or 

remote lie .The principle being that property must not be 
permitted to be tied up, so as to make it inalienable. But as 
])roperty can be given to an unborn person, subject to a prior 
estate for life to a living person, it must necessarily be tied up 
until the attainment of majority b}?^ the former; and hence vest¬ 
ing is pei initted to be delayed up to that time, but not beyond 
it. Tiie rule of Knglish law according to which vesting can be 
postponed to an absolute period of twenty-one years after the 
life of 1 iving jierson, is also founded on the same prinerpTe ; but 
the Imlian rule is more logical. 

J t has already beeiustated that Hindus are not allowed to 
have the benefit of these Sections, upon the ground that the}’' 
cannot make a gift to an*unborn person- a proposition whicli 
appears to have been rather assumed iu the Tagdre case than 
established by unim[)eachable evidence. This construction of 
the Hindu W’^ills Act does not seem to be worthy of what*haf« 
been dignified as a Code by the highest tribunal. • 

Estates, Jimitations and legacies. -A Hindu can by *Will 
create such estates only as are consistent with Hindu law. He 
cannot* make his property descend in a new line of suCdbesion 
ilifferent from what is directed by Hindu law ; to attempt to do 
^ so, would be as.suming to legislate : 18 W.R., 364. • 

Estates are interests in land that may be possessed by a 
person,; a life-estate, an estate tail, and a fee simple are the 
freehold estates Jn English law ; an estate for life of either the 
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ieiiHiil or any other pei».soM \va.s regarded the lowest c.slate 
, ^vortliy of aeeeijtanco by h free, vittii, according to tlie lisn^lal 
ideal, and it was deemed larger than a lease for any term of 
yoar.s, however long. An e.stato tail with succcs.sion by j)rimo- 
geniture i.s unknown to Hindu law ; and a Jlindu cannot create 
it by Will: see Tagore case. 

Hindus are held competent to create contingent intere.sl.s 
by way of remainder or by way of executory devise, upon an 
event happening at the latest, on the close of a life in being. 
With regard to the testamentary power under Hindu law, 
the .Judicial Committee made the following observations in 
Sforjccmoncy Dossec.s case (IJ l.'lo), — 

“ Whatever may have font)orly been coritiidered the state of that law 
as to the testamentary power of Hindoos over their property, that [)ower 
has now long been recognized, and must be considered as completely o.stab- 
lished. This being so, we are to say, whether there i.s anytliing against 
public convenience, anything generally mischievous, or anything a^Minst 
the general prinei()les of Hindoo law, in allowing a Testator to give pro-* 
perly, whether by way of remainder, or by w.ay of executory bcipiest (to 
borrow terms from the law of England) upon an event which i.s lo happen, 
if at all, immediately on the close of a life in being. Their Lordships 
think that there is not, that there would be great general inconvenience 
and public mischief in denying such a power, ami that it is tht'ir duty (o 
advise Her Majesty that such a power docs exist.” 

In thi.s case the testator gave his estate absolutely to his 

• live*s(jns in equal shares, and then added a clause of conditional 
defeas.ance, in which he provided that if any one of his sons die 
without leaving male issue, then his .share shall not devolve on 
his widow, daughter or daughter’s son, but shall go over to 

• the testator’s male i.ssue then living. This gift was held valid 
according to the principle eimunciated in the above passage. 

But it has been held by the Judicial (-ommitteo in Novendra 
Nath Sircar s ca.se thaithe law has been modified by Section 1 11 

V 

of the Succession Act, which lays down that if no time is men- 
fioned in the Will for the occurrence of the event upon which 
I the gift over is made contingent, the gift cannot take effect 
unless the event happens before the period of payment or dis¬ 
tribution, i.e., ordinarily, before the death of the testator. . 
Accordingly, although the facts in this case were on all fours 
•‘with those of Soorjeemonefs case,'it was held that the gift 
^over cfluld not take effect: 23 I.A,, 18. 

This Section 111 appears, from its illustrations as well as 
from the preamble of the Hindu Wills Act, to embody a,rule of 
QOQstructiou, though it is a hard aud fast rule; and it was thought, 
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that if the time for the occurrenee of Uie ovont be stated iti the 
Wi[l tio be after the period of distribution, tlie gift would take* 
fiftect ou the happeuiug of the event. But in a ease,—in wliieli 
the testator be«|ueat}ied to one Kasiswar a legacy subject to 
the condition subsecjuent, that if the legatee died without 
leaving male issue, after the expiration of nine years from the 
testator’s death (which was also the period of distribution), then 
it shall go over to Monohur, it was held by the (Calcutta High 
(!)eurt that the gift over could not take eti'ect, when Kasiswar did 
not die before the period of distribution under the Will; ina.s- 
mueh as the time for the occurrence of the event was not 
mentionctl by the words after the expiration of nine year from 
the testator’s death” -which stated only one limit, namely, the 
commencement, the other limit t.e., tlie end not being set forth, 
twic cannot be held to be mentioned. 11 would a})pear that if the 
testator had added the words " and within 50 (or 00 or 80) 
yearfifrom it,”—then in the opinion of the learned Judges, the 
time would have been mentioned and the requirement of the 
section complied with, and the gift over would have taken eflect. 
It has also been held that the rule is not one of construction : 
Monohur v. Ka-siswur, ') W.N., 478. 

When a testator bequeaths to one legatee a pro[)erty, not 
absolutel}'", but to be enjoyed for a limited period, and his re¬ 
maining interest therein to another, the latter is called icmain- 
der or executory devise under different circumstances ; if the 
remaining interest is not bequeathed, it reverts to the testator’s 
estate, and is called reversion. The distinction between the 


terms remainder and executory devise of Knglish law will appear 
from their following descriptions :—“ J remainder is an estate in 
land so limited in the instrument creating it, as to be expectant 
immediately upon the natural determination of a j)articular 
ostiite of freehold liinited by the same iimtrumeiit.”—A parti¬ 
cular estate is only a part, or particula, of the fee simple, being 
an interest less than the whole, as a lease for a term, an estate* 
for life, or an estate tail, of which tho latter two are freeholds.-— 
“ Every devise of a future interest, not preceded by an estate 
of freehold created by the same will, or which being so preceded, 
is limited to take effect before or after, atid not at the iTaltiral 
determination of such prior particular estate, mvist then be an 
executory devise." Bigelow ou Wills, *S5\. * 

To limit is to mark out or describe the extent of interest be¬ 


queathe^ stating its commencement,duration, termination, &o.: 
and limitation means either act of limiting, or interest limited. 
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A*Hindu may by wil^ create particular estates in property 
excepting an estate tail, as well as remainders and executory 
interests whether vested or contingent as stated above. * * $ 
lega'cy may be either vested or contingent. A vested 
Kigacy is either vested in interest only, or vested in both inter¬ 
est and possession ; a contingent legacy depends on the happen¬ 
ing or non-happening ot some uncertain future event. 

A legacy again may bo absolute or conditional: a condition 
is eitlier precedent or subse(iuent. A condition precedent is 
one which .musf be fultilled before the legatee can take a vested 
interest; but as the law favours vesting, substantial ccnnpliance 
with such condition is sufficient: Section 115. A condition sub- 
.se(juent is one on the fulfilment of which a legacy given to, and 
vested in one person, goes ovof to another person by dive.sting 
the former (Section 118); but as the law disfavours divesti^y^^ 
strict fulfilment of such a condition is re(|uired to give effect to 
the ulterioi’ legacy: Section 11!). Condition of I’esidencc is 
lield valid, whereby the devisee forfeits the legacy by ceasing to 
leside in the specified hou-se : 1 I.A., 087 ; lii C, (i-Ki. 

The English [)riiiciple according to which in some cases a 
construction is voided, which involves a condition precedent, is 
not applicable to Hindu cases : !) W.N., .lOl). 

Conditions, however, that are repugnant to the gift are void. 
When you absolutely divest yourself of your interest in property, 
b}* giving the same to another j)er.son, so as to vest in the donee 
its ownershi[), which consists in the right of using, enjoying 
and disposing of it according to his pleasure, you cannot then 
impose any condition restricting that right, since it would be 
repugnant or contrary to tiie incide?»ts of the transfer itself. 
Hence restraints on alienation, partition or enjoyment are in¬ 
valid and ineffectual : 18 W.K., dG5 ; Section 125. 

A legacy may also be specific (s. 12!)), or demonstrative 
(s. 137), or general : specific legacies are liable to be adeemed 
* (s. 139), but are not Hable to abatement with general legacies, 
in Jbase of deficiency of a.s«ets, (s. 13(3). A demoiistrative legacy 
is neither liable to ademption (s. 140), nor ordinarily liable to 
abatement; but it is liable to abate, whui it becomes general 
legS,^ by reason of the failure of the fund out of which it is 
payable, to the extent of the failure : (P. A. Act, s. lOt)). 

Accumulation.-— Hindu testators attemjSt to tie up property 
in various wa 3 \s, of which a very common one is a direction to 
accumulate the income of the estate or aii}^ propert 3 % since the* 
testators death. The section 104 of the Successiciu Act which 
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deals with aecumulatioii, and allows it.ouly for one year iff tw 
cases, 1ms not been applied to the l£iiidus; though Thellussons# 
tve^iol/ unknown amongst them. In some cases, however, accu¬ 
mulation is necessary, as that of the surplus iiicoine oT the 
legacy to a minor after defraying his legitimate expenses, oi** 
when legacies and debts are directed to be paid by the accumu¬ 
lation of the income of property^ the corpus of which is to go to 
sonic other legatee after such payment. But where the direc¬ 
tion to accumulate is unreasonable, or unlawful, or ineon.sistent 
with, or repugnant to, the gifts made, it must*be rejected as 
inoperative : I.L.ll., H G., It must depend on the circum¬ 

stances of each case, as to how far effect can be given to such 
direction. 

The first ex[)ress decision ddliling with a Hindu’s power to 
direct an accumulation, and its limits, is the (tase Amrito LaU 
Duff, (I.L.K., ‘J4 (y., 58‘J) in which Justice Jenkins held after 
tliscu.ssing {)revious cases, “that it is not incompetent for a 
Hindu with proper limitations to direct an accumulation of the 
income of property which under-his will ve.sts in his executors 
or trustee.s,” (GI4-5), and that “in the absence of special provi¬ 
sion the Ihnit must be that which determines tlie period during 
which the course or devolution of jwoperty can be directed and 
controlled by a testator,” (do). ‘ The inference drawn by Jus¬ 
tice Harington from the judgments in this case and the previous 
cases discussed therein is, -- “ that there is nothing per ,se illegfil 
in a direction to accumulate made by a Hindu and that, if such 
a direction is neither so unrea.sonable in its conditions as to be 
void as against ])ublic policy nor given for purposes of carrying 
out an illegal object nor in its effect inconsistent with Hindu 
law, it should be given effect to Rajendra v. Raj Ouomari, 
34 C., 5, 11. 

Constructiun of Wills.- -Hindus arc often found to make’wills 
whereby the estate is given to the heirs at-law, subject to some 
provisions for maintenance and manageiyent. Having regard 
to* the facts that the Hindus believe iheir law to be of divi^ie 
origin, and that the same is perfectly suitable to their senti- 
ments, the presumption is in favour of the testator’s intention 
being that the heirs are to take by descent and not by devfe%> 

In colistruingfi will, the object of the Court is to ascertain 
from its wording the ej’prcsscd intention ; and effect musf bo 
given to it, and not to unexpressed intention ; since, to*do that 
tvould be to speculate and Jo make a new Will for the testator: 
intention Is bo gathei'ed from the words of the entire Will, 



,cn. XVI.] 


CONSTRITCTION OF WILLS, 501 

. • 

taking them in their orJijiary meanino^, and puttinoj on them a 
Jienij^nant construction : section G1; Tagore case, 18 W.R., HG-k 

In Hunoomaujyermud's case the Privy Council observed,-r 
'• Doe<1ft arid* contracts of the people of India ou;'ht to be liberally con¬ 
strued. The form of the expression, the literal sense is not to be so regard¬ 
ed as the real moaning of the parties which the transaction discloses.” 

In ♦Soo)yVemoney’.vca6‘e their Lordships remarked,- -“The Hindoo 
law, no less llian the English law, points to the intention as the element 
by which we are to be guided in determining the effect of a tesf-amentarv 
disposition; nor far as we are aware, is there any difference as to the 
materials from which the intention is to be collected. Primarily the words 
of the Will are to be considered. They convey the expression of the testa¬ 
tor’s wishes: but the meaning to be attaidied to them may bo affected In’ 
surror.nding circumstances and where this is the case those circumstances 
no doubt must be regarded. Amonigst the circumstances thus to be re¬ 
garded is the law of the country under which the Will is made and its dis¬ 
positions are to be carried out. If that law has attached to particular woids 
a particular meaning, or to a particular tlisposition a particular effect it 
must be assumed that the testator, in the disj)ositions which he has made, 
had regard to that meaning or to that effect, unless the language (*f 
tlie Will or the surrounding eirc.nmstances displace that assumption:” 
G TioO. 

lu a case -in which by a deed of* compromise and release in 
the Knglish form, between the co-parconors of a jointfamily with* 
respect to their joint estate, to which -a widow of a deceased 
member in lier cliaracter as his heiress was a party, a certain 
sum of money was paid to her, therein expressed as the share 
of her deceased husband, “ for her own absolute and separate 
use,”—it was contended that these words should be taken in 
the sense attached to them when occurring in an English deed. 
But the Judicial (Committee held that the money represented 
her husband’s share in the joint propert 3 % which she took as her 
husband’s heiress, and accordingly she took only the Hindu 
wido'^’s interest therein, and those words implied that she was 
'to enjoy-them separately without interference by the co-sharers. 

With respect to the applicability of the English rules of 
construction to instruments executed by Hindus, Justice Wilson 
made the following thoughtful and instructive observations in 
the case of Ram Lai — “It is no new doctrine that rules estab- 

Hsbfd^in English Courts for construirfg English documents are not as such 
applicable to transactions between the native of thjs country.* Rules of 
consjyuction are rules designed to assist in ascertaining intention; and 
the ap’plicability of many of such rules depends upon the habits of thought 
and modes of expression prevalent amongst those to whose language they 
are applied. English rules of construction have grown np side by side with* 
a very special law of property and a very amficial system eyf conveyancing, 
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ami tho success of those rules iti givin;? efTecfc to the real intention thosCi. 
whose language thej' are used to interpret,‘depends not more upon thei^ 
origvtui fitness for that purpo e, than upon the fact that English documents 
<ffa formal kind arc ordinardy framed with a knowledge of tlv* verj^ rules 
of eoustrii'-tion which arc afterwaids a[)plied to them. It is a very serious 
thing to use such rules in interpreting the instruments of flindus who vie\f 
most transactions from a difierotit [)oint, think differently and speak differ¬ 
ently from Englishmen; and who have never heard of the rules in question. 
Even in England no one thinks of construing a mercantile contract by the 
same canons as a marriage settlement. 'I'liern arc in some points difteient 
rules for interpreting deeds and wills—wills of realty and^ivillsof personalty, 
conveyances oti sales, and family arrangements.”—I.L.H., 12 C., i)7<S. 

The Succession Act contains many rules of construction 
which are taken from tlie Kngliali law; most of them are of 
universal application, hut a few^of them do not seem to be so. 
These rules with a few e.xceptions have been extended to Hindu 
Wdlls. Several of these rules do not appear to be (piite con¬ 
sistent with Hindu law. .For instatice, tho rule (.s. 82) that a 
lejratee is entitled to the whole interest of the testator in the 
])roperty, would appl}^ to a Hindu widow to whom the husband 
has beejueathed immoveable property ; also the rule (s. 0‘\) 
that if a leg^acy is given to two persons jointly, then on the 
death of one before the testator, the other takes the wliole,— 
is inconsiste^it with the Hengal school according to which joint 
heirs or donees of land are tonants-in-common. The Judicial 
Committee says thatIn construing the will of a Jfindu it is 
not improper to take into consideration what are known to be 
the ordinary notions and wishes of Hindus with respect to the 
devolution of property” : 2 T.A., 14. But this principle cannot 
be folhnved where hard and fast rules of construction are to 
be applied. 

The substance of the general rules of construction in the 
Succession Act is as follows,— Tho meaning of a (d inse is l.o he col¬ 
lected from the entire will. fs. (59), without rejecting any part admitting of 

e reasonable construction, (s, 72); the intention must bo expressed or neces- , 
sarily implied by the language of the will, (s. 61 ); for determining what 
property or person is intended, evidence may be taken of facts the knew- 
ledge of whidi is conducive to the right application of the words (s. 62), 
evidence is also admissible in case of latent ambiguity (s. 67) ; if the thing 
bc(p»eathed is sufficiently identified from its description, a part 
descriptioE may be rejected if it does not apply to anj^ property, but not 
otherwise (s. 05, s. dfe); when the words of the will show what per^n is 
meant then an error either in the name or in the description may be dis¬ 
regarded or corrected—one by the other (s. 63) ; a word omitted may be 
Ijnpplied bj' context (s. 64 ; ihe meaning of words may be- abridged or 
extended, if thg testator appears from the will to use them in that sense, 
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(s. 70^; the same word should be taken in the same sense, (s. 73); of two 
meanings of a clause, that which gives it some effect should be Referred 

* to the other according to which it has* no e^ent (s. 71); effect in to be 
given^to thp testator’s intention even partially, where eflfect to full extelit 
cannot be given (s. 74); and where two clauses are irrecoiicileable, the last 
■shall prevail (s. 75), according to the maxim—The first grant and the 
lust will prevails.” 

Certain expressions. —The term son (putrjx) in Sanskrit and 
also in Bengali, includes son’s son and son’s grandson; and 
sonless (a-putra) means, destitute of male issue to the third 
degree : 12 47. But it seems that the term a-puttra 

is used in. the Sinriti texts, in the sense of one destitute of male 
issue, however loiv, and not to third degree only as limited bj 
the commentators. 

The word Santana means issue generally, and not male 
issue only : 7 W.R., 320 ; 24 W.R., 268. 

Putra-pautrddi-krame —are words of limitation for a herit¬ 
able estate, although a bequest is heritable without any such 
words: Section 82 : 24 I.A., 76. 

Santana-sreni-krame is to the same effect: 5 I. A., 138.’ 

The term malik means an owner, but not* necessarily an abso¬ 
lute owner. The term used in a bequest to a wife was held to 
give her a Hindu widow’s estate : 10 C., 342. But the contrary 
view is taken in other cases: 27 A., 217. In another case 
this term coupled with “ master and manager” in a Will, was 
held to mean only “karta and manager :” 3 B.L.R., O.C., 90. 

The term Uttarddhikdri medns by derivation after-ownei\ 
but by usage heir. But words meaning heir are often used in 
the sense of successor. 

The heir-at-law —can be disinherited only by valid disposi¬ 
tions in favour of other persons, not otherwise: Tarak v. 
ProsonnOf 19*W.R„ 48. 

Executor. —Before the Hindu Wills Act, a Hindu executor 
^’as only a manager; but now the testator’s estate is vested in 

* the executor as trustee for the purposes of administration. But 

he Is not a trustee for the heir in respect of the undisposed of 
residue, within the meaning of section 10 of the Limitation 
Act; I.L.R., 4 a, 455. ' , 

• 3fn administrator pendente /ifeintermeddling with the estate 
of a deceased person renders himself liable to*be sued as quasi 
execfttor de son tort to pay his debts: Khitish v. Radhika^ 
I.L.R., 35 C., 276. 
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